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[bookmark: _Toc472398561][bookmark: _Toc224911741]ISSUE Presented
I.	DID THE TRIAL COURT ERR BY DENYING THE DEFENSE MOTION TO DISMISS FOR VIOLATING MR. JACKSON’S RIGHT TO A SPEEDY TRIAL?

[bookmark: _Toc472398562][bookmark: _Toc224911742]
Statement of the Case
On November 4, 2019, the Guilford County Grand Jury indicted Defendant-Appellant for murder.  (Rp 4)  His case was tried at the September 23, 2024 Criminal Session of Guilford County Superior Court before Judge Lori I. Hamilton.  (Rp 1)  On September 3, 2024, the jury found Defendant guilty of voluntary manslaughter.  (Rpp 84-85)  Judge Hamilton entered Judgment and Commitment and sentenced Defendant to 60-84 months imprisonment.  Defendant appealed.  (Rpp 88-95) 
[bookmark: _Toc222306338][bookmark: _Toc345590043][bookmark: _Toc224911743]Statement of grounds for appellate review
Appeal from final judgment of Guilford County Superior Court.  N.C.G.S. §7A-27(b).
[bookmark: _Toc472398563][bookmark: _Toc224911744]Statement of the Facts
Mr. Jackson was charged with first-degree murder of Kristoff Babunga (“Kristoff”) based on a shooting incident on August 23, 2019.[footnoteRef:2]  (Rp 4) [2:  Mr. Babunga is also referred to as “Christopher” or “Kristofer” in the transcript.] 

Kristoff was from Africa.  He lived in an apartment complex on Hahn’s Lane in Greensboro, where other refugees lived.  He did not speak English.  (2pp 10-14)  Abou Bakar Nshimirimana (“Abou”) also lived in the apartment complex and the two knew each other.  Abou was also from Africa and had trouble understanding English.  (3pp 17-18, 36)  They and other residents would hang out by the mailboxes in the apartment complex parking lot.  (2pp 31-32, 37; 3pp 20-22)
[bookmark: _Toc224911745]A.	Abou’s Version of Events.
Abou started his testimony using an interpreter, then started answering some questions in English on his own.  (3pp 16-17, 24, 48-49)  He was 17 years old in 2019.  On the night Kristoff died, August 23, 2019, Kristoff told Abou that “we Africans” were gathering at the mailboxes.  There, they drank and played music.  Then Kristoff’s younger brother told “Emed . . . they can go to his house because it was likely to running, to be running[.]”  (2p 20; 3pp 18-20)
“John” asked Abou if he would go with them.  Abou said that he couldn’t go because he wanted to go home.  John said he couldn’t take Kristoff back because he (John) was already drunk.  Abou decided not to leave Kristoff there because “he go to sleep outside.”  Abou and Kristoff left and were with “Gideon.”  Kristoff told Abou he wanted to go to the store to buy some drinks.  (3pp 20-21)
At some point, Abou and Kristoff were back at the mailboxes.  Gideon “went to talk to the gentleman there to that person.”  Abou didn’t know what they were talking about, but “that gentleman” was looking at Abou and Kristoff.  Abou thought he should go home, but he couldn’t leave Kristoff behind.  (3p 21)
Kristoff was on his knees panicking and was trying to grab Abou’s arms.  Kristoff was saying to “that person,” “[N]o English, no English,” then “that person starts shooting[.]”  “That person was coming to look for John[,] . . . claiming that John has hit their car.”  When Abou referred to “that person,” he meant Mr. Jackson.  (3pp 21-22)
Abou testified Mr. Jackson was shooting his gun while Abou was facing him.  Mr. Jackson’s “wife was telling him, ‘Stop, please.  Stop, let’s go home.’”  “The other one pulled his gun” too, but Abou didn’t see him shooting.  “At the time, [Abou] was facing that one interpreter.  He say, ‘That guy, shooting his gun.’”  Abou “saw him, the one who first pulled his gun and the one who shoot the first . . . shot.”  Before shooting, Mr. Jackson was saying to Abou, “Where is John, where is John?” and Abou said he didn’t know and he wasn’t here.  “[T]he other gentleman asked [Abou] to take out everything from [his] pocket” and leave.  That person was named Ahshad Hill.  Abou put his belongings—a fake gun John had given him and a phone—on the ground and said he wouldn’t leave his friend there.  Hill was standing next to “him” and “he was the one taking the picture.”  (3pp 22-24, 26-27, 42) 
Abou testified that a short video recorded by Hill at 10:21 p.m. on the night of the shooting with Kristoff on his knees showed the “exchange between my group and his group because we don’t get along.”  (2pp 58-63; 3pp 12, 31-35; 6pp 96, 109)  
The prosecutor also proffered screenshots from the video to Abou.  Abou said it was a photo of Mr. Jackson holding a gun and Abou with his hands in his “jacket pocket.”  He testified, “If Gideon was going to talk to him, maybe Kristopher could not die.”  (3p 25)
Abou didn’t pull the trigger of the fake gun because he didn’t have “a magazine[,] . . . charger for the ammunition.  It couldn’t fire.”  It was like a BB gun.  He “did not have the cartridges and the charger to carry cartridges.”  He didn’t pick up the gun after he put it down.  Abou didn’t try to point the gun at Mr. Jackson because “[h]e had already his gun, and he was ready to shoot.”  “The other person” had a gun as well and told Mr. Jackson, “Don’t shoot, leave them.”  (3pp 24-27)
When Mr. Jackson started shooting, Abou ran away.  He left his belongings there and did not get them back.  Abou told “John’s people to come, and that person and his wife went into their car and left.”  John called the police.  (3pp 26, 29, 43-44)  
Abou had dyed his hair red a few days before the shooting.  John told him to tell police that a red spot on his shirt was dye.  (3pp 26, 30, 44)
[bookmark: _Toc224911746]B. 	Police Respond to the Scene.
A person who had called 911 said there may have been six shots fired.  Kristoff’s body was found by Greensboro Police in the apartment complex parking lot.  He had “trauma on the center of his neck and over his chin, as well as blood on the back of his left . . . shoulder[.]”  There was no firearm on his person.  Police located four nine-millimeter shell casings under two police cars that had responded.  (2pp 20-25. 29-33, 41-43, 47, 50, 72-74)  
Greensboro Police Officer Michael Nyers testified he encountered Abou in the parking lot and noticed red spots on his sweatshirt.  Nyers detained Abou and placed him in the back of his patrol car.  Abou did not have a weapon on his person, but he had a phone.  (2pp 39-40, 47)
Corporal Edmund Simmons was asked to protect the crime scene.  He “end[ed] up answering a call for assistance over at 3941 Hahns Lane Apartment D[.]”  He explained, “[T]here were some folks that were within that apartment that were somehow or another believed to be related.”  Simmons took one of the individuals to a police substation to be interviewed.  The person had bloodstains on his shirt and was not Abou.  Simmons believed his name was Tyrese Hines or possibly Dante Hines or Desmond Hines.  It was possible Simmons was “confused about whether it was Mr. Hines or Abou that was transported that may have had blood on his shirt[.]”  (4pp 8-14)
[bookmark: _Toc224911747]C.	The August 23, 2019 Interrogation of Abou.
Abou was transported to the police station and interviewed by Detective Terry Vaughn.[footnoteRef:3]  Detective Sarah McAnear was also at the interview.  She testified Abou did not say he brought a fake or real gun to the scene.  He didn’t say Gideon was with him.  He said there was more than one person with a gun.  When asked to describe the shooter, he described a man with glasses.  (3pp 71-77)   [3:  Vaughn was retired at the time of trial and did not testify.  (3p 85)] 

Officer LaTonya Guy was involved in the interview and believed Abou used the language barrier to avoid answering questions and that he appeared to understand “more than he let on[.]”  (2pp 52-56; 3p 36)  McAnear testified there was no interpreter but Abou testified an interpreter was used over the phone.  (3pp 36, 73)
At trial, Abou testified he did not fail to tell police during the interview that he was at the scene during the shooting.  He testified he told police Mr. Jackson shot Kristoff, but they did not understand.  He did not remember telling police he heard shots fired when he was in his home.  (3pp 36-37) 
After the interview, Corporal Simmons brought Abou back to the apartment complex because Abou “advised that he knew two locations where the involved parties, the shooters, were supposed to reside at.”  Abou said the suspects “were known to be at or live at 3929 Apartment C, . . . and 3946 Apartment D, . . . both on Hahns Lane in that apartment complex.”  Simmons relayed the information to other detectives.  (4pp 8-11)  
[bookmark: _Toc224911748]D.	Abou’s Second Interview.
Abou was interviewed a few days later by police with an interpreter present.  When asked, “Do you remember telling police that one person was filming, and then he handed his phone over to Gideon to continue filming,” Abou responded, “I was focusing on that person, and the other person was recording.  At the time, my focus was on this person because in my mind, he was going to kill us.”  (3p 37)
Abou told police that Hill, who was wearing glasses in the video, had a gun and was the person who was recording and who told him to empty his pockets.  Abou “saw a gun fire coming from both sides, but . . . was focusing on that person.”  (3p 38)   He thought Hill fired, but he was focused on the “bigger cartridge charger” on Mr. Jackson’s gun.  (3pp 38-39)  
Using the interpreter’s phone, Abou found Hill’s picture on Facebook.  (3pp 37-38, 40)  Abou testified, “[T]he police came with pictures of that person and the other one.  And I said, ‘Both pulled their gun, and that one was the one who shot.’  However, according, to my understanding at the time, Gideon is the one who caused everything to happen.”  (3pp 30-31)  
[bookmark: _Toc224911749]E.	Forensic Evidence.
During the interview on August 23, 2019, Abou was swabbed for gunshot residue, and the swab was negative.  (3pp 46-47, 56-59, 64-67)  
An autopsy showed that Kristoff died from a single gunshot wound to the back/neck area.  There was no way to tell how close the gun was to him when he was shot or what position Kristoff was in when he was shot.  (5pp 13-19)  Kristoff’s blood alcohol concentration was .35%.  (5pp 21-22)
[bookmark: _Toc224911750]F.	Mr. Jackson’s Version of Events.
Mr. Jackson testified that at the end of July, 2019, he and his then-girlfriend moved into the apartment complex on Hahns Lane.  (6pp 16-17)  
Mr. Jackson had first seen Abou when he moved into the apartment complex.   Mr. Jackson and his girlfriend’s brother were standing outside and Abou walked up and had words with the latter, asking “You want to fight?”  Mr. Jackson said, “Nobody’s fighting. We’re not fighting up here.  We’re not fighting.”  Also in late July, Kristoff hit Mr. Jackson’s girlfriend’s car.  (6pp 16-18)
On August 23, 2019, Mr. Jackson and his girlfriend got in a fight and Mr. Jackson went outside for a cigarette.  He had a gun in his pocket.  He ran into Ahshad Hill and another man in the parking lot and had a conversation with them.  He had grown up in the same community as Hill but did not consider him a close friend.  He later found out the other person’s name was Gideon Mugenyi.  (6pp 11-14)
As he was talking to Hill and Gideon, Mr. Jackson noticed Abou and Kristoff walking into the parking lot.  They stopped and started talking to Gideon.  (6p 15)
Mr. Jackson could not understand what they were saying and he tried to read their body language.  They were speaking loudly and Mr. Jackson asked Hill and Gideon what they were talking about.  Mr. Jackson was getting nervous because he “knew how they are.”  Mr. Jackson noticed Abou was clutching a gun in his hoodie pocket.  Mr. Jackson took his gun out but did not point it at anyone.  Abou took out his gun and pointed it at Mr. Jackson.  When Mr. Jackson later told police that Abou pulled his gun first, he meant that Abou pointed his gun first.  Mr. Jackson saw that Hill also had a gun.  (6pp 19, 21-22)
Mr. Jackson did not see Hill filming what was going on.  Mr. Jackson was “focused on this individual with a gun in front of [him], like anything could happen.”  (6pp 20-21)
Mr. Jackson was “telling them or telling him just like ‘Stop.  Stop bothering those people over here.  Stop disrespecting my crib.’”  Mr. Jackson wasn’t upset with Abou as an individual; he was “was just speaking to him in general so [he could] let him know on the whole just chill.”  Although Mr. Jackson’s voice was elevated, he wasn’t “angry enough to want to hurt somebody that day[.]”  He started speaking loudly after he saw Abou’s gun.  (6pp 21-22)  
Mr. Jackson explained what happened next:
I asked Abou to remove his hands from his weapon or from the gun, and he just looked at me.  And then at this time, they were still speaking in a dialect, whatever, and I asked him again, I said, “Take your hands off your gun.”
And he just looked at me and said, “No,” and he started backing away.  So that’s when he came out of his pocket with his gun, and it came up.  And all I remember is hearing the gun click, like I just thought I was going to die.
(6p 22)  
When it clicked, Mr. Jackson thought it jammed.  He did not know whether it would work if Abou pulled the trigger again.  He was scared because he didn’t want to die:
I was just like I’m never about to see my family again, like the way that my nieces and nephews look up to me and cling to me.  That’s the only thing I thought about at the time, including my mother and everybody else, but everything just flashed from my eyes so fast.
(6pp 22-23)  
Because he “felt like [he] was going to die,” Mr. Jackson fired his gun at Abou.  (6pp 23-24, 29)  Mr. Jackson fired “some shots” but he did not think anyone was hit.  He did not know if he shot Kristoff or who shot him.  In addition, Mr. Jackson heard “multiple shots” fired by someone else, but he did not see who fired.  Everything happened in “a very quick period of time.”  (6pp 24, 28)
Mr. Jackson ran away and thew the gun near some railroad tracks.  (6pp 24-25) 
[bookmark: _Toc224911751]G.	Mr. Jackson’s Statement to Police.
On September 4, 2019, Mr. Jackson was arrested and brought to the Greensboro Police Department.  He was interviewed by Detectives Adam Snyder and Anthony Hinson about Kristoff’s death.  At first, he denied having any knowledge of the incident, being at the scene, knowing Kristoff, or owning or being in possession of a firearm that day.  (Rpp 2-3; 2pp 78-79; 4pp 15-17)  
Mr. Jackson testified that after he was arrested, he did not immediately tell the truth because he was scared of never seeing his family again and spending the rest of his life in prison.  (6pp 26-27)
Snyder had two officers speak to Mr. Jackson who had been school resource officers when Mr. Jackson was in school.  After that, Mr. Jackson “began to show emotion and confess” and was “more truthful[.]”  Mr. Jackson said that before the shooting, he had an argument with his girlfriend and went outside to cool off.  Mr. Jackson saw Hill and another male and talked to them about the argument.  (4pp 17-18, 25)  
Kristoff approached with another male who had a gun in his pocket.  Prior to this, Kristoff had had a conflict with Mr. Jackson over an accident involving Mr. Jackson’s girlfriend’s car.  Kristoff started arguing with Mr. Jackson in an African “dialect” the latter couldn’t understand.  (4pp 18-19)
Mr. Jackson admitted he had a nine-millimeter firearm on him.  He told officers “some shots went off.”  He remembered running away, “it happened so fast.”  He didn’t know if he fired the gun and couldn’t remember pulling the trigger.  He later stated he was trying to shoot at “the other guy,” not Kristoff, and fired at least three shots, but he didn’t recall being fired upon first.  It was possible that Mr. Jackson said Abou had raised a gun and it didn’t fire.  Mr. Jackson said he was scared and ran away with the gun and threw it in a wooded area near some railroad tracks.  The area of the railroad tracks, located less than a mile from Hahns Lane, was searched the next day and no gun was found.  (4pp 19-24, 26)  
During the interview, Mr. Jackson kept asking about the “‘ol’ dude’ in the next room.”  Ahshad Hill was in custody and was being interviewed in a room two doors down.  Snyder spoke to Hill during Mr. Jackson’s interview and Hill showed Snyder the video on his phone.  Some of the questioning of Mr. Jackson was based on what Snyder had seen on the phone.  (3p 12; 4p 24)  
Hinson testified that after the interview, the “exact chain of events of when a gun was pulled and when shots were fired . . . seemed kind of muddled.”  (4p 25)
[bookmark: _Toc224911752]H.	Ahshad Hill’s Charges Are Dismissed.
Filings showed that Ahshad Hill was in jail until October 3, 2022 when his bond was unsecured.  Assistant District Attorney (“ADA”) Veronica Edmisten issued a subpoena on August 19, 2024 for Hill to testify at Mr. Jackson’s trial.  On September 23, 2024, the charges against Hill were dismissed by ADA Edmisten because there was “[i]nsufficient evidence at this time to proceed with prosecuting this defendant with this charge.”  (Rpp 54-55 ¶¶3-8)  Hill moved to quash the subpoena and he asserted his Fifth Amendment right against self-incrimination.  (Rpp 54-57)  
Hill, Gideon Mugyeni, and John did not testify at Mr. Jackson’s trial.  According to defense counsel, Gideon was deceased.  (7/14/22p 9)
[bookmark: _Toc224911753]I.	Mr. Jackson is Convicted of Voluntary Manslaughter.
The jury was instructed on first-degree murder under theories of premeditation and deliberation and felony murder with attempted armed robbery as the underlying felony; second-degree murder; and voluntary manslaughter.  (6pp 126-40)  Mr. Jackson was convicted of voluntary manslaughter and was sentenced to 60-84 months imprisonment as a Level I offender.  (Rpp 84-89)   
[bookmark: _Toc224911754]STANDARD OF REVIEW
"The denial of a motion to dismiss on speedy trial grounds presents a constitutional question of law subject to de novo review." State v. Farook, 381 N.C. 170, 178 (2022).  Under de novo review, the court considers the matter anew and substitutes its own judgment for that of the lower court.  State v. Williams, 362 N.C. 628, 632-33 (2008).
[bookmark: _Toc472398564][bookmark: _Toc224911755]Argument
[bookmark: _Toc224911756]I.	THE TRIAL COURT ERRED BY DENYING THE DEFENSE MOTION TO DISMISS FOR VIOLATING MR. JACKSON’S RIGHT TO A SPEEDY TRIAL.
Mr. Jackson was arrested for first-degree murder on September 4, 2019 and his trial began on September 23, 2024: 1,846 days, or five years and 19 days, later.  The defense repeatedly asked that the case be set for trial.  At the hearing on the motion to dismiss for a speedy trial violation, the State offered no explanation for the delay, other than briefly mentioning COVID.  Mr. Jackson’s conviction should be vacated.
[bookmark: _Toc224911757]A.	Pertinent Proceedings.
Mr. Jackson was arrested for first-degree murder on September 4, 2019 and was indicted on November 4, 2019.  (Rpp 2-4)  He was held without bond.  (Rpp 10-11)  At his December 9, 2019 Rule 24 hearing—where ADA David Long said the State would not seek the death penalty—Judge R. Stuart Albright set Mr. Jackson’s bond at $1,000,000.  (Rp 9; 12/9/19pp 3-4)  
On January 31, 2020, Mr. Jackson was charged with felony uttering, obtaining property by false pretenses, felony conspiracy, and misdemeanor accessing computers.  A $3,000 secured bond was set for those cases.  (Rp 32 ¶3)
Mr. Jackson’s attorney, A. Brennan Aberle, moved on March 19, 2020 that the bond for murder be modified to $50,000 secured.  (Rpp 12-13)  At a hearing on March 26, 2020, ADA Long argued that the $1,000,000 bond should be kept in place.  Judge John O. Craig, III set the bond at $250,000.  (Rp 14; 3/26/20p 10)
On June 29, 2020, Mr. Aberle moved to modify the bond to $100,000 secured.  In support, Mr. Aberle argued in his motion that “the crux of the evidence against Mr. Jackson would be the self-serving testimony of a co-defendant who wants to limit culpability, and a witness who gave untruthful statements to police” and that “given that we do not know how soon a jury trial can occur, due to the coronavirus, Mr. Jackson should [n]ot have to endure lengthier incarceration simply to exercise his right to a trial.”  (Rpp 15-16)  The bond was not modified.  (Rp 22)
On November 10, 2020, Mr. Jackson was given a bond premium of $37,500 by a bondsperson for the murder charge and other pending charges.  After borrowing money from his family, Mr. Jackson paid $11,000 up front and then was required to make 30 payments of $1,000 every two weeks.  Mr. Jackson was released from custody.  He paid a total of $17,000 to the bondsperson by working “close to 12-hour days with a tree service[.]”  While he was out of custody, Mr. Jackson was charged with marijuana offenses.  Mr. Jackson became delinquent on the bond payments.  On November 4, 2021, the bondsperson kept all the money and surrendered Mr. Jackson.  (Rpp 17-25, 32-33 ¶¶6-8; 7/14/22pp 3-4)   
On June 2, 2022, Mr. Aberle again moved for a bond reduction.  (Rpp 26-27)  At a July 14, 2022 hearing on the motion before Judge Richard S. Gottlieb, Mr. Aberle requested “25- to $50,000 secured bond” (7/14/22p 11), pointing out the weaknesses in the State’s case and that “there’s a valid claim of self-defense regardless.”  (7/14/22pp 6-11)  
Mr. Aberle also noted that ADA John Echols “inherited this from two other district attorneys who had it previously” and that a witness to the shooting “Gideon Mugenyi has since died and would perhaps have been an important critical witness considering some of his statements to police were exculpatory to Mr. Jackson.”  (7/14/22p 9)  Judge Gottlieb set the bond at $115,000 total, with $97,000 as the bond on the murder charge.  (Rp 28, 33 ¶9; 7/14/22p 15)  Mr. Jackson was released from custody on August 19, 2022.  (Rpp 29-31)
On December 20, 2022, Mr. Jackson was charged with assault inflicting serious bodily injury and intimidating a witness and bond was set at $500,000, which he posted on December 25, 2022.  (Rp 33 ¶¶10-11)
On February 28, 2023, the State moved to revoke Mr. Jackson’s bond.  (Rpp 32-34)  At the August 3, 2023 hearing on the motion before Judge William T. Browne, ADA Echols argued that the bond on the homicide and other offenses should be revoked because Mr. Jackson had been charged with further offenses while out of custody, although the State was going to dismiss one charge because of “witness issues[.]”  (8/3/23pp 3-4)  Mr. Aberle argued that the evidence was weak on most of those charges and that Mr. Jackson did not have a history of failing to appear.  (8/3/23pp 6-9)
Mr. Aberle further argued:
If the State wants to do something with the murder, my suggestion would be give us a plea offer or try it.  The case is four years old.  That’s the problem.  And it’s not Mr. Echols’s fault.  Mr. Echols has been wonderful to work with.  He has inherited several cases from district attorneys who were not easy to work with, and—and as a result we’ve never been given a plea and we’ve never even discussed a trial date.  Mr. Jackson and I are very eager to go to court and resolve this case as quickly as we can.
(8/3/23p 9)
He continued:
So I would ask the Court to deny the State’s motion to revoke his bond, and I would ask the—the State to—you know, with any level of expediency, to—to help us just move these matters forward.  I’m eager to try them and get them done.  We don’t want to drag our knuckles on them.  I’d like to—I’d like to get our day in court, and what a jury decides, a jury decides.  But we’re certainly not trying to, you know, slow the process at all.  I mean I just don’t think we have enough here to take an extraordinary step of revoking his bond and putting him back in custody where his ability to present a defense becomes impaired as a result of that.  And so I have concerns about his Fifth and Sixth Amendment rights implicated by revoking his bond at this time.
(8/3/23p 10)
Judge Browne revoked Mr. Jackson’s $115,000 bond and set it at $250,000 secured.  (Rp 35; 8/3/23pp 15-16)
At the conclusion of the hearing, Mr. Aberle stated:
I just want to say if the State is actually serious about these charges, it could make plea offers or call these things for trial as opposed to waiting three or four years, and making a motion to revoke bond.  So I would demand a speedy trial on the record.
(8/2/23p 17)
Judge Browne addressed the prosecutor:
THE COURT: Mr. Echols, what’s the posture of this case?  Is there a trial date that can be set today?
MR. ECHOLS: I don’t think there’s a trial date that can be set today, but I would suggest—I suggest we put it on the status maybe in September.
THE COURT: When is the next available superior court date this gentleman can be put on?
MR. ECHOLS: September 25th.
THE COURT: There’s nothing before that?
MR. ECHOLS: We can address it.  I can try to add it on for August 21st.
THE COURT: Why don’t we do that, and in the meantime I’d like for the parties to get together and discuss a trial date.  This has been pending since 2019.  We’re almost at four years.  This gentleman has incurred three sets of felonies while this case has been pending and has been dealing with significant bond issues.  I think it behooves both parties to get together and set a trial date.  So I’d ask that the DA put this case on that calendar with an eye towards announcing a trial date.
MR. ECHOLS: Yes, sir.
(8/3/23pp 17-18)
On October 12, 2023, Mr. Aberle moved for the bond to be reduced to $50,000 secured.  (Rp 36)  The bond was not reduced.  (6/13/24p 15)
On February 20, 2024, Mr. Aberle moved to dismiss the murder case based on a violation of Mr. Jackson’s right to a speedy trial.  (Rpp 37-46)  Mr. Aberle stated in the motion that “[a]t no point, in four and a half years, has the District Attorney’s Office ever offered a plea deal or calendared the case for trial” despite Judge Browne’s admonition for “some movement of the case[.]”  (Rp 37 ¶¶2-3)  
On February 23, 2024, Mr. Aberle filed a motion “provid[ing] notice pursuant N.C.G.S. § 15-10, of [Mr. Jackson’s] intention to assert his rights to a speedy trial or have his bond unsecured.”  (Rp 47)
ADA Edmisten and Mr. Aberle appeared at a June 13, 2024 hearing before Judge Lora Cubbage.  Judge Cubbage asked if there was a tentative trial date.  ADA Edmisten replied, “Your Honor, the State is ready to go ahead and set this matter for trial.  The one thing that could slow things down only a little bit is that one of the witnesses may require or probably will require a Swahili interpreter.”  (6/13/24p 5)
ADA Edmisten suggested a trial date on September 23rd, November 4th, or December 9th.  Mr. Aberle had another murder trial on September 14th, but he could be ready in November.  When Mr. Aberle asked to address the motion to dismiss, Judge Cubbage stated, “I’m wondering if you chose the November date, she has a September date, so you obviously don’t want it that speedy.”  (6/13/24pp 5-6)  Mr. Aberle responded that he would have preferred to try it five years ago and that even “if we tried this case today, we would have already violated his speedy trial rights[.]”  (6/13/24pp 6-7)  
He later explained he wanted to be clear that he was prepared for trial: “I’ve been prepared for five years and would happily do it in July or August if those dates were available.”  He believed there was “a constitutional concern with . . . trying those two [murder] cases back-to-back[.]”  Judge Cubbage agreed.[footnoteRef:4]  (6/13/24pp 27-28)   [4:  Mr. Jackson’s trial began on September 23, 2024.  ] 

Mr. Aberle summarized the timeline of the case and argued that all the factors articulated in Barker v. Wingo, 407 U.S. 514, 530 (1972) should weigh heavily in favor of Mr. Jackson.  (6/13/24pp 7-13)  
Mr. Aberle emphasized that 
the entire reason for the delay is the State.  I have asked for a trial numerous times.  For several years, I could not get an email returned to me by the first district attorney assigned, David Long, or the second district attorney assigned, Roger Ecles [sic].  I have numerous emails that have gone out to them that come back or rather are never responded to.
I did eventually get some conversation going with Mr. Ecles that I forwarded on to Ms. Edmisten where we had talked about a tentative plea, but a year ago, Your Honor, or close to a year ago, the district attorney moved to revoke my client’s bond.
(6/13/24pp 8-9)
He also emphasized that since the hearing where ADA Echols told Judge Browne he would try to set the case for August 2023, “[i]t has now been almost a year since that day, and in all of that time, Your Honor, at no point until moments ago has the State announced a trial date for me. . . . [T]he State had a year after a judge urged the State to set a date and then refused to do so.”  (6/13/24p 11)  
With regard to prejudice, Mr. Aberle noted that Mr. Jackson had “undoubtedly suffered” excessive pretrial incarceration and “[m]ental anguish and anxiety,” explaining:
In the years that I’ve known Mr. Jackson, he’s been jovial, easy to work with and over the last year I have seen his mental health decline sharply.  He is depressed.  He got referred at the jail to anxiety and mental health professionals.  They had him start working on exercises and cognitive behavioral therapy as a result of it.  His mother’s health has been in serious decline.  He was a massive caretaker and provider for her, and his family could attest to that as well as he’s lost as a result of all this at least three great jobs.
(6/13/24p 12)  
He continued: “In the time that has passed, I’m concerned that key witnesses are going to have less of an ability to recall the events.  This is a self-defense case.  It is one that involves important details about who is the first shooter and what happened.”  He also asserted, “I have certainly tried numerous cases including murder cases that occurred after the offense date of September of 2019.”  (6/13/24p 13)
The State went over the timeline of the case, but did not offer any explanation for the delay in trying Mr. Jackson, except possibly to note that “the Defendant’s bond motion [in March 2020] did cite the coronavirus limitations on jury trials[.]”  The State also contended concerning Mr. Jackson’s problems with the bondsman that the State “can’t be held responsible about what bondsman do and don’t do.”  (6/13/24pp 14-15)    
Judge Cubbage denied the motion to dismiss.  (Rp 48; 6/13/24pp 16, 31)  Judge Cubbage stated:
I will say this, Mr. Aberle, and to Madam DA, and I know this does not rest at the foot of Madam DA, but this is ridiculous. . . . He’s been sitting in jail since 2019, and this case should have and could have been tried.  And if it wasn’t a murder charge, I would dismiss it.  I mean I would do exactly what you’re asking, but because it is murder, I just do not feel comfortable doing that. . . . And if the DA’s office can’t get DAs in there that can do their job, they should have been gone.
(6/13/24p 22)  
Judge Cubbage also denied the bond motion, leaving the bond at $250,000 secured.  (Rp 49; 6/13/24pp 28-29)
Judge Cubbage stated in her order denying the motion to dismiss: “HAVING CONSIDERED THE MOTION, ARGUMENTS OF COUNSEL, THE COURT IS OF THE OPINION THAT THE MOTION SHOULD BE DENIED.  THEREFORE, IT IS ORDERED THAT THE DEFENDANT’S MOTION FOR SPEEDY TRIAL IS DENIED, AND THE DEFENDANT’S NEXT COURT DATE IS NOVEMBER 4th[.]”  (Rp 49) 
[bookmark: _Toc224911758]B.	As Acknowledged by the Trial Court, the State Violated Mr. Jackson’s Right to a Speedy Trial.
Defendants are guaranteed the right to a speedy trial by the State and Federal Constitutions.  U.S. Const. amend. VI; N.C. Const. art. I, §18.  Courts employ a four-factor balancing test to determine whether this right has been violated, considering: (1) the length of the delay, (2) the reason for the delay, (3) the defendant’s assertion of the right, and (4) prejudice to the defendant.  Barker, 407 U.S. at 530.  See State v. Flowers, 347 N.C. 1, 27 (1997) (same analysis under State Constitution).  
“No single factor is regarded as either a necessary or sufficient condition to the finding of a deprivation of the right to a speedy trial.”  State v. McKoy, 294 N.C. 134, 140 (1978).  If, weighing these four factors together, the evidence is in favor of the defendant, the charges against him must be dismissed.  State v. Washington, 192 N.C. App. 277, 283 (2008).  Here, an examination of these factors demonstrates a violation of Mr. Jackson’s right to a speedy trial.  
1.	Length of Delay: A Five-Year Delay Between Arrest and Trial Far Exceeds Reasonable Limits.
The right to a speedy trial attaches upon formal accusation by arrest or indictment.  State v. Friend, 219 N.C. App. 338, 343 (2012).  
The length of the delay is considered for two reasons. First, it is a “triggering mechanism” that requires inquiry into the remaining factors.  A post-accusation delay of one year is “presumptively prejudicial,” i.e., unreasonable enough to trigger the Barker inquiry.  Doggett v. United States, 505 U.S. 647, 652 n.1 (1992).  
Second, if the rest of the inquiry is triggered, this factor is weighed alongside the remaining three.  Barker, 407 U.S. at 530.  The longer the delay, the more heavily the factor weighs against the State.  See Doggett, 505 U.S. at 657 (“And such is the nature of the prejudice presumed that the weight we assign to official negligence compounds over time as the presumption of evidentiary prejudice grows.  Thus, our toleration of such negligence varies inversely with its protractedness[.]”).  A “particularly lengthy” delay establishes a prima facie case that the delay was due to neglect or willfulness of the prosecution and requires State to offer evidence explaining the reasons for delay and rebutting the prima facie showing.  State v. Chaplin, 122 N.C. App. 659, 663 (1996); accord State v. Farook, 381 N.C. 170, 179 (2022).
Weighing this factor independently, a delay of over five years weighs heavily in Mr. Jackson’s favor, and the State was required to offer reasons to rebut the prima facie showing that the delay was due to neglect or willfulness of the State.  
2.	Reason for the Delay: The State Offered No Reasons to Justify the Five-Year Delay—Other Than Briefly Mentioning COVID—and the Delay Was Primarily Due to the State’s Negligent or Willful Failure to Set a Trial Date.
The “particularly lengthy” pretrial delay in this case is prima facie evidence that the delay was caused by the negligence of the prosecutor.  See State v. Strickland, 153 N.C. App. 581, 586 (2002).  In Strickland, a delay of 940 days—906 days less than the delay in this case—was deemed sufficient to shift the burden to the prosecution.  Id.  See also State v. Pippin, 72 N.C. App. 387, 392 (1985) (“delay of fourteen months in bringing defendant to trial was prima facie unreasonable and required the district attorney to fully justify the delay”).  Accordingly, here the State was required to “offer evidence fully explaining the reasons for the delay and sufficient to rebut the prima facie evidence.”  McKoy, 294 N.C. at 143.
“The State is allowed good-faith delays which are necessary for the State to prepare and present its case but is proscribed from purposeful or oppressive delays and those which the prosecution could have avoided by reasonable effort.”  State v. Wilkerson, 257 N.C. App. 927, 930-31 (2019) (cleaned up).
“Barker recognizes four categories of reasons for delay: (1) deliberate delay on the part of the State, (2) negligent delay, (3) valid delay, and (4) delay attributable to the defendant.”  Farook, 381 N.C. at 180.  These four categories also represent the spectrum of weight to be given to each: (1) heavily against the State, (2) slightly against the State, (3) against neither party, and (4) heavily against the defendant.  Id. at 180-81.
“[T]he fact that the State did not act maliciously does not absolve the State of its responsibility to bring a criminal defendant to trial within a reasonable period.”  Id. at 180.  Thus, establishing a violation of the right to a speedy trial does not require proof of an improper prosecutorial motive.  Id.  A speedy trial claim may lie where the reason for the delay was administrative negligence.  See Pippin, 72 N.C. App. at 398 (speedy trial violation found where State was negligent in obtaining valid indictment).  
Here, the vast majority of the delay was caused by the State’s “egregious persistence in failing to prosecute” the case.  See Doggett, 505 U.S. at 657.  The principal reason for the delay was the State’s failure to call the case for trial.  The State offered no explanation for failing to set a trial date.  Cf. McKoy, 294 N.C. at 143 (“The record before us contains no evidence designed to explain or justify the ten-month delay from 2 June 1975 to 12 April 1976.  Such indifference to the dictates of the law leaves appellate courts with few options.”).
Although the trial court made no findings as to how COVID affected trials in Guilford County, that the delay in this case was primarily due to the State is true even taking COVID into account.  Beginning on March 16, 2020, superior courts across North Carolina were closed for normal business.[footnoteRef:5]   The statewide ban on in-person proceedings was lifted by Chief Justice Newby on January 14, 2021.[footnoteRef:6]  Under Barker, this period of time was a valid delay which cannot be weighed for or against either side.   [5:  See Chief Justice Beasley’s Order, https://www.nccourts.gov/assets/news-uploads/COVID-19-13-March-2020-7A-39%28b%29%282%29-Order_0.pdf?sCe0Me_YaLJBPjYl4doVvi4r_4Sm1Zbn=.]  [6:  See Chief Justice Newby’s Order, https://www.nccourts.gov/assets/news-uploads/14%20January%202021%207A-39%28b%29%282%29%20Order%20Extending%20Emergency%20Directives.pdf?bkI8sBubBjN.rrUxDtVbYv4YeXoQjN80] 

But beginning on January 14, 2021, previously issued emergency directives prohibiting jury trials expired.  See n.5.  This Court may take judicial notice of the preamble to Chief Justice Newby’s order emphasizing the importance of speedy trials: “Article I, Section 18 of the North Carolina Constitution provides . . . that ‘justice shall be administered without favor, denial, or delay.’  I am committed to this constitutional mandate.”  Id.  See State v. Thomas, 132 N.C. App. 515, 517-18 (1999) (taking judicial notice of order of Chief Justice of Supreme Court of North Carolina).  Therefore, as of January 14, 2021, COVID no longer prevented courts from holding jury trials in North Carolina.  See State v. Woodley, 286 N.C. App. 450, 456-57 (2022) (summarizing directives).
Accordingly, the period from mid-January 2021 to Mr. Jackson’s trial in September 2024 remains unexplained, as does the period before the shutdown, from September 2019 until March 2020, a total of approximately 50 months, or four years and two months.  
It was revealed during the hearing that several prosecutors were assigned to the case in succession.  But this was not the fault of Mr. Jackson.  As the trial court noted, “[I]f the DA’s office can’t get DAs in there that can do their job, they should have been gone.”  (6/13/24p 31)  The State did not argue that any extenuating circumstances required the series of prosecutors.  Further, according to Mr. Aberle, the prosecutors would not communicate with him or put the case on the trial calendar.  (6/13/24pp 8-9)    See N.C.G.S. §7A-61 (the duties of the district attorney include preparing trial dockets and prosecuting cases in a timely manner).  
As shown above, even if this source of delay was due to negligence or institutional shortcomings—as opposed to willfulness—this still weighs against the State:
Condoning prolonged and unjustifiable delays in prosecution would both penalize many defendants for the state’s fault and simply encourage the government to gamble with the interests of criminal suspects assigned a low prosecutorial priority.  The Government, indeed, can hardly complain too loudly, for persistent neglect in concluding a criminal prosecution indicates an uncommonly feeble interest in bringing an accused to justice.
Doggett, 505 U.S. at 657.
	Further, the State did not claim, and there is no reason to believe, that the State needed over five years for trial preparation.  The State’s case consisted of a single eyewitness and a video—both available in 2019—along with law enforcement officers and a medical examiner.  
The vast majority of the delay in trying this case is one that “the prosecution could have avoided by reasonable effort.”  See Washington, 192 N.C. App. 283 (citation omitted).  This factor weighs heavily against the State.  
3.	Assertion of the Right: Mr. Jackson Repeatedly Requested Trial Dates, Repeatedly Requested Bond, and Formally Demanded for a Speedy Trial.  
A “[d]efendant is not required to demand that the State prosecute him,” but “after beginning a prosecution the state has the duty to see that defendants are speedily brought to trial.”  Pippin, 72 N.C. App. at 395.  
“The defendant’s assertion of his speedy trial right . . . is entitled to strong evidentiary weight in determining whether the defendant is being deprived of the right.”  Barker, 407 U.S. at 531-32.  This factor will be weighed most heavily in favor of defendants who have repeatedly asked for a trial.  E.g., McKoy, 294 N.C. at 142 (defendant asked eight or nine times for trial date).
Courts give weight to both formal and informal assertions of the right.  See Washington, 192 N.C. App. at 290-91 (factor favored defendant where defendant complained about delay in examination of physical evidence before formal assertion).  Moving for a bond to be set is the “functional equivalent” of a demand for a speedy trial.  Cain v. Smith, 686 F.2d 374, 383-84 (6th Cir. 1982).  
In this case, Mr. Jackson “has asserted his speedy trial right diligently and vigorously,” see id. at 384, both formally and informally.  In the five years leading up to trial, Mr. Aberle repeatedly asked for a trial date and moved numerous times to reduce Mr. Jackson’s bond.  (Rpp 12-13, 15-16, 26-27, 36, 47; 6/13/24pp 8-9)    
At the August 2023 hearing to revoke Mr. Jackson’s bond, Mr. Aberle argued that rather than revoking Mr. Jackson’s bond, the State should be trying the case.  (8/3/23p 9)  Mr. Aberle also stated, “[W]e’ve never been given a plea and we’ve never even discussed a trial date.  Mr. Jackson and I are very eager to go to court and resolve this case as quickly as we can” and “I’d like to get our day in court, and what a jury decides, a jury decides.”  (8/3/23p 9-10)  Mr. Aberle formally demanded a speedy trial.  (8/3/23p 17)
Mr. Jackson clearly wanted to go to trial.  This factor weighs heavily in Mr. Jackson’s favor.
4.	Prejudice: Mr. Jackson Suffered Presumed and Particularized Prejudice.
Prejudice is assessed in the light of the interests of defendants that the speedy trial right was designed to protect: “(i) to prevent oppressive pretrial incarceration; (ii) to minimize anxiety and concern of the accused; and (iii) to limit the possibility that the defense will be impaired.”  Barker, 407 U.S. at 532.  Further, “[a]rrest is a public act that may seriously interfere with the defendant’s liberty, whether he is free on bail or not, and that may disrupt his employment, drain his financial resources, curtail his associations, subject him to public obloquy, and create anxiety in him, his family and his friends.”  United States v. Marion, 404 U.S. 307, 320 (1971).  
“[A]ffirmative proof of particularized prejudice is not essential to every speedy trial claim” because “excessive delay presumably compromises the reliability of a trial in ways that neither party can prove, or for that matter, identify.”  Doggett, 505 U.S. at 655.  The degree of presumed prejudice intensifies in direct proportion to the length of the unwarranted delay and can be a sufficient basis for finding a constitutional violation where the delay is many times longer than the one-year Barker minimum.  Id. at 657-58.  
Here, Mr. Jackson is entitled to a presumption of prejudice due to the State’s inexcusably lengthy delay of five years in a relatively uncomplicated homicide case.  Moreover, there was actual prejudice.  For over five years, Mr. Jackson had the mental anguish of having a looming murder trial where he faced the possibility of life without parole.  Mr. Aberle spoke of Mr. Jackson’s deteriorating mental condition during this time.  Adding to Mr. Jackson’s anxiety was the fact that he was the primary caretaker for his ailing mother and could not assume that role during the approximately three years he was incarcerated.  He spent thousands of dollars on bondspeople and lost employment.  Cf. Washington, 192 N.C. App. at 292 (prejudice resulted from loss of job as an auto mechanic and separation from son while incarcerated).  
In addition, Mr. Jackson was in jail for eight months during COVID (Rpp 12-25), which could only have added to his anxiety.  See State v. Daw, 277 N.C. App. 240, 263 (2021) (“The CDC has explicitly highlighted that jails and detention centers are ideal environments for the spread of contagious diseases.”).
Finally, according to Mr. Aberle, sometime between the shooting and July 2022, “Gideon Mugenyi . . . died and would perhaps have been an important critical witness considering some of his statements to police were exculpatory to Mr. Jackson.”  (7/14/22p 9)  See Barker, 407 U.S. at 532 (“If witnesses die or disappear during a delay, the prejudice is obvious.”).  
This factor weighs heavily in favor of Mr. Jackson.
5.	In Denying the Motion to Dismiss, the Trial Court Took an Improper Factor into Account.
The trial court impliedly agreed with Mr. Jackson that his right to a speedy trial was violated, but did not dismiss the case because it was a murder case:

I will say this, Mr. Aberle, and to Madam DA, and I know this does not rest at the foot of Madam DA, but this is ridiculous. . . . He’s been sitting in jail since 2019, and this case should have and could have been tried.  And if it wasn’t a murder charge, I would dismiss it.  I mean I would do exactly what you're asking, but because it is murder, I just do not feel comfortable doing that.
(p 31)
The seriousness of the charge is not part of the Barker balancing test.  The trial court erred by deciding not to dismiss the case because it was a murder charge where the trial court agreed that Mr. Jackson’s right to a speedy trial was violated.
6.	Remand Is Unnecessary.
At the hearing on the motion to dismiss, Mr. Aberle explained how the delay was due to the State—that prosecutors would not communicate with him or set a trial date—and explained how Mr. Jackson was prejudiced.  ADA Edmisten did not refute any of Mr. Aberle’s allegations or offer an explanation for the delay other than mentioning COVID.  She did not dispute the showing of prejudice, except to argue that Mr. Jackson losing thousands of dollars to a bondsman was not the State’s fault. 
The trial court made no formal findings of fact or conclusions of law in open court or in its written order.  However, Judge Cubbage’s statement that “if it wasn't a murder charge, I would dismiss it.  I mean I would do exactly what you’re asking, but because it is murder, I just do not feel comfortable doing that” indicates that the judge found that the State violated Mr. Jackson’s right to a speedy trial, but that she was not going to dismiss the case because it was a murder case.
 Mr. Jackson contends that in these circumstances, the record is sufficient for this Court to determine if the trial court erred.  See Chaplin, 122 N.C. App. at 663-64 (“The information before the trial court [on the speedy trial motion to dismiss] is not in dispute and thus the failure of the trial court to make findings of fact does not prevent review by this Court.”).
Nevertheless, should this Court determine that the record is insufficient to fully consider all factors related to Mr. Jackson’s right to a speedy trial, this Court should remand to the superior court with instructions to conduct a de novo hearing on the motion to dismiss.  See State v. Howell, 211 N.C. App. 613, 620 (2011).
[bookmark: _Toc224911759]C.	Conclusion.
[bookmark: _Toc472398565][bookmark: _Toc224911760]The State’s “prolonged and unjustifiable delay[ ] in prosecution,” see Doggett, 505 U.S. at 65 (1992), denied Mr. Jackson’s constitutional right to a speedy trial, and his conviction should be vacated.  Alternately, this case should be remanded.
Conclusion
Defendant requests that his conviction be vacated or that his case be remanded.
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