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[bookmark: _Toc201146349]MS. GONZALEZ ASKS THIS COURT TO CONDUCT AN INDEPENDENT REVIEW OF THE RECORD IN ACCORDANCE WITH ANDERS V. CALIFORNIA, STATE V. KINCH, AND STATE V. VELASQUEZ-CARDENAS, TO DETERMINE WHETHER THIS APPEAL PRESENTS ANY PREJUDICIAL ERROR. 


[bookmark: _Toc51495973][bookmark: _Toc51496112][bookmark: _Toc85726731][bookmark: _Toc106098086][bookmark: _Toc201146350][bookmark: _Toc51495974][bookmark: _Toc51496113]STATEMENT OF THE CASE
[bookmark: _Toc85726732]On 29 June 2022, in Wilkes County District Court, before the Honorable David V. Byrd, Ms. Rebecca Clara Gonzalez[footnoteRef:1] pled guilty to two counts of attempted identity theft in case files 22 CR 50226-27. The trial court sentenced Ms. Gonzalez to 8-19 months in prison for each count and ordered them to run consecutively to one another. Both counts were suspended for 30 months of supervised probation. (R pp 12-23). [1:  At trial, Ms. Gonzalez and her attorney stated that she went by the name “Peña.” (T pp 2, 3). For the sake of consistency, undersigned uses the names on the indictments and judgments in this brief.] 

On 5 May 2023 and 16 June 2023, the State filed violation reports in both cases. (R pp 25-33).
On 31 October 2024, in Wilkes County Superior Court, the Honorable Timothy Pennell Broyhill revoked Ms. Gonzalez’s probation and activated the sentences as originally ordered. (R pp 35-38).
Ms. Gonzalez filed written notice of appeal. (R p 39).
[bookmark: _Toc106098087][bookmark: _Toc201146351]STATEMENT OF THE GROUNDS
[bookmark: _Toc51495975][bookmark: _Toc51496114][bookmark: _Toc85726733][bookmark: _Toc106098036][bookmark: _Toc106098088][bookmark: _Toc201146352]FOR APPELLATE REVIEW

[bookmark: _Toc51495976][bookmark: _Toc51496115][bookmark: _Toc85726734][bookmark: _Toc106098089]Ms. Gonzalez appeals from the final judgments revoking probation entered against her in Wilkes County Superior Court pursuant to N.C. Gen. Stat. §§ 7A-27(b) and 15A-1347.  
Ms. Gonzalez has also filed a petition for writ of certiorari should this Court find her written notice of appeal failed to properly invoke this Court’s jurisdiction.
[bookmark: _Toc201146353][bookmark: _Toc51495981][bookmark: _Toc51496120][bookmark: _Toc85726735]STATEMENT OF THE FACTS
On 29 June 2022, in Wilkes County District Court, before the Honorable David V. Byrd, Ms. Rebecca Clara Gonzalez pled guilty to two counts of attempted identity theft in case files 22 CR 50226-27. (R pp 12-15). Ms. Gonzalez was sentenced to two consecutive judgments of 8-19 months in prison. Both judgments were suspended for 30 months of supervised probation. (R pp 18-23).
On 5 May 2023, in both case files, the State filed violation reports alleging that Ms. Gonzalez tested positive for methamphetamines and cocaine. (R pp 25-28).
On 16 June 2023, in case file 22 CRS 50226, the State filed a violation report alleging that Ms. Gonzalez 1) absconded from probation 2) failed to pay monies owed, 3) failed to pay supervision fees and 4) failed to complete a drug treatment program. (R pp 29-31). 
The same day, in case file 22 CRS 50227, the State filed a violation report alleging that Ms. Gonzalez absconded from probation (R pp 32-33).
The absconding allegations alleged as follows:
[image: ](R pp 30, 33).
On 31 October 2024, in Wilkes County Superior Court, before the Honorable Timothy Pennell Broyhill, the matter came on for a hearing.
Ms. Gonzalez’s lawyer admitted she willfully violated probation, saying Ms. Gonzalez had been in New Mexico with family and “[o]bviously, she did not get up with the probation[.]” (T pp 1, 3). The State recommended revocation. (T p 3). Ms. Gonzalez’s attorney requested that the trial court reinstate Ms. Gonzalez’s probation or that the two judgments be run concurrently if the trial court intended to revoke probation. (T pp 3-4).
The trial court activated both sentences as originally ordered, noting that Ms. Gonzalez “willfully admitted to violating her probation including the allegation of absconding.”  (T p 4).
In both judgments revoking probation, the trial court checked Box 4 in Findings, finding that “[e]ach violation is, in and of itself, a sufficient basis upon which this Court should revoke probation and activate the suspended sentence.” (R pp 36, 38).
[bookmark: _Toc106098090][bookmark: _Toc201146354]STANDARD OF REVIEW

A trial court’s decision as to whether a violation has occurred must be supported by “sufficient” evidence. State v. Krider, 371 N.C. 466 (2018).
This Court reviews the trial court’s ultimate decision as to whether to revoke probation for an abuse of discretion. State v. Guffey, 253 N.C. 43, 45, (1960) (citations omitted). 
Abuse of discretion arises when the trial court’s ruling is manifestly unsupported by reason or is so arbitrary that it could not have been the result of a reasoned decision, State v. Hennis, 323 N.C. 279, 285 (1988), or when a trial judge makes a discretionary ruling under a misapprehension of law. See State v. Tuck, 191 N.C. App. 768, 771 (2008).
“[W]hen a trial court's determination relies on statutory interpretation, our review is de novo because those matters of statutory interpretation necessarily present questions of law.” State v. Johnson, 246 N.C. App. 132, 134 (2016) (citation omitted). 
Under a de novo review, this Court considers the matter anew and freely substitutes its own judgment for that of the lower tribunal. State v. Biber, 365 N.C. 162, 168 (2011).
[bookmark: _Toc106098091][bookmark: _Toc201146355]ARGUMENT
[bookmark: _Toc85726736][bookmark: _Toc106098092][bookmark: _Toc201146356]MS. GONZALEZ ASKS THIS COURT TO CONDUCT AN INDEPENDENT REVIEW OF THE RECORD IN ACCORDANCE WITH ANDERS V. CALIFORNIA, STATE V. KINCH, AND STATE V. VELASQUEZ-CARDENAS, TO DETERMINE WHETHER THIS APPEAL PRESENTS ANY PREJUDICIAL ERROR. 

After careful and repeated review of the record and applicable law, counsel is unable to identify any issue with sufficient merit to support a meaningful argument for relief on appeal. Pursuant to Anders v. California, 386 U.S. 738 (1967), State v. Kinch, 314 N.C. 99 (1985), and State v. Velasquez-Cardenas, 259 N.C. App. 211, 225 (2018) (recognizing Anders-like review for appeals where the defendant has a statutory right to counsel), counsel respectfully requests this Court conduct a full examination of the record for any prejudicial error and determine if any issue has been overlooked by counsel. 
In accordance with Anders, Kinch, and Velasquez-Cardenas, counsel advised Ms. Gonzalez of her right to file supplemental arguments on her own behalf and provided Mr. Gonzalez with a copy of 1) this brief, 2) the petition for writ of certiorari filed in this case, 3) the settled record on appeal, 4) a copy of the trial transcript filed with this appeal and 5) the mailing address of this Court. (App. 1).

Authority for Anders review or Anders-Like Review
In North Carolina, the right to counsel in probation revocation hearings springs from three sources: North Carolina’s General Statutes, the Sixth Amendment Right to Counsel in the United States Constitution, and the Due Process Clauses of the Fifth and Fourteenth Amendments to the United States Constitution.
A defendant in North Carolina has both a statutory right to counsel in probation revocation hearings, N.C. Gen. Stat. § 7A-451(a), and a statutory right to counsel on direct appeal after a trial court revokes probation and activates a suspended sentence. N.C. Gen. Stat. § 15A-1347(a); see State v. Scott, 187 N.C. App. 775 (2007) (“A defendant at a probation revocation hearing has a statutory right to counsel akin to the right enjoyed in a criminal trial.”). 
A statutory right to counsel includes the right to effective counsel. State v. Spinks, 277 N.C. App. 554, 573 (2021) (explaining that “the statutory right to counsel includes the right to effective counsel[.]”); State v. Jones, 225 N.C. App. 181, 187 (2013).
Although this Court has sometimes opined that there is no constitutional right to counsel in a probation hearing, State v. Bailey, 286 N.C. App. 701, 702 (2022), the United States Supreme Court has actually held the opposite on two different occasions.  
First, the United States Supreme Court has recognized that where probation revocation and sentencing are implicated in the same hearing, the defendant has a Sixth Amendment right to counsel because sentencing is a critical stage of the criminal process. See Mempa v. Rhay, 389 U.S. 128 (1967). In Mempa, our United States Supreme Court held that a defendant was entitled to the right to counsel at a probation revocation hearing when that hearing also required the trial court to announce a sentence. This was true even though the trial court in Mempa had no discretion at sentencing and was required, as a matter of law, to sentence the convicted person to the maximum term provided by law and that the actual sentence was determined by the Board of Prison Terms and Paroles six months after the person was admitted to prison. 
In North Carolina, a defendant’s initial sentence is typically announced when probation begins. However, North Carolina law also provides for resentencing at the revocation stage. See, i.e., State v. Hanner, 188 N.C. App. 137 (2008). These substantive changes to a defendant’s sentence can only be made “in the Defendant’s presence, where [the defendant or] his attorney would have an opportunity to be heard.” Id. at 141 (quoting State v. Crumbley, 135 N.C. App. 59, 66 (1999)).
After revocation, a probationer’s sentence can be either reduced pursuant to N.C. Gen. Stat. § 15A-1344(d) or extended by ordering sentences that had previously run concurrently to run consecutively. See State v. Paige, 90 N.C. App. 142, 143 (1988). The effect of these statutes is that a defendant’s ultimate sentence may depend more on the revoking judge than the original judge. Id. 
Second, even where a defendant does not have a statutory or Sixth Amendment right to counsel triggered by trial or re-sentencing, the United States Supreme Court has recognized that a defendant may have a constitutional right to counsel at a probation revocation hearing on a case-by-case basis under the Due Process Clause of the 5th and 14th Amendments to the United States Constitution. See Gagnon v. Scarpelli, 411 U.S. 778, 790 (1973) (“[T]he decision as to the need for counsel must be made on a case-by-case basis in the exercise of a sound discretion by the state authority charged with responsibility for administering the probation and parole system”).
Even without a constitutional right to counsel, this Court has previously recognized its authority to conduct Anders or Anders-like review in cases where there is only a statutory right to counsel, reasoning that there is 
no valid reason to deny Anders type protections to defendants in criminal proceedings from which there is a statutory right of appeal, and can discern no compelling reason why this Court, or the State, would find it desirable to place appointed counsel in the position of choosing between the duty to zealously assert the client's position under the rules of the adversary position, and the prohibition on advancing frivolous claims.

Velasquez Cardenas, 259 N.C. App. at 223 (holding Anders-like review is available for appeals filed pursuant to N.C. Gen. Stat. § 15A-270.1) (cleaned up). 
Although this Court held in State v. Bailey, 286 N.C. App. 701 (2022)[footnoteRef:2], that defendants in probation revocation appeals are not entitled to Anders review, Bailey is not binding because it conflicts with State v. Mayfield, 115 N.C. App. 725 (1994), which granted Anders review in a probation case, and Velasquez Cardenas, which authorized Anders-like review for criminal cases where only a statutory right to counsel existed. See In re Civil Penalty, 324 N.C. 373, 384 (1989) (holding that when two lines of conflicting precedent develop, this Court must follow the older decision).  [2: The judge who authored the opinion in Bailey concurred in an opinion conducting Anders review from a probation revocation in an opinion issued the same day as Bailey. See State v. Allen, COA22-400 (N.C. Ct. App. Dec. 6, 2022) (unpublished)(Appendix). 
] 

But even if Bailey is controlling, this Court should, in its discretion, conduct Anders-like review in this case. “The Anders brief, as it has come to be known, is grounded in the due process and equal protection clauses of the United States Constitution and assures an indigent defendant the ‘same rights and opportunities on appeal . . . as are enjoyed by those persons who are in a similar situation but are able to afford the retention of private counsel.’” In re May, 153 N.C. App. 299, 301 (2002). Anders is born out of the Supreme Court’s “desire to ensure that a criminal defendant’s right to counsel was appropriately safeguarded while simultaneously seeking to prevent the filing of frivolous appeals[.]” In re L.E.M., 372 N.C. 396, 399 (2019). The Anders process provides important protections to the vulnerable population of indigent defendants, and it also benefits the court system by promoting transparency and reducing the number of frivolous appeals brought before the appellate division. 
Counsel respectfully requests this Court allow Ms. Gonzalez sufficient time to raise any points she chooses in support of this appeal. See Anders, 386 U.S. at 744. 
Points and Authorities
In accordance with Anders, Kinch, and Velasquez-Cardenas, the following points and authorities are submitted by counsel in an effort to assist the Court in reviewing this matter for issues that might support the appeal.
A. Jurisdiction and Proper Notice
This Court should determine whether the trial court had jurisdiction to revoke probation and whether Ms. Gonzalez received sufficient notice of the violations. See N.C. Gen. Stat. §§ 15A-1344 and 15A-1345.



B. Revocation of Probation
This Court should determine whether the revocation of probation was proper, see N.C. Gen. Stat. §§ 15A-1344, 15A-1343(b)(3a), and whether the State presented sufficient evidence of absconding. 
C. Sentences Imposed 
After Ms. Gonzalez’s probation was revoked, the trial court imposed two consecutive sentences of 8 to 19 months of imprisonment. (R pp 35, 37). This Court should determine whether this sentence was authorized by statute and whether the trial court abused its discretion in ordering consecutive sentences. See N.C. Gen. Stat. §§ 15A-1340.17, 15A-1344(d).
D. 	Box 4 of Findings on the Judgments Revoking Probation in 22 CRS 50226 

In both judgments, the trial court checked Box 4 on the Findings section of the judgments revoking probation indicating that “[e]ach violation is, in and of itself, a sufficient basis upon which this [c]ourt should revoke probation and activate the suspended sentence.” (R pp 36, 38).
That was legally correct in case file 22 CRS 50227 because the trial court found only that Ms. Gonzalez had violated probation by absconding. (R p 38)
However, it was legally incorrect in case file 22 CRS 50226 because the trial court found that Ms. Gonzalez had violated four different conditions of probation in that case, only one of which included absconding. (R p 36).
This Court should determine whether this is a clerical error.
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For the foregoing reasons, Ms. Gonzalez respectfully requests this Court conduct an independent review of the record and/or remand the judgment to the trial court to correct the clerical error.	
Respectfully submitted, this the 18th day of June, 2025.
					/s/ JASON CHRISTOPHER YODER
Electronically submitted
					Jason Christopher Yoder
P.O. Box 141
Carrboro, NC 27510
					State Bar No. 40197
919.428.3490
Jasonchristopheryoder@gmail.com

					ATTORNEY FOR 
DEFENDANT-APPELLANT
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image1.png
Regular Condition of Probation: General Statute 15A-1343(b) (3a) "Not to
abscond, by willfully avoiding supervision or by willfully making the
supervisee's whereabouts unknown to the supervising probation officer"
in that,

PPO HAS MADE ATTEMPTS TO MEET WITH THE DEFENDANT AT HER

RESIDENCE ON 05/21, 05/22, 05/30, 06/05, AND 06/12. AT EACH

ATTEMPT EITHER NO ONE WAS HOME, OR PPO WAS INFORMED BY

ANOTHER RESIDENT OF THE HOME THAT THE DEFENDANT WAS NOT

THERE. THE DEFENDANT MISSED HER SCHEDULED OFFICE APPOINTMENT

ON 06/02/23 AND HAS NOT CONTACTED PPO TO RESCHEDULE. PPO

HAS TEXTED AND CALLED THE DEFENDANTS LISTED PHONE NUMBER

SEVERAL TIMES AND HAS BEEN UNABLE TO MAKE CONTACT WITH THE

DEFENDANT. AT THIS TIME THE DEFENDANT HAS DISPLAYED A

PERSISTANT AVOIDANCE OF SUPERVISION AND A CONTINUAL EFFORT

TO MAKE HER WHEREABOUTS UNKNOWN, THUS ABSCONDING SUPERVISION




