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I.	The trial court plainly erred in allowing Officer West to testify that the Department of Social Services “substantiated abuse” in Mr. Mendez’s case.

II.	Mr. Mendez received ineffective assistance of counsel when his lawyer allowed Officer West to testify that DSS “substantiated abuse” in Mr. Mendez’s case.
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[bookmark: _Toc416689354][bookmark: _Toc431798624][bookmark: _Toc112260178][bookmark: _Toc155706003][bookmark: _Toc172664687][bookmark: _Toc191459669]On 20 April 2023, a Wake County Grand Jury indicted Mr. Rigoberto Mateos Mendez for two counts of statutory sex offense with a child by an adult and one count of taking indecent liberties with a child. (R p 5).[footnoteRef:1] [1:  The Printed Record shall be referred to as “R.” The transcript of the trial shall be referred to as “T.”] 

The matter came on for trial on 9 April 2024 in Wake County Superior Court, the Honorable A. Graham Shirley presiding. (T p 1). The jury found Mr. Mendez guilty on all charges. (R p 72). Mr. Mendez was sentenced to 300-420 months for one count of statutory sex offense with a child by an adult, with 1109 days of jail credit; a consecutive 300-420 month sentence for the second count of statutory sex offense with a child by an adult; and a consecutive 16 to 29 months in prison for indecent liberties with a child. (R pp 75- 80). Mr. Mendez appealed. (R pp 84-85). 
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[bookmark: _Toc370813136]Mr. Mendez appeals from the final judgments pursuant to N.C. Gen. Stat. §§ 7A-27(b) and 15A-1444. 
Mr. Mendez has also filed a petition for writ of certiorari in the event this Court finds his trial lawyer tried but failed to properly appeal.
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E.B. [footnoteRef:2] moved to North Carolina with her mother and Mr. Mendez when she was six or seven years old. (T p 247). E.B. had a younger brother and three sisters. (T p 243). She never had a relationship with her biological father. (T p 243-44). Mr. Rigoberto Mendez was one of her mother’s boyfriends and the father of one of her sisters. (T pp 244, 249). Her mother and Mr. Mendez would fight a lot. (T pp 252, 263). E.B. claimed that Mr. Mendez was also physically abusive towards her brother but never towards her. (T p 251). [2:  Pursuant to Rule 42(b) and IDS policy, the minor shall be referred to by her initials, E.B. (R p 13).
] 

E.B.’s younger sister was born in 2014. (T p 253). Mr. Mendez worked during the day. E.B.’s mother worked at night. (T p 253). At trial, E.B. testified that after her sister was born, when she was about 9 years old, Mr. Mendez would give her a cell phone to watch YouTube in her mother’s room. (T p 254). She felt his hand on her breast area. (T p 254). She also testified that Mr. Mendez later touched her inside her vaginal area and put his penis into her “butthole” one time. (T pp 256-57, 260-61). E.B. testified that she didn’t tell anyone about the incidents for several years because she was scared of what Mr. Mendez would do to her mother. (T pp 250, 263). 

In 2018 or 2019, the family was driving back from a wedding when Mr. Mendez got into a physical altercation with E.B. and her mother. (T pp 265-66). Mr. Mendez was drunk. (T p 264). After the incident, Mr. Mendez and E.B.’s mother broke up and E.B.’s mother obtained a restraining order. (T p 266). Mr. Mendez and E.B.’s mother would exchange custody of E.B.’s younger sister at the police station. (T p 267). E.B. began to be concerned for her sister’s safety. (T p 268).
After her mother took out the restraining order, E.B. told her brother about what had happened. (T p 268). By this time, E.B. was 13 years old and many years had passed since the alleged incidents. (T p 360). Together, they texted an aunt on Instagram. (T pp 268-69). E.B.’s mother saw the messages on her phone because her son was still logged into his Instagram. (T p 314).  E.B.’s brother never testified at trial. 
E.B. claimed she told a teacher at her school about how bad Mr. Mendez was. (T p 290). However, the teacher never reported any incident and the teacher did not testify at trial. 
After E.B.’s mother took E.B. to the police station, Officer West was assigned to the case. (T p 463). He requested a child medical evaluation and made a referral to Child Protective Services. (T pp 463, 466).
E.B. spoke to Allison Voyer, a therapist specializing in trauma-focused cognitive behavioral therapy (TFCBT). (T pp 271, 417). E.B. did not talk to Voyeur about the alleged sexual abuse. (T pp 271, 431). Voyeur testified that E.B. was diagnosed with post-traumatic stress disorder and that the therapy focused on domestic violence. (T pp 421-29). Jennifer Farmer worked at the SAFEchild Advocacy Center conducting forensic interviews. (T pp 377-84). She interviewed with E.B. in March 2021. (T p 385). 
Alexandra Flynn, a nurse practitioner at the SAFEchild Advocacy Center, conducted a medical examination but there were no physical findings. (T p 366). She was unable to examine the genital area. (T p 366). E.B. also tested negative for sexually transmitted diseases and pregnancy.  (T pp 367-68).
At trial, E.B.’s mother testified that E.B. never gave her any details of what allegedly happened and the first time she learned of the details was during the trial. (T p 315).
Officer West was the State’s final witness at trial. (T p 474). He was part of a multidisciplinary team (MDT) set up to determine if charges should be brought against Mr. Mendez. (T p 470). On cross-examination, Officer West testified as follows: 
Q. 	You said that you contacted Wake County CPS; is that correct?

A. I did.

Q. 	To your knowledge, did CPS get involved in this case?

A.	Yes.

Q.	And you said that that is common, that is, about of the time CPS is involved in these types of cases?

A.	Yes, ma'am.

Q.	What do they do?

A.	So, CPS, as I stated before, anytime that there is a victim where the offender may be, like, in a parent, guardian, or caretaker relationship with the child, the victim, they will come out. Again, I do work with them closely, I've never done their job, so I can only tell you kind of what I have seen them do.

But I know that they'll do home visits with the family to ensure that the environment is safe for the child. I know that they'll do a -- their own background information through the Department of Social Services to see if there was any red flags or issues on their end that they can see in their databases as far as involving the family of the offender, the mother, the children, all that.

And then, essentially, they can refer them to other resources that they may deem the family would need in order to kind of, again, create that safe family home environment.

Q. 	In your experience, do they then write reports of their findings?

A.	They do.

Q.	Are those reports used in that meeting you have forgot the name of it -- where everyone meets

A.	The MDT.

Q.	The MDT?

A.	Yes, ma'am.

Q. 	Are those reports discussed at those meetings?

A.    	Yes, ma'am.

Q.	Are they sometimes used to help with the investigation?

A. 	Yes, ma’am.

Q. 	And to determine whether potentially to charge somebody, or not as part of that? 

A. 	Yes, ma'am.

Q. 	Okay. Was that done in this particular case?

A. Yes, ma'am.
B. 
Q.	And who was the CPS investigator in this 
particular case?
 
A. 	Her name is Amanda Wallace.

Q.	Do you know what she did as part of this case? Sorry.

A. 	So, she – do I know what she did specifically in this case?

Q.	Yes.

A.	I don’t. I don’t remember exactly what she did. I do know that she did have home visits with the family and that ultimately at the conclusion of her investigation, they substantiated abuse, because I got that letter in the mail.

(T pp 474-76). 
Officer West stated that Wallace no longer worked for the Wake County Department of Social Services and that she was charged with a felony. (T p 477). Wallace never testified at the trial. 
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For Issue I, where trial counsel fails to object to evidence, a challenge to that evidence is reviewable for plain error. N.C. R. App. P. Rule 10(a)(4). 
To show plain error: 
First, the defendant must show that a fundamental error occurred at trial.  Second, the defendant must show that the error had a “probable impact” on the outcome, meaning that absent the error, the jury probably would have returned a different verdict.  Finally, the defendant must show that the error is an exceptional case that warrants plain error review, typically by showing that the error seriously affects the fairness, integrity or public reputation of judicial proceedings.  

State v. Reber, 386 N.C. 153, 158 (2024) (cleaned up).
As to Issue II, claims of ineffective assistance of counsel are reviewed de novo. State v. Graham, 200 N.C. App. 204, 214 (2009). 
Under a de novo review, this Court considers the matter anew and freely substitutes its own judgment for that of the lower tribunal. State v. Biber, 365 N.C. 162, 168 (2011). 
[bookmark: _Toc195180022][bookmark: _Toc370813140][bookmark: _Toc325745844][bookmark: _Toc325962001][bookmark: _Toc325962026][bookmark: _Toc337451409][bookmark: _Toc341342986][bookmark: _Toc345317659][bookmark: _Toc347695028][bookmark: _Toc355609383][bookmark: _Toc368139838][bookmark: _Toc378594731][bookmark: _Toc408473851][bookmark: _Toc416689366][bookmark: _Toc431798633][bookmark: _Toc112260198][bookmark: _Toc155706017][bookmark: _Toc172664701][bookmark: _Toc191459681]ARGUMENTS
1. [bookmark: _Toc195180023]The trial court plainly erred in allowing Officer West to testify that the Department of Social Services “substantiated abuse” in Mr. Mendez’s case.

The trial court plainly erred in allowing Officer West to testify that the Department of Social Services “substantiated abuse” in Mr. Mendez’s case. Officer West’s testimony was admitted in error for two reasons. First, Officer West’s testimony was double hearsay. Second, the testimony was inadmissible because it unfairly bolstered E.B.’s credibility and resolved the factual issue of Mr. Mendez’s guilt for the jury. State v. Giddens, 199 N.C. App. 115, 119, writ allowed, 363 N.C. 659 (2009), and aff'd, 363 N.C. 826 (2010). Finally, the erroneous admission of the evidence irreparably prejudiced Mr. Mendez because this case turned solely on the credibility of E.B. who provided the only direct evidence against Mr. Mendez. A new trial should be ordered. Id. at 124.
[bookmark: _Toc195180024]A.	Testimony that DSS “substantiated abuse” was inadmissible double hearsay.

Testimony that DSS “substantiated abuse” in Mr. Mendez’s case was inadmissible double hearsay. “‘Hearsay’ is a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted.” N.C. Gen. Stat. § 8C-1, Rule 801(c) (emphasis added). Generally, “[h]earsay is not admissible except as provided by statute” or by the Rules. N.C. Gen. Stat. § 8C-1, Rule 802. Double hearsay or “[h]earsay included within hearsay is not excluded under the hearsay rule if each part of the combined statements conforms with an exception to the hearsay rule provided in these rules.” N.C. Gen. Stat. § 8C-1, Rule 805.
Officer West stated that he knew that DSS “substantiated abuse” in Mr. Mendez’s case because DSS sent him a letter with its findings. (T p 476). Those findings could only be made based on home visits and interviews with the family because there was no physical evidence in this case. Thus, the fact that DSS “substantiated abuse” was double hearsay.
[bookmark: _Toc195180025]B.	Testimony that DSS “substantiated abuse” constituted improper vouching for E.B.’s credibility.

Second, the testimony that DSS “substantiated abuse” constituted improper vouching for E.B.’s credibility. Giddens, 199 N.C. App. at 121. 
To “substantiate” means “[t]o establish the existence or truth of (a fact, etc.), esp. by competent evidence; to verify.” Black's Law Dictionary 1470 (8th ed. 2004). Thus, when Officer West informed the jury that the Department of Social Services had substantiated abuse in Mr. Mendez’s case, he informed the jury that DSS had independently verified the truth of abuse by Mr. Mendez in this case. As explained below, this testimony impermissibly vouched for E.B.’s credibility.
N.C. Gen. Stat. § 8C-1, Rule 701 allows a lay witness who is not testifying as an expert to testify as to opinions or inferences that are “(a) rationally based on the perception of the witness and (b) helpful to a clear understanding of his testimony or the determination of a fact in issue.” 
However, it is improper for a party to have a witness vouch for the credibility of another witness, State v. Robinson, 355 N.C. 320, 334 (2002), because the “jury is charged with drawing its own conclusions from the evidence … without being influenced by the conclusions of” a police officer or investigator. State v. White, 154 N.C. App. 598, 605 (2002). “The jury is the lie detector in the courtroom and is the only proper entity to perform the ultimate function of every trial—determination of the truth.” State v. Kim, 318 N.C. 614, 621 (1986) (emphasis supplied).  As a result, “in the absence of physical evidence to support a diagnosis of sexual abuse… testimony that sexual abuse has in fact occurred is not admissible because it is an impermissible opinion regarding the victim’s credibility.” State v. Dixon, 150 N.C. App. 46, 52 (2002) (cleaned up).  
A “trial court commits a fundamental error when it allows testimony which vouches for the complainant's credibility in a case where the verdict entirely depends upon the jurors’ comparative assessment of the complainant's and the defendant's credibility.” State v. Warden, 376 N.C. 503, 504 (2020); see also State v. Towe, 366 N.C. 56 (2012).
In State v. Giddens, the defendant was convicted of two counts of first-degree sex offense, one count of indecent liberties with a child, and one count of first-degree rape. 199 N.C. App. at 116. At trial “the only direct evidence against the defendant was the victim's testimony and corroborative testimony from other witnesses.” Id. at 120. No medical evidence was presented indicating sexual abuse occurred. Id. However, at trial, a child protective services investigator with the Buncombe County Department of Social Services (“DSS”) testified without objection that DSS had “substantiated” abuse in the defendant’s case. Id. at 118.
This Court, later affirmed by the North Carolina Supreme Court in a per curium opinion, found that the officer’s testimony constituted plain error requiring a new trial. 
[The Officer’s] testimony that DSS had “substantiated” Defendant as the perpetrator, and that the evidence she gathered caused DSS personnel to believe that the abuse alleged by the children did occur, amounted to a statement that a State agency had concluded Defendant was guilty. 

Id. at 121–22. This Court then found plain error because, without the officer’s testimony, the jury would have been left with only the children's testimony and the evidence corroborating their testimony. Id. at 123.
[bookmark: _Toc195180026]


C. 	Without the error, Mr. Mendez probably would have been found not guilty.

“Plain error occurs when, absent the testimony admitted in error, the jury would have been left with only the children’s testimony and the evidence corroborating their testimony, or where the central issue to be decided by the jury was the credibility of the victim.” Warden, 268 N.C. App. at 651 (cleaned up).  Thus, this Court has already held this type of error constitutes plain error.  Further, this is a fundamental error. Reber, 386 N.C. at 158.
In this case, as in Giddens and Warden, the only direct evidence against Mr. Mendez was E.B.’s testimony and testimony from other witnesses. No medical evidence was presented indicating sexual abuse occurred. Further, the extreme delay in reporting the incident raised serious questions about E.B.’s ability to recall accurately what, if anything occurred in this case. Further, in this case, as in Giddens and Warden, Officer West’s impermissible testimony that DSS “substantiated abuse” in Mr. Mendez’s case impermissibly vouched for E.B.’s credibility. 
Finally, Mr. Mendez recognizes the general rule that a defendant cannot complain about an error that is “invited” by the defendant on cross-examination. State v. Casey, 263 N.C. App. 510, 521 (2019); see also N.C. Gen. Stat. § 15A-1433(c). However, our Supreme Court has clarified that the invited error doctrine does not apply when a witness’s answer, on cross-examination, “exceeds the scope of the question or fails to answer the question.” State v. Wilkerson, 363 N.C. 382, 412 (2009). In this case, Mr. Mendez’s lawyer specifically asked Officer West “what [the DSS Investigator] did specifically in this case[.]” (T p 476). Officer West responded that he did not know “exactly” what she did but knew “they substantiated abuse” in the case. (T p 476). Mr. Mendez contends that this answer was outside the scope of the question by Mr. Mendez’s lawyer because it did not respond to the question of what they did, but instead answered a different question of what DSS concluded and therefore was not invited error.
Given the lack of physical evidence and absence of corroborative evidence from the period the crimes were alleged to have occurred, this case turned solely on the credibility of one witness. If the jury believed E.B., they would vote to convict. If the jury did not believe E.B., they would acquit. Indeed, during her closing arguments, the prosecutor recognized that only one witness ever really mattered: “The only question for you in this case is, do you believe [E.B.]?” (T p 497). In light of the whole record, Mr. Mendez would probably have been acquitted had Officer West not testified that DSS substantiated abuse in this case. 
[bookmark: _Toc195180027]

In the alternative, Mr. Mendez received ineffective assistance of counsel when his lawyer allowed Officer West to testify that DSS “substantiated abuse” in Mr. Mendez’s case.

Assuming arguendo this Court finds that Mr. Mendez’s lawyer intentionally elicited the testimony that DSS “substantiated abuse” in Mr. Mendez’s case and that the error constituted invited error, Mr. Mendez argues in the alternative that he received ineffective assistance of counsel when his lawyer elicited testimony during cross-examination that DSS “substantiated abuse” in Mr. Mendez’s case. 
The Sixth Amendment to the United States Constitution and Article I, Section 23 of the North Carolina Constitution guarantee criminal defendants the right to effective assistance of counsel at trial. Strickland v. Washington, 466 U.S. 668, 687 (1984); State v. Braswell, 312 N.C. 553, 561-62 (1985). 
To prevail on an ineffective assistance of counsel claim, a defendant must show that (1) counsel’s performance was deficient; and (2) the deficient performance prejudiced the defendant. Strickland, 466 U.S. at 687.
Under the first Strickland prong, the gauge for evaluating attorney performance is objective reasonableness under prevailing professional norms. Strickland, 466 U.S. at 688. The test is “whether counsel’s assistance was reasonable considering all the circumstances.” Id. at 689. While judicial review of counsel’s performance is deferential, State v. Gainey, 355 N.C. 73, 113 (2002), counsel’s representation is ultimately measured against a standard of objective reasonableness under the Sixth Amendment. See Roe v. Flores-Ortega, 528 U.S. 470, 479 (2000).
Mr. Mendez received deficient performance. There was no reasonable strategy in eliciting testimony that DSS “substantiated abuse” in Mr. Mendez’s case. As this Court’s cases show, in a child sex case where the only evidence is testimony from a child, this kind of evidence is highly prejudicial, resulting in the kind of miscarriage of justice that often characterizes plain error. See Giddens. To be sure, a lawyer may have a reasonable strategy in detailing what steps an agency did or did not take during the course of an investigation. However, there is no reasonable strategy in asking whether another state agency ultimately made an independent determination that your client committed a crime. 
Moreover, Mr. Mendez’s attorney could have attempted to mitigate the damage by objecting to the answer as unresponsive, moving to strike the testimony altogether, or requesting a curative instruction. In failing to take any of those actions, Mr. Mendez’s lawyer allowed the evidence to be admitted as substantive evidence that DSS found Mr. Mendez had abused E.B. See State v. Miller, 330 N.C. 56, 63 (1991). Eliciting highly prejudicial and impermissible vouching testimony against her client could not have been a reasonable strategy regardless of the reason. 
Under the second prong of Strickland, a defendant is entitled to a new trial where “there is a reasonable probability that, but for counsel’s errors, there would have been a different result in the proceedings.” Braswell, 312 N.C. at 563. “A reasonable probability is a probability sufficient to undermine confidence in the outcome.” Strickland, 466 U.S. at 694.
An ineffective assistance of counsel claim “will often be a better vehicle to raise” evidentiary errors because “the prejudice standard for ineffective assistance claims is lower” than that of “plain error.” Reber, 386 N.C. at 166. As a result, a “defendant might prevail on an ineffective assistance claim even when unable to prevail on plain error review.” Id; see also State v. Lane, 271 N.C. App. 307, 314 (2020) (stating that prejudice required to show ineffective assistance of counsel is “something less than that required under plain error.”). 
As explained in Issue I, this Court and our Supreme Court have routinely found “plain error” where similar testimony was admitted at trial. See e.g., Giddens, 363 N.C. at 826 (finding plain error in DSS officer’s testimony that DSS “substantiated” abuse). Thus, even assuming arguendo the error was not prejudicial enough to constitute plain error, the deficient performance could easily constitute prejudicial error under an ineffective assistance of counsel claim. An IAC claim only requires the defendant to prove a reasonable probability that at least “one juror” would have had a reasonable doubt that Mr. Mendez committed the crimes in this case. Buck v. Davis, 580 U.S. 100, 119-20 (2017); Cone v. Bell, 556 U.S. 449, 452 (2009); Wiggins v. Smith, 539 U.S. 510, 537 (2003).
The fact that Officer West’s testimony came out on cross-examination does not mean he cannot prevail on an ineffective assistance of counsel claim. In a similar case, this Court noted that “even if [prejudicial testimony] was invited error, Defendant's appellate counsel should have raised this matter as part of the IAC argument made during the first appeal.” Casey, 263 N.C. App. at 522. This is because the invited error doctrine does not apply to ineffective assistance of counsel claims. Turner v. Calderon, 970 F. Supp. 781, 805 (E.D. Cal. 1997), aff'd, 281 F.3d 851 (9th Cir. 2002).
This Court will decide a claim of ineffective assistance on direct appeal “when the cold record reveals that no further investigation is required, i.e., claims that may be developed and argued without such ancillary procedures as the appointment of investigators or an evidentiary hearing.” State v. Fair, 354 N.C. 131, 166 (2001). 
Nevertheless, if this Court concludes that the record presented is insufficient to determine whether Mr. Mendez received ineffective assistance, then Mr. Mendez asks that this Court dismiss his claim without prejudice so that he may pursue his ineffective assistance claim via a motion for appropriate relief in Superior Court. E.g., State v. Martin, 292 N.C. App. 505, 514–15 (2023).
[bookmark: _Toc195180029]CONCLUSION
For all the foregoing reasons and authorities, Mr. Mendez respectfully asks this Court to order a new trial. In the alternative, Mr. Mendez respectfully requests this Court vacate his convictions for statutory sex offense with a child.
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