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ISSUES PRESENTED

I.	Whether the trial court erred by refusing to instruct on N.C.P.I—Crim. 308.41 as an absolute defense?

II.	Whether the trial court abused its discretion by excluding Mr. Zarka’s testimony that he grabbed Mr. Garrity’s bag because he believed he had a right to detain him?

[bookmark: _Hlk216099567][bookmark: _Hlk213666200]III.	Whether the trial court abused its discretion under rules 607 and 403 by allowing Detective Heflin to testify to Anyhia Rodgers’ out of court statement about Mr. Zarka?















STATEMENT OF THE CASE

On 15 May 2023, the Wake County Grand Jury indicted Mr. Zarka for second-degree murder. (R p. 11) The matter came on for hearing at the 9 December 2024 Criminal Session of Wake County Superior Court, the Honorable Keith Gregory presiding. On 18 December 2024, the jury found Mr. Zarka guilty of voluntary manslaughter. (R p. 181) The trial court sentenced Mr. Zarka to 64 to 89 months imprisonment. (R pp. 185-186) Mr. Zarka entered oral notice of appeal. (R p. 187)
STATEMENT OF THE GROUNDS FOR APPELLATE REVIEW

[bookmark: _Hlk217293184]Mr. Zarka appeals from the final judgment of Wake County Superior Court pursuant to N.C.G.S. §§ 7A-27 and 15A-1444.
STATEMENT OF THE FACTS

The Altercation
In April 2023, Taiseer Zarka owned a convenience store called Taz’s Supermarket. Mr. Zarka was also suffering from bladder and prostate cancer. (T pp. 1014-1016) On 6 April 2023, Mr. Zarka went to his chemotherapy appointment then went to work at the store around 1:00 p.m. (T pp. 1014-1016; 1047) Mr. Garrity entered the store around 3:30 p.m. in a blue and white striped shirt. (T pp. 807, 1037) While Mr. Zarka was assisting customers at the counter, he noticed Mr. Garrity on the surveillance system. (T pp. 1054-1057) Mr. Zarka testified Mr. Garrity was attempting to steal. Mr. Garrity was holding a drink in his hand and opening his bag. (T pp. 1053-1055; 1122-1124) Mr. Zarka instructed his employee, Nathan Cowles, to look at the security camera to see if Mr. Garrity was trying to steal the drink. (T pp. 541, 1057, 1124). Mr. Cowles told Mr. Zarka that Mr. Garrity put a drink in his bag. (T pp. 541, 1057) Mr. Zarka walked from behind the counter to confront Mr. Garrity. (T p. 1058; State’s exhibit 132, Channel 3, 8:25-8:29)
	As Mr. Garrity walked toward the front of the store, Mr. Zarka approached him while holding a pocketknife “to talk to him and see what he stole.” (T pp. 1058, 1066-1067) The pocketknife was not opened. (T p. 1073, State’s Exhibit 132, Channel 3, 8:25-8:29) Mr. Zarka asked Mr. Garrity to open his bag and he put his hand on Mr. Garrity’s bag. (T pp. 1068, 1075) Mr. Garrity pulled back and did not let Mr. Zarka take the bag. (T pp. 1069, 1075) Mr. Garrity was 27 years old and 180 pounds while Mr. Zarka was 61 years old and 170 to 175 lbs. (T pp. 622, 1014-1015) Mr. Garrity squeezed Mr. Zarka’s hand and tried to take Mr. Zarka’s hand off his bag. (T pp. 1076-1078) Mr. Zarka opened his knife because Mr. Garrity started getting “aggressive” and he raised it in the air to show Mr. Garrity he was “protected.” (T pp. 1069, 1077; State’s Exhibit 132, Channel 3, 8:29-8:34) Mr. Garrity tripped over some boxes on the floor and continued to pull away from Mr. Zarka. (T p. 1070) Mr. Garrity was pulling Mr. Zarka and twisting his arm. (T p. 1078) Mr. Zarka asked Mr. Garrity if there was anything in his bag and Mr. Garrity responded, “if I open up my bag, I’ll stick my pistol up your ass.” (T p. 1079) Mr. Zarka testified, “I was showing him that I still got my knife, don’t be threatening me.” (T p. 1079; State’s Exhibit 132, 8:29-8:58) Mr. Cowles did not hear any threats. (T pp. 546, 588. However, he was about 13 to 17 feet away from them and he told Detective Jordan that he does not hear very well. (T pp. 546, 594)
	During the altercation, Mr. Zarka looked at Mr. Cowles and told him to call the police. (T pp. 1080, 1086-1087). Mr. Cowles testified Mr. Zarka did not tell him to call the police, however the store surveillance showed Mr. Zarka looking at Mr. Cowles and shouting. (T p. 546; State’s Exhibit 132, Channel 3, 9:05-9:08) Mr. Cowles picked up the cordless phone near the register and walked toward the altercation with the phone in his hand. (State’s Exhibit 132, Channel 1, 9:06-9:26; T pp. 839, 1086) 
Mr. Cowles attempted to separate Mr. Zarka and Mr. Garrity. Mr. Zarka was telling Mr. Garrity to open the bag and Mr. Cowles told Mr. Garrity to give Mr. Zarka the bag. (T p. 547) While Mr. Cowles attempted to stop the fight, Mr. Zarka and Mr. Garrity continued to struggle over the bag. (State’s Exhibit 132, Channel 3, 9:27-10:05) Mr. Zarka testified he was trying to cut the handle on the bag, and he tried to keep the knife away from Mr. Garrity because he did not want to hurt him. (T pp. 1098-1099) 
	Mr. Zarka, Mr. Garrity, and Mr. Cowles were fighting over the bag when Mr. Garrity pushed Mr. Zarka. (State’s Exhibit 132, Channel 3, 9:57-10:03) Mr. Garrity and Mr. Zarka separated from Mr. Cowles. Mr. Garrity fell back with his hand on Mr. Zarka and pushed Mr. Zarka. (T p. 1101; State’s Exhibit 132, Channel 3, 10:02-10:04) Mr.  Zarka pulled the bag away and stepped back. Mr. Garrity ran toward Mr. Zarka and tried to hit him in the face. (T p. 1103; State’s Exhibit 132, Channel 3, 10:04-10:05) Mr. Garrity hit Mr. Zarka in the head and in response, Mr. Zarka swung his knife at Mr. Garrity twice. (T p. 1105; State’s Exhibit 132, Channel 3, 10:04-10:06) Mr. Garrity grabbed his side and backed away from Mr. Zarka. Mr. Zarka followed Mr. Garrity and he kicked at Mr. Zarka. Mr. Garrity fell and when he got back up, he put his hands up “like he [was] going to attack.” (T p. 1108; State’s exhibit 132, Channel 3, 10:06-10:15) Mr. Garrity turned and left the store where he collapsed in the street. (State’s Exhibit 132, Channel 3, 10:14-10:16; T pp. 600, 611) Mr. Zarka remained inside his store and mopped the floor because he did not want anyone to step in blood. (T p. 1111) Meanwhile, outside the store, a bystander tried to stop Mr. Garrity’s bleeding until EMS arrived. (T pp. 527-532) 
[bookmark: _Hlk206683658]	Mr. Zarka testified he did not intend to kill or seriously injury Mr. Garrity. Mr. Zarka further testified, “when I stuck my knife out, I just wanted him to get away from me…I’m 61, I can’t wrestle a 28-year-old young man who’s attacking me left and right and chucking me left and right.” (T p. 1114) Mr. Zarka also testified he was afraid, and that chemotherapy makes you feel weak. (T p. 1115)
	Mr. Garrity was treated at the hospital but ultimately died as a result of “multiple sharp force injury.” (T pp. 622-623; 640) Mr. Garrity had three stab wounds: one stab wound on the left chest wall; another stab wound on the left chest near the armpit; and a third stab wound on the right side of his abdomen. (T pp. 626-627) The stab wound to the left wall went through the rib cage and “injured the heart.” (T pp. 628, 630) The stab wound to the heart caused significant and rapid blood loss. (T p. 631) The medical examiner testified the other two stab wounds also caused significant blood loss. (T pp. 631-633; 647) Fentanyl and cocaine were found in Mr. Garrity’s system but that did not affect the cause of death. (T pp. 648-649) The police did not find any weapons in Mr. Garrity’s bag or on his person. (T p. 610) However, police did find a cold blue Gatorade in his bag and the straps on the bag were cut. (T pp. 561, 610)
Anyhia Rodgers, a witness for the State, was at Taz’s store on 6 April 2023 where she was recording a video with her friends. Parts of the altercation and the aftermath were recorded on Ms. Rodgers’ cell phone. (T pp. 566-567) The video was admitted as State’s Exhibit 1 and published to the jury. (T pp. 570-572) When Ms. Rodgers took the stand, the State asked, “You don’t really want to be here, do you?” Ms. Rodgers responded, “No.” (T p. 566) 
Ms. Rodgers testified she remembered recording the altercation, but she did not “remember everything that went down[.]” (T p. 568) Ms. Rodgers testified she did not remember when the State asked her, “do you recall telling the police that the defendant walked over to the victim and, quote ‘jammed him up’?” (T p. 569) The State asked Ms. Rodgers, “do you remember saying that you seen the defendant and that he fights a lot of people and that he had cut one of your bags earlier?” Defense counsel’s objection was overruled and Ms. Rodgers responded, “I don’t remember.” (T p. 569)
The Investigation
Mr. Zarka went to the police department and was interviewed by Detective Eric Heflin. (T pp. 768-771) This interview was admitted into evidence as State’s Exhibit 131 and published for the jury. (T pp. 773, 814-817) Detective Heflin testified Mr. Zarka was not “battered and bloodied” and he did not recall seeing anything on his face. (T p. 772; State’s Exhibit 118) Mr. Zarka had cuts on his hand. (T p. 1112)
	Detective Heflin testified about finding the witnesses who were in the store. Detective Heflin spoke to Anyhia Rodgers. The State asked, “did she make any statements about defendant and how well he gets along with a lot of people?” Defense counsel objected and the jury was sent out. Defense counsel argued the State previously asked Ms. Rodgers “did she remember stating that Zarka fights a lot of people[,]and he cut some of her bags open before on a previous occasion. That was objected to. She did not say she had said that.” Defense counsel further argued “the only thing [the statement] could possibly be used for is impeachment” but asked “that this witness not be asked nor volunteer the statement that Ms. Rodgers denied making….” (T p. 782)
	The trial court stated it had previously determined Ms. Rodgers was a hostile witness. (T p. 783) The State argued Ms. Rodger’s statement could be used for impeachment and that the statement was relevant to the self-defense claim. The State further argued it goes toward whether Mr. Zarka’s behavior was reasonable for a shopkeeper. (T p. 784) The trial court determined the State could have Detective Heflin testify to what Ms. Rodgers said for impeachment. (T p. 786)
	Defense counsel further argued the statement should not be admitted based on rule 403 because Ms. Rodger’s statement made a characterization about Mr. Zarka and would “clearly prejudice this jury”. (T pp. 787-788) Defense counsel reiterated he was objecting based on relevance, prejudice, and “reasons previously stated.” (T p. 788)
	The trial court explained that when Ms. Rodgers was subject to direct examination, she attempted to say she didn’t remember what occurred and when questioned she “was avoiding saying she knew anything about what occurred.” The trial court determined she was hostile witness. Ms. Rodgers didn’t testify to the statement at issue. She gave the statement to detective Heflin. “The Court sees it as conflicting with the testimony she gave.” (T pp. 789-790) The trial court determined the statement was relevant under rule 401 and it would not lead to unfair prejudice under rule 403. It also would not confuse or mislead the jury. The probative value is not substantially outweighed by the prejudicial effect. (T pp. 790-791)
	The State further argued that the statement could come in under rule 607 and said a limiting instruction could be given. (T p. 792-793) The State further argued the statement was relevant because it “goes to the matter in this case, which is self-defense and the defendant’s state of mind and why he was wielding a knife.” (T p. 793-794)
	The trial court said it would provide a limiting instruction. (T p. 795) Defense counsel argued the instruction would be “insufficient to cure the problem.” (T p. 795) Defense counsel objected again. (T p. 796) The trial court overruled the objection, and stated it was incorporating the State’s argument. (T p. 797)
	The jury returned and Detective Heflin testified, “[s]he did make a statement that he fights a lot of people.” Detective Heflin also testified, “[s]he said that he has cut one of her bags before on a previous occasion.” (T p. 799) The trial court did not give a limiting instruction after Detective Heflin testified to the statement. The trial court gave limiting instruction on prior statements during the final jury charge. (T p. 1276; R p. 142)


Defense Evidence
	In addition to testifying in his own defense, Mr. Zarka presented several character witnesses who testified he was trustworthy, non-violent, and respectful. (T pp. 943, 984, 1004) Officer Daniel Rosa testified Mr. Zarka was an “outstanding citizen” and had been helpful to law enforcement. (T pp. 961-962) Officer Rosa responded to Mr. Zarka’s store for several incidents including trespasses and larcenies. (T p. 960) On cross-examination, Officer Rosa testified that Mr. Zarka was sometimes “overly protective” of his store, and he was aware that Mr. Zarka previously used a knife. (T p. 963) On redirect examination, Officer Rosa testified that in his experience with Mr. Zarka being “overly protective” Mr. Zarka was not “out of line.” (T p. 964)
	Outside the presence of the jury, defense counsel announced that he intended to ask Mr. Zarka about what he believes he has the right to do as a shopkeeper interacting with suspected shoplifters. The State said it would object because that testimony calls for a legal conclusion. (T pp. 1037-1038) The trial court announced it would sustain the State’s objection. (T p. 1039) Defense counsel proceeded to make the following offer of proof outside the presence of the jury:
Q. Mr. Zarka, in running the store at 207 South
Wilmington Street, and the other stores that you've run in
Raleigh, have you had occasion where you had to interact
with people who were either concealing merchandise on your
premises or outright just taking it?
A. Yes, sir, hundreds of times.
Q. Okay. And what is your understanding of what the
law allows a merchant such as yourself to do in response to
having reasonable grounds to believe that somebody is
concealing merchandise on your store?
A. To my understanding, that I have the legal right
to detain the suspect or the person to retrieve the
merchandise.
Q. Okay. And, well, first, would that be to
determine whether or not they --
A. Whether or not he's stealing or stole anything
and if he returns it or till the police come.
Q. Okay.

(T pp. 1040-1041)

	During Mr. Zarka’s testimony in front of the jury, defense counsel asked Mr. Zarka why he put his hand on Mr. Garrity’s bag. Mr. Zarka responded, “[b]ecause to my understanding, I have the right to detain–.” The State objected and the objection was sustained by the trial court. (T p. 1068)
Charge Conference and Jury Instructions
	Prior to the charge conference, defense counsel submitted a request for the trial court to give pattern instruction 308.41. (T pp. 1182, 1197) During the charge conference defense counsel reviewed the instructions provided by the court and specifically asked the court to add the final mandate for N.C.P.I.—Crim. 308.41 to the substantive offenses. (T pp. 1190-1193, 1197). The State argued 308.41 should not be included in the final mandate because it’s not a stand-alone defense. (T p. 1194) The State further argued Mr. Zarka did not testify he was trying to detain Mr. Garrity and that the “detention [was] not the basis for the taking of the life here.” (T p. 1195)
	Defense counsel argued the requested instruction was supported by the law. (T p. 1196) The trial court denied defense counsel’s request and noted his objection for the record. (T p. 1197) The trial court ultimately instructed on second-degree murder, voluntary manslaughter, and self-defense using N.C.P.I.—Crim. 206.30. (T pp. 1171-1172, 1278-1290) The trial court’s instructions also incorporated N.C.P.I.—Crim. 308.41 as part of the aggressor instruction in the following way:
In determining if the defendant was the aggressor in provoking the fight, you may consider, among other facts and circumstances, if the defendant lawfully acted to detain Mark Garrity. If the defendant lawfully acted to detain the victim, the defendant’s actions are excused, and the defendant is not guilty. The State has the burden of proving from the evidence beyond a reasonable doubt that the defendant did not lawfully act to detain the victim. 

The defendant lawfully acted to detain the victim if the defendant had probable cause to believe that the victim had committed in the defendant’s presence a crime involving theft. The defendant’s actions -- the defendant’s action to detain the victim must have been reasonable considering the offenses involved and the circumstances of the detention.

The law does not permit an officer to employ deadly force to arrest a misdemeanant unless he presents an imminent threat to others or is effecting an escape by use of deadly weapon -- of a deadly weapon. A private citizen is not allowed to employ deadly force to detain a fleeing misdemeanant in circumstances under which an officer of the law could not employ similar force to effect such an arrest.

The detention may not have lasted longer than the time required to determine that no offense had been committed or surrender the victim to a law enforcement officer, and the defendant must have immediately notified a law enforcement
officer.

Although you are satisfied beyond a reasonable doubt that the defendant committed second-degree murder, you may return a verdict of guilty only if the State has satisfied you beyond a reasonable doubt that the defendant did not lawfully act to detain the victim; that is, that the defendant did not have probable cause to believe that the victim had committed in the defendant's presence a crime involving theft; or that the defendant acted unreasonably—unreasonably[sic] considering the offense involved and the circumstances of the detention; or that the detention lasted longer than the time required to determine that no offense had been committed or surrender the victim to a law enforcement officer; or that the defendant failed to immediately notify a law enforcement officer.

If you do not so find or have a reasonable doubt, then the defendant would be excused, and it would be your duty to return a verdict of not guilty.

(T pp. 1281-1282)

	The trial court did not instruct on N.C.P.I.—Crim. 308.41 as a standalone defense. (T pp. 1287-1290)
STANDARDS OF REVIEW

Issue I is subject to de novo review. See State v. Osorio, 196 N.C. App. 458, 466 (2009). Under de novo review, this Court considers the matter anew and freely substitutes its own judgment for that of the trial court. State v. Williams, 362 N.C. 628, 632-33 (2008).
	Issue II and III are reviewed for an abuse of discretion. State v. Thomas, 281 N.C. App. 159, 177 (2021); State v. Banks, 210 N.C. App. 30, 37-38 (2011). An “[a]buse of discretion occurs where the court’s ruling is manifestly unsupported by reason or is so arbitrary it could not have been the result of a reasoned decision.” Banks, 210 N.C. App. at 38 (internal quotations and citation omitted).
ARGUMENT

I.	The trial court erred by refusing to instruct on N.C.P.I.—Crim. 308.41 as an absolute defense.

	The trial court erred by refusing to instruct on detention of an offender as a complete defense to second-degree murder and voluntary manslaughter. The evidence showed Mr. Zarka had probable cause to believe Mr. Garrity was stealing because the store’s surveillance showed him putting a drink in his bag. Mr. Zarka was trying to detain Mr. Garrity, and the manner of detention was reasonable. Because the jury instruction was supported by the evidence, the jury should’ve been allowed to consider the reasonableness of Mr. Zarka’s actions as a complete defense. Mr. Zarka was prejudiced by the trial court’s error. This Court should reverse and remand for a new trial. 
A. This issue is preserved for appellate review.
	A request for a specific pattern instruction is sufficient to comply with N.C. R. App. P. 10 and properly preserve an issue for appellate review. See State v. Pakulski, 319 N.C. 562, 574-575 (1987); see also State v. Rowe, 231 N.C. App. 462, 469-470 (2013).
	Prior to the charge conference, defense counsel submitted a request for the trial court to give pattern instruction 308.41. (T pp. 1182, 1197) Defense counsel’s request included the final mandate for N.C.P.I.—Crim. 308.41. (T p. 1197) During the charge conference, defense counsel reviewed the instructions provided by the trial court and specifically asked to the court to add the final mandate for 308.41 to the final mandate for the substantive offenses. (T pp. 1190-1193) The trial court denied defense counsel’s request and noted defense counsel’s objection for the record. Therefore, this issue is properly preserved for appellate review.
B. The trial court erred by refusing to instruct on N.C.P.I.—Crim. 308.41 as an absolute defense.
It is the trial court’s duty to “instruct the jury on all substantial features of a case raised by the evidence.” State v. Fletcher, 370 N.C. 313, 325 (2017) (internal quotations and citation omitted). “A trial court must give a requested instruction if it is a correct statement of the law and is supported by the evidence.” State v. Fraizer, 248 N.C. App. 252, 257 (2016) (internal quotations and citation omitted). In determining whether an instruction requested by a defendant is supported by evidence, “the evidence must be interpreted in the light most favorable to him.” State v. Ataei-Kachuei, 68 N.C. App. 209, 212 (1984).  
[bookmark: _Hlk212817467][bookmark: _Hlk213159573]N.C.P.I.—Crim. 308.41 is based on N.C.G.S. § 15A-404 which provides private persons with the means to detain another person under certain circumstances. Specifically, N.C.G.S. § 15A-404(b) states:
A private person may detain another person when he has probable cause to believe that the person detained has committed in his presence:
(1) A felony,
(2) A breach of the peace,
(3) A crime involving physical injury to another person, or
(4) A crime involving theft or destruction of property.
The detention must also be done in a reasonable manner. N.C.G.S. § 15A-404(c). Therefore, a defendant is entitled to pattern instruction 308.41 if there is evidence that: “(1) [the] defendant  had probable cause to believe that one or more of the crimes [listed in N.C.G.S. § 15A-404(b)] had been committed; (2) [the] defendant was trying to ‘detain’ the offender until the police arrived; and (3) the manner of detention was reasonable under the circumstances.” State v. Ataei-Kachuei, 68 N.C. App. 209, 213 (1984).
[bookmark: _Hlk213250407]	In Ataei-Kachuei, this Court addressed whether the defendant was entitled to an instruction on detention of an offender pursuant to N.C.G.S. § 15A-404(b). The defendant owned an ice cream company and Mr. Becker worked as a salesman for the company. Id. at 210. As Mr. Becker handed the defendant his paperwork for the day, he suddenly punched the defendant and took money from his hand. Id. at 211. Mr. Becker ran out of the building. The defendant grabbed his pistol and chased Mr. Becker. As the defendant chased Mr. Becker, he yelled “stop him, catch him….” Mr. Becker ran through the parking lot and got into his car. The defendant’s wife attempted to stop Mr. Becker by standing in front of the car but Mr. Becker hit her with the car. When the defendant reached the parking lot, he stood in front of Mr. Becker’s car. As the car moved, the defendant stepped to the driver’s side and fired one shot. As Mr. Becker continued to drive, the defendant fired two more shots—one of which killed Mr. Becker. Id.
	This Court determined there was evidence that the defendant had probable cause to believe Mr. Becker committed two felonies in his presence. Id. at 213. Although the defendant did not testify that he was trying to detain Mr. Becker until the police arrived, there was evidence to that effect. This Court explained that the following actions demonstrated an attempt to detain: (1) the defendant yelled “‘stop him, catch him’”; and (2) the defendant stood in front of Mr. Becker’s car purporting to prevent him from leaving rather than immediately firing. Id. Additionally, this Court noted a jury could find the defendant was trying to “scare [Mr.] Becker into not leaving the area” because he fired two shots into the air. Id. Finally, this Court concluded a jury could’ve found the defendant acted reasonably in attempting to detain Mr. Becker given the circumstances. Because the question of whether the defendant acted reasonably was a jury question, the trial court prejudicially erred by refusing to give the instruction on detention of an offender. Id. at 214.
1. Mr. Zarka had probable cause to believe Mr. Garrity was committing a crime involving theft in his presence.
“[P]robable cause requires only a probability or substantial chance of criminal activity, not an actual showing of such activity.”  Illinois v. Gates, 462 U.S. 213, 244 n.13 (1983).  “Probable cause for an arrest has been defined to be a reasonable ground of suspicion, supported by circumstances strong in themselves to warrant a cautious man in believing the accused to be guilty.”  State v. Streeter, 283 N.C. 203, 207 (1973) (citation omitted).  The totality of the circumstances is considered in the probable-cause determination.  Gates, 462 U.S. at 238. “A probability of illegal activity, rather than a prima facie showing of illegal activity or proof of guilt is sufficient.” State v. Biber, 365 N.C. 162, 169 (2011) (citation omitted).
As demonstrated by Ataei-Kachuei, witnessing a crime is sufficient evidence of probable cause. Ataei-Kachuei, 68 N.C. App. at 213; see also State v. Thompson, 281 N.C. App. 291, 299-300 (2022) (explaining defendant’s refusal to provide his driver’s license to officers pursuant to N.C.G.S. § 20-29 constituted a misdemeanor and provided probable cause for arrest). This Court has also held that an officer who receives information from others that a crime has been committed is sufficient to provide probable cause. See State v. Hart, 64 N.C. App. 699, 702 (1983). 
Similar to Ataei-Kachuei, there was evidence that Mr. Zarka had probable cause to believe Mr. Garrity committed a theft offense in his presence. As Mr. Zarka watched Mr. Garrity on the surveillance system in his store, he saw Mr. Garrity holding a drink in his hand an opening his bag. Mr. Zarka testified Mr. Garrity opened his bag and looked at the camera “with that face like I’m busted.” (T p. 1123) Mr. Zarka asked Mr. Cowles to look at the camera and see if Mr. Garrity was stealing. Mr. Cowles told Mr. Zarka that Mr. Garrity put a drink in his bag. (T pp. 541, 1057) Based on the facts within Mr. Zarka’s knowledge and the totality of the circumstances, Mr. Zarka had probable cause to believe Mr. Garrity was committing a theft offense in his presence.
2. Mr. Zarka was trying to detain Mr. Garrity until the police arrived.
As in Ataei-Kachuei, Mr. Zarka did not testify that he was trying to detain Mr. Garrity but there was other evidence in the record to that effect. Similar to Ataei-Kachuei, Mr. Zarka armed himself with a pocketknife and went to confront Mr. Garrity to see what he stole. (T pp. 1058, 1066-1067) As Mr. Garrity walked toward the front of the store, Mr. Zarka cut him off and asked him to open his bag. Mr. Zarka also put his hand on Mr. Garrity’s bag. (T pp. 1068, 1075; State’s Exhibit 132, Channel 3, 8:25-8:29). Within about forty seconds of confronting Mr. Garrity, Mr. Zarka told Mr. Cowles to call the police. (T pp. 546, 1080, 1086-1087; State’s Exhibit 132, Channel 3, 9:05-9:08)  
3. The manner of detention was reasonable.
Under, N.C.G.S. § 15A-404(c), a person attempting to detain a citizen who has committed a misdemeanor offense is only permitted to use deadly force in the same circumstances where a law enforcement officer would be permitted to use deadly force. See State v. Wall, 304 N.C. 609, 616 (1982). Thus, deadly force would be permitted when “it is or appears to be reasonably necessary…[t]o defend himself or a third person from what he reasonably believes to be the use or imminent use of deadly physical force[.]” N.C.G.S. § 15A-401(d)(2)(a); see also Wall, 304 N.C. at 616. 
In the present case, there was evidence that Mr. Zarka’s actions were reasonable given the circumstances. Similar to Ataei-Kachuei, Mr. Zarka did not initially use deadly force to detain Mr. Garrity. Mr. Zarka approached Mr. Garrity with his closed pocketknife in hand and stopped him as he walked toward the front of the store. Like Ataei-Kachuei, Mr. Zarka warned Mr. Garrity with his weapon by raising it in the air after Mr. Garrity started getting “aggressive” and squeezing Mr. Zarka’s hand. (T pp. 1068, 1076-1078). Mr. Zarka again warned Mr. Garrity by raising his knife after Mr. Garrity threatened to “stick a pistol up [Mr. Zarka’s] ass.” (T p. 1079) Mr. Zarka also testified he did not want to hurt Mr. Garrity. (T pp. 1098-1099) Similar to Ataei-Kachuei, Mr. Zarka did not use deadly force against Mr. Garrity until Mr. Garrity continued to come at him.
Moreover, the evidence showed Mr. Zarka reasonably believed the use of deadly physical force was imminent. At the time Mr. Zarka used deadly force, Mr. Garrity had already threatened Mr. Zarka with deadly force when he told Mr. Zarka he would “stick a pistol up [his] ass.” After Mr. Zarka pulled Mr. Garrity’s bag away and stepped back, Mr. Garrity ran towards Mr. Zarka and hit him in the head. Then Mr. Zarka swung his knife at Mr. Garrity twice. (T pp. 1103-1105; State’s Exhibit 132, Channel 3, 10:04-10:06) Mr. Zarka was a 61-year-old man who had been weakened by chemotherapy. (T pp. 1114-1115) Mr. Garrity was 27 years old and outweighed Mr. Zarka. This Court has already recognized that hands and feet can constitute deadly weapons. See State v. Harris, 189 N.C. App. 49, 59-60 (2008). 
Therefore, there was evidence that Mr. Zarka acted reasonably under the circumstances.
C. Mr. Zarka was prejudiced by the trial court’s error. 
In order to show prejudice, a defendant must demonstrate that “there is a reasonable possibility that, had the error in question not been committed, a different result would have been reached at the trial out of which the appeal arises.” N.C.G.S. § 15A-1443(a). “[T]here can be a reasonable possibility of some event occurring even if it is not the most likely outcome.” State v. Reber, 386 N.C. 153, 159 (2024). 
When a jury instruction is supported by the evidence, the failure to give the instruction amounts to prejudicial error. See State v. Spaulding, 298 N.C. 149, 157 (1979) (holding the trial court committed prejudicial error by refusing to instruct on self-defense when it was supported by the evidence and the reasonableness of defendant’s belief was a jury question); see also Ataei-Kachuei, 68 N.C. App. at 214 (holding failure to instruct on detention of an offender was prejudicial error where the instruction was supported by the evidence and was a question for the jury to resolve).
Like Ataei-Kachuei, Mr. Zarka was prejudiced by the trial court’s failure to instruct on detention of an offender as a complete defense to second-degree murder and voluntary manslaughter. As previously explained, there was evidence to support the instruction, therefore, the jury should’ve been allowed to consider the reasonableness of Mr. Zarka’s actions. Because there was evidence to support the instruction, there is a reasonable possibility that at least one juror would have believed Mr. Zarka acted reasonably in attempting to detain Mr. Garrity. Therefore, Mr. Zarka was prejudiced by the trial court’s error. This Court should reverse and remand for a new trial.

[bookmark: _Hlk216445315]II.	The trial court abused its discretion by excluding Mr. Zarka’s testimony that he grabbed Mr. Garrity’s bag because he believed he had a right to detain him.

	The trial court erroneously excluded Mr. Zarka’s testimony that he grabbed Mr. Garrity’s bag because he believed he had a right to detain him. Mr. Zarka’s testimony did not offer a legal conclusion, and it was not objectionable simply because it embraced an issue to be determined by the trier of fact. Mr. Zarka’s testimony was based on his experience as a store owner and explained both his actions and his state of mind. This testimony was crucial to Mr. Zarka’s defense. Mr. Zarka was prejudiced by the trial court’s error. This Court should reverse and remand for a new trial.
A. Preservation

This issue is properly preserved for appellate review because Mr. Zarka made an offer of proof outside the presence of the jury. The State explained it would object because the testimony called for a legal conclusion. The trial court agreed and stated it would sustain the State’s objection. (T pp. 1037-1041) When defense counsel attempted to elicit Mr. Zarka’s testimony before the jury, the State objected, and the trial court excluded the testimony. (T p. 1068) The context of the trial court’s ruling was apparent based on the previous offer of proof. The “essential content or substance” of Mr. Zarka’s excluded testimony is also in the record. See State v. Jacobs, 363 N.C. 815, 818 (2010) (internal quotations and citation omitted). Therefore, the issue is properly preserved for appellate review. See id.
B. The trial court abused its discretion by excluding testimony that was crucial to Mr. Zarka’s defense.
A trial court’s ruling on the admissibility of lay witness testimony is reviewed for an abuse of discretion. See State v. Thomas, 281 N.C. App. 159, 177 (2021). “A trial court…abuses its discretion when it makes an error of law.” In re Custodial Law Enf’t Recording Sought by Greensboro, 383 N.C. 261, 268 (2022) (citation omitted).
A lay witness is permitted to testify to opinions or inferences that are “rationally based on the perception of the witness and helpful to a clear understanding of his testimony or the determination of a fact in issue.” N.C.G.S. § 8C-1, Rule 701. Rule 701 allows a lay witness to offer an opinion or conclusion about an issue if it is based on their personal experience or training. See State v. Hargrove, 198 N.C. App. 579, 582-584 (2009) (holding police officers were allowed to offer lay testimony that packaging of drugs and cash indicated drug sales); see also State v. Smith, 357 N.C. 604, 610-611 (2003) (nurse permitted to offer lay opinion about the effects of valium). “Testimony in the form of an opinion or inference is not objectionable because it embraces an ultimate issue to be determined by the trier of fact.” N.C.G.S. § 8C-1, Rule 704. (emphasis added). “[W]hile opinion testimony may embrace an ultimate issue, the opinion may not be phrased using a legal term of art carrying a specific legal meaning not readily apparent to the witness.” State v. Elkins, 210 N.C. App. 110, 124 (2011) (internal quotations and citations omitted).
In State v. Anthony, 354 N.C. 372, 408 (2001), our Supreme Court held the trial court did not err by allowing a police officer to testify that he “formed an opinion that [he] had the authority to arrest [the defendant.]” The Court explained the officer was asked questions that called on his knowledge and training. The officer did not provide an impermissible interpretation of the law but instead explained his actions. Id. at 408.
In the present case, Mr. Zarka attempted to testify that he grabbed Mr. Garrity’s bag because he believed he was permitted to detain potential shoplifters as the owner of a store. (T pp. 1040-1041, 1068) Similar to Anthony, this opinion was based on Mr. Zarka’s experience as a store owner who dealt with customers who concealed merchandise or stole on numerous occasions. As in Anthony, Mr. Zarka’s testimony did not offer a legal conclusion or an impermissible interpretation of the law, rather, Mr. Zarka’s testimony explained his actions and state of mind. Mr. Zarka’s testimony would’ve been helpful to the jury’s evaluation of whether Mr. Zarka was trying to detain Mr. Garrity or whether he was the aggressor in the situation.
The trial court made an error of law when it excluded Mr. Zarka’s testimony simply because it embraced an issue to be determined by the trier of fact. Thus, the trial court abused its discretion by excluding the evidence.
C. Mr. Zarka was prejudiced by the trial court’s abuse of discretion.
In order to show prejudice, a defendant must demonstrate that “there is a reasonable possibility that, had the error in question not been committed, a different result would have been reached at the trial out of which the appeal arises.” N.C.G.S. § 15A-1443(a).
In State v. Webster, 324 N.C. 385 (1989) the defendant was on trial for murder and claimed self-defense. The trial court sustained the State’s objection when defense counsel asked the defendant whether he felt his life was threatened. Id. at 389-390. Our Supreme Court held the trial court erred by sustaining the State’s objection because the “evidence was highly relevant to the crucial question of defendant’s state of mind at the time of the shooting, his knowledge and belief of danger, and his knowledge and belief of the necessity for action in relation to his plea of self-defense.” Id. at 392. The defendant’s belief was “a crucial factor” for the jury to consider when determining whether the defendant was guilty or not guilty. Id. Our Supreme Court further held the trial court’s error was prejudicial and reiterated the fact that the “excluded testimony went to the heart of defendant’s self-defense claim.” Id. at 393. Thus, the Court granted a new trial. Id. at 394.
	Mr. Zarka was prejudiced by the trial court’s exclusion of his testimony. Like Webster, Mr. Zarka’s testimony that he grabbed Mr. Garrity’s bag because he thought he could detain him was crucial to his defense. Rather than instructing on detention of an offender as a complete defense, the trial court incorporated the instructions on detention of an offender into the aggressor doctrine of the self-defense instructions. The instructions required the jury to evaluate whether Mr. Zarka lawfully detained Mr. Garrity or whether Mr. Zarka was acting as the aggressor. (R pp. 147-148; T pp. 1281-1282) If Mr. Zarka did not lawfully detain Mr. Garrity, then he was acting as the aggressor and in turn, not acting in perfect self-defense.
	The evidence that Mr. Zarka was acting in self-defense when he stabbed Mr. Garrity was strong. Thus, the question of whether Mr. Zarka’s initial interaction with Mr. Garrity was a lawful detention or whether he was acting as the aggressor was the deciding factor in determining Mr. Zarka’s guilt. Therefore Mr. Zarka’s testimony that he grabbed Mr. Garrity’s bag because he believed he could detain him would have been critical for the jury to consider when it was evaluating whether Mr. Zarka was not guilty by reason of self-defense. Because Mr. Zarka’s excluded testimony went to the heart of his defense, there is a reasonable possibility the jury would have reached a different result absent the trial court’s error. This Court should reverse and remand for a new trial.
III.	The trial court abused its discretion under rules 607 and 403 by allowing Detective Heflin to testify to Anyhia Rodgers’ irrelevant out of court statement about Mr. Zarka.

	The trial court abused its discretion when it allowed the State to elicit Ms. Rodgers’ prior statement from Detective Heflin. The statement was about a collateral matter, and it was effectively a subterfuge to get irrelevant evidence of prior bad acts before the jury. The trial court also abused its discretion under rule 403 because the probative value was substantially outweighed by the risk of unfair prejudice. Because Mr. Zarka was prejudiced by the trial court’s abuse of discretion, this Court should reverse and remand for a new trial.
	This issue was properly preserved for appellate review because Mr. Zarka timely objected. (T pp. 782-788, 795-796)
A. Detective Heflin should not have been permitted to testify about Ms. Rodgers’ statement under Rule 607.
Rule 607 provides that, “[t]he credibility of a witness may be attacked by any party including the party calling him.” N.C.G.S. § 8C-1, R. 607. A party may impeach a witness with prior statements “which are inconsistent with the witness’s testimony.” State v. Whitley, 311 N.C. 656, 663 (1984) (citation omitted). “When the witness’s prior statement relates to material facts in the witness’s testimony, extrinsic evidence may be used to prove the prior inconsistent statement without calling the inconsistencies to the attention of the witness.” Id. (citation omitted). If the witness’s prior statement is collateral, it cannot be proven with extrinsic evidence. Id. “Collateral matters are those which are irrelevant to the issues in the case….” State v. Mitchell, 169 N.C. App. 417, 421 (2005) (internal quotation and citation omitted).
“True impeachment is, of course, a demonstration that a witness is not credible, not a method of presenting substantive evidence.” State v. Bell, 87 N.C. App. 626, 633 (1987). A trial court abuses its discretion when it allows the State to impeach its own witness for the improper purpose of getting substantive evidence before the jury. See State v. Hunt, 324 N.C. 343, 349-352 (1989). In evaluating whether the State acted in good faith in seeking to impeach its own witness, this Court should consider whether the impeached witness’s testimony was “vital” to the State’s case and whether the State was “genuinely surprised” by the witness’s testimony. Id. at 350 (citation omitted).
In the present case, the trial court erred by allowing Detective Heflin to testify to the substance of Ms. Rodgers’ out of court statement. See id., at 348-349 (holding the trial court erred by allowing extrinsic evidence of a prior inconsistent statement on a collateral matter). The State asked Ms. Rodgers if she remembered telling the police that Mr. Zarka fights a lot of people and that he cut one of her bags. Ms. Rodgers testified she did not remember. The State did not present Ms. Rodgers with her statement. Instead, the State had Detective Heflin testify to the substance of her statement.
Ms. Rodgers’ prior statement was a collateral matter because it was irrelevant to the issues in the case. See Mitchell, 169 N.C. App. at 421. The statement was essentially evidence of prior bad acts which was not probative of whether or not Mr. Zarka acted reasonably in attempting to detain Mr. Garrity or whether he reasonably acted in self-defense. See State v. Morgan, 315 N.C. 626, 639 (1986) (explaining evidence of defendant’s prior bad acts was not probative of whether or not he acted reasonably in self-defense). Thus, the trial court erred by allowing Detective Heflin to testify to the substance of Ms. Rodgers’ statement.
Furthermore, the trial court abused its discretion by allowing the testimony under Rule 607 because it was a backdoor to get irrelevant evidence of prior bad acts before the jury. Similar to Hunt, Ms. Rodgers’ testimony was not vital the State’s case. See Hunt, 324 N.C. at 351. Ms. Rodgers did not testify about witnessing the fight between Mr. Garrity and Mr. Zarka. Ms. Rodgers testified she was present at the store, but when asked about what happened she testified that she did not remember. (T p. 568) Additionally, the State appeared to be on notice that Ms. Rodgers was not going to cooperate. See Hunt, 324 N.C. at 351. When, Ms. Rodgers took the stand, the State asked, “[y]ou don’t really want to be here, do you?” (T p. 566) Therefore, it is unlikely that the State was genuinely surprised by Ms. Rodgers’ testimony. Thus, the trial court abused its discretion under Rule 607. 
B. The trial court abused its discretion by admitting Detective Heflin’s testimony under Rule 403.
The trial court also abused its discretion by admitting Detective Heflin’s testimony under Rule 403. A trial court’s 403 ruling is reviewed for an abuse of discretion. State v. Whaley, 362 N.C. 156, 160 (2008). “An abuse of discretion results when ‘the trial court’s ruling is manifestly unsupported by reason or is so arbitrary it could not have been the result of a reasoned decision.’” Id. at 160 (quoting State v. Peterson, 361 N.C. 587, 602-603 (2007)).
[bookmark: _Hlk213942579][bookmark: _Hlk213942548]Relevant evidence may be excluded under Rule 403 “if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury….” N.C.G.S. § 8C-1, R. 403. “Unfair prejudice, as used in Rule 403, means an undue tendency to suggest decision on an improper basis, commonly, though not necessarily, as an emotional one.” State v. Medina Nova, 295 N.C. App. 686, 693 (2024) (internal quotations and citation omitted). “If…the probative value of the evidence is so slight and the evidence is so prejudicial that there is a substantial likelihood that the jury will consider the evidence only for the purpose of determining the defendant’s propensity to commit the crimes with which he has been charged, the evidence must be excluded under Rule 403.” State v. White, 331 N.C. 604, 616 (1992) (citation omitted).
Prior inconsistent statements present a risk of unfair prejudice and confusion under Rule 403 because a jury may have difficulty distinguishing between impeachment and substantive evidence. See Hunt, 324 N.C. at 349. The risk of unfair prejudice is higher when the trial court fails to give a proper limiting instruction. See id. 351-352; but cf. Medina Nova, 295 N.C. App. at 694 (2024) (explaining “[t]he trial court also properly curtailed the risk of unfair prejudice by issuing a limiting jury instruction….”)
In Hunt, our Supreme Court explained that the trial court erred by allowing a police officer to testify to the substance of a witness’s statement because extrinsic evidence cannot be used to impeach a witness on a collateral matter. 324 N.C. at 348-349. Our Supreme Court also explained the State’s impeachment of its own witness appeared to be “subterfuge” to use the prior statement as substantive evidence. Id. at 349-351. Although the trial court gave a limiting instruction immediately after the cop testified to the statement. The trial court did not give a limiting instruction when the statements were read to the witness. Additionally, the “[i]nstructions regarding the statements during the final charge were no less ambiguous.” Id. at 351-352. The statements were already before the jury as both substantive and impeachment evidence. Thus, the limiting instructions did not actually reduce the risk of unfair prejudice or confusion of the issues. The trial court abused its discretion in admitting the statements under Rule 403. Id. at 353-354.
In the present case, the probative value of Ms. Rodgers’ prior out of court statement that Mr. Zarka fights a lot of people and that he previously cut one of her bags was substantially outweighed by the risk of unfair prejudice. Ms. Rodgers’ statement was essentially irrelevant character evidence and therefore had low probative value. See Morgan, 315 N.C. at 639 (explaining the fact that the defendant previously pointed a gun at someone else in the past was not probative of whether or not he acted reasonably in self-defense.) Thus, like Morgan, Ms. Rodgers’ statement was not probative of whether or not Mr. Zarka acted reasonably in attempting to detain Mr. Garrity or whether he reasonably acted in self-defense.
Similar to Hunt, the trial court’s limiting instructing given during the final jury charge did not reduce the risk of unfair prejudice because the purported impeachment evidence was offered as a way to get impermissible character evidence before the jury. Given the substance of the statement and its low probative value, the jury likely used the statement as propensity evidence to convict Mr. Zarka. See State v. White, 331 N.C. 604, 616 (1992) (“If…the probative value of the evidence is so slight and the evidence is so prejudicial that there is a substantial likelihood that the jury will consider the evidence only for the purpose of determining the defendant’s propensity to commit the crimes with which he has been charged, the evidence must be excluded under Rule 403.”). Therefore, the trial court abused its discretion.
C.	Mr. Zarka was prejudiced by the trial court’s abuse of discretion under Rules 607 and 403.

[bookmark: _Hlk216268033]In order to show prejudice, a defendant must demonstrate that “there is a reasonable possibility that, had the error in question not been committed, a different result would have been reached at the trial out of which the appeal arises.” N.C.G.S. § 15A-1443(a). Our Supreme Court has recognized that purported impeachment evidence offered as a subterfuge to get inadmissible substantive evidence before the jury amounts to prejudicial error even if the trial court provides a limiting instruction. See Hunt, 324 N.C. at 352-353.
Detective Heflin’s testimony about Ms. Rodgers’ statement was prejudicial. Because Ms. Rodgers’ statement was admitted for an improper purpose and had low probative value, the jury likely did not consider it for impeachment evidence. Especially when the trial court did not give the limiting instruction directly after the statement was admitted. The jury likely considered the statement as propensity evidence that Mr. Zarka had a tendency to fight or be violent.
This is not a case where the State’s evidence completely negated Mr. Zarka’s defenses. This was a close call as the evidence showed Mr. Zarka walked up to Mr. Garrity after learning he was stealing from the store. Mr. Zarka asked Mr. Garrity for his bag and asked Mr. Cowles to call the police. Mr. Zarka did not use deadly force against Mr. Garrity until Mr. Garrity hit him. Therefore, there is a reasonable possibility that absent Detective Heflin’s impermissible testimony, there would have been a different outcome at the trial. This Court should reverse and remand for a new trial.
CONCLUSION

For the foregoing reasons, Mr. Zarka respectfully requests this Court reverse and remand for a new trial. 
	Respectfully submitted, this the 22nd day of December, 2025.
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