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ISSUES PRESENTED

I. Whether a new trial is required because thirteen jurors sat together and deliberated Mr. Humphrey’s case?

II. Whether the trial court reversibly erred by assigning prior record level points that were unproven by the prosecution? 

[bookmark: _Hlk489011675]

STATEMENT OF THE CASE

On October 24, 2022, the Dare County grand jury indicted Adrian Humphrey for death by distribution of a controlled substance.  (Rp 2)  Mr. Humphrey was tried by jury in the Superior Court of Dare County before the Hon. Jerry R. Tillett during the March 10, 2025 session.  The jury found Mr. Humphrey guilty on March 13, 2025.  Judge Tillett entered judgment and imposed a sentence of 110-144 months the same day.  (Rpp 34-35)  On March 20, 2025, Mr. Humphrey filed written notice of appeal.  (Rp 36)

STATEMENT OF GROUNDS FOR APPELLATE REVIEW

[bookmark: _Hlk26265709]Mr. Humphrey appeals from a final judgment of the Superior Court of Dare County.  N.C.G.S. §§ 7A-27(b), 15A-1444(a).

[bookmark: _Hlk489082386]STATEMENT OF FACTS

Dallas Twyne died of an apparent drug overdose in the early morning hours of  March 11, 2022.  (T1 pp 88-91, 98)  He was 30 years old.  (T2 p 128)  He was a commercial fisherman who developed a drug problem and had been  arrested on drug charges.  (T1 pp 33-35)  The State presented evidence from which the jury concluded that Mr. Humphrey sold the drugs to Dallas Twyne on March 10, 2022 through a middleman.  If the Court is interested in further context, the details of the evidence are presented below.  However, the details are not directly relevant to the legal issues raised on appeal.
The State’s evidence showed Dallas called a friend, David Saunders, on the afternoon March 10.  Dallas asked to “take a ride” which Saunders understood meant to go purchase drugs.  Saunders arranged a drug purchase through a middleman.  Around 5:00 p.m., Saunders drove Dallas Twyne and his wife Caitlyn Twyne to Elizabeth City.  They used Dallas’s truck, but Saunders drove because Dallas and Caitlyn were “highly intoxicated.”  They were chugging a half gallon of Fireball and chasing it with Twisted Tea on the ride.  Dallas and Caitlyn were fussing and fighting with each other, and during their argument Dallas threatened to kill himself.  (T2 pp 155-57, 175-78)  
They picked up the middleman on the way, who directed them to an  area in downtown Elizabeth City.  Saunders parked, and he and the middleman walked over to the seller’s truck.  Dallas had given them $100 cash, which they exchanged for a baggie containing heroin or fentanyl powder and a folded dollar bill containing powder cocaine.  (T2 pp 150-61, 197) 
Saunders testified he snorted one line of fentanyl on the way home.  He saw Dallas do one line of fentanyl as well, and Caitlyn did cocaine.  (T2 pp 163-65)  In his police interview, Saunders suggested Dallas must have used a lot more fentanyl than Saunders did that night, because they used drugs from the same bag and Saunders didn’t have any problem.  (State’s Exh. 11 at 5:19)  
By the time they reached home, both Dallas and Caitlyn were “like kind of incoherent.”  Saunders parked the truck at a church behind his house and woke them up.  Saunders walked home.  About 45 minutes later, Caitlyn called Saunders, hysterical, saying Dallas wouldn’t wake up.  Saunders went to the scene.  They called 911, and Saunders did CPR until officers arrived.  (T2 pp 165-68)  Dallas was revived for a brief time but died that night at the hospital.  (T1 pp 47, 62)
	Investigation

	Inside Twyne’s truck, officers found a “small corner baggy of a purple powdery substance” on the dashboard and a folded dollar bill containing a “white powdery substance.”  (T1 pp 59-60)  A State crime lab analyst tested the drugs found in Dallas Twyne’s truck.  The baggy with the purple powder contained fentanyl, ANPP, and cocaine, at a total weight of 0.18 grams.  The folded dollar bill contained cocaine hydrochloride and fentanyl, at a total weight of 0.41 grams.  (T3 pp 366-67, 379, 383; State’s Exh. 16)
During subsequent interviews, Saunders told officers knew the seller as “Ace.”  He identified Mr. Humphrey in court as the person who sold them the drugs on March 10.  (T2 pp 153-54)  The middleman, Chuck Seymour, also testified that Mr. Humphrey was the seller.  Seymour knew Humphrey well.  He and Humphrey had worked together and both were drug addicts who occasionally shared drugs.  Seymour said Humphrey “every once in a while” sold small quantities of drugs to users.  (T2 pp 214-17)   
An investigator from Dare County testified that, while officers believed Mr. Humphrey had sold the drugs to Dallas Twyne, they did not believe Mr. Humphrey was a “significant supplier” or a “kilo-level dealer.”  (T3 p 325)  The investigator acknowledged that Mr. Humphrey, Mr. Seymour, and Mr. Saunders were all addicted to drugs.  He characterized their drug involvement as people who “buy and share with their friends” or “sell enough to use the narcotics for free on their own to support their habit.”  (T3 p 356)
Saunders testified most drugs dealers in 2022 sold fentanyl rather than heroin.  Users were aware of this but it was not expressly discussed.  People  Saunders knew continued to call heroin and fentanyl “dope” interchangeably.  (T2 pp 162, 174)  Seymour likewise testified it was understood on the street that sometime during the 2010s most heroin was replaced with fentanyl.  (T2 pp 219, 233)  Neither Saunders nor Seymour was charged in Dallas’s death.  (T2 p 172)  
	Evidence about substances in Dallas Twyne’s body

Dallas Twyne’s blood alcohol level drawn in the emergency room on March 10 measured 0.15.  (T1 p 93)  Subsequent blood and tissue samples taken during the March 20 autopsy were tested for the presence of 57 substances.  The findings showed ethanol at 50 mg/dL -- the equivalent of a 0.05 in “driving or breath alcohol”; along with fentanyl, mitragynine (aka kratom), and a metabolite of mitragynine.  (T2 pp 109-10; State’s Exh. 8)
	The medical examiner testified Dallas Twyne died of “combined drug toxicity.”  (T2 p 128)  He testified that fentanyl was “ultimately” what caused the death, combined with ethanol and mitragynine, which both have additive effects to fentanyl.  He explained fentanyl is an opiate that suppresses breathing, causing fewer and more shallow respirations, leading to oxygen deprivation and organ failure.  (T2 pp 130-31, 135-36)  The defense presented a pharmacologist and toxicologist who reviewed the lab reports and testified they showed that Mr. Twyne could not have died from using the drugs found in his truck because those drugs were tested and contained cocaine, but lab tests showed Mr. Twyne ingested no cocaine at all during the 24 hours before his death.  (T3 pp 409-12; Def. Exh. 1)
Jury deliberations
The trial court completed its instructions to the jury and sent them to the jury room to choose a foreperson.  (T3 p 447)  The court asked the bailiff to knock on the jury room door, deliver the envelope with the verdict sheet and a pen, and tell the jurors to ‘begin deliberations.’  The bailiff did so, and he reported at 4:07 p.m. that the jury had selected its foreperson.  (T3 pp 447-48) 
At 4:26 p.m., the court called counsel to the bench and held an off-the-record discussion.  (T3 p 448)  The court then instructed the bailiff to bring in all the jurors from the jury room.  Thirteen jurors entered the courtroom – the twelve seated jurors and the alternate juror, Mr. Beasley.  The court then dismissed Mr. Beasley, who had been deliberating with the other twelve.  The court told the remaining jurors to begin their deliberations anew.  (T3 pp 448-49)  The jury deliberated for about another 20 minutes and reached a verdict.  (T3 pp 450-54)  Further details appear below.
Sentencing
After the jury returned its verdict of guilty, the trial court imposed the highest available sentence under Prior Record Level IV.  The State sought to use prior out-of-state convictions.  Mr. Humphrey argues in this brief he should have been sentenced under Prior Record Level III because the out-of-state convictions were improperly counted.  Details appear below.


ARGUMENT

I. 	THIRTEEN JURORS SAT TOGETHER AND DELIBERATED MR. HUMPHREY’S CASE, REQUIRING A NEW TRIAL.

“[T]he presence of an alternate in the jury room is error per se,” “a fundamental irregularity of constitutional proportions” which requires a mistrial.  State v. Chambers, 387 N.C. 521, 524 (2025) (quoting State v. Bindyke, 288 N.C. 608, 623 (1975)); N.C. Const. art. I, § 24.  Mr. Humphrey is entitled to a new trial because the record establishes that thirteen jurors, including the alternate, simultaneously deliberated his case.
Standard of review and preservation
Constitutional issues are reviewed de novo.  Chambers, 387 N.C. at 523.  Issues related to the structure of the jury are preserved notwithstanding a defendant’s failure to object at trial.  Id., 387 N.C. at 524.  
A.  Thirteen jurors sat together and deliberated Mr. Humphrey’s case.

When the jurors left the courtroom at 4:05 p.m., following the trial court’s instructions, all thirteen of them, including the alternate, went together to the jury room.  The court asked the bailiff to knock on the jury room door, deliver the envelope with the verdict sheet and a pen, and instruct the jurors to ‘begin deliberations.’  The bailiff did so, and he reported back at 4:07 p.m. that the jury had selected its foreperson.  (T3 pp 447-48) 
At 4:26 p.m., the court called counsel to the bench and held an off-the-record discussion.  (T3 p 448)  The court instructed the bailiff to bring in all the jurors.  The thirteen jurors entered and were seated in the courtroom at 4:28 p.m.  (T3 p 448)  The following exchange occurred:
THE COURT:	Mr. Beasley, you were not foreperson, were you?

ALTERNATE JUROR:  Excuse me?

THE COURT:  You were not the foreperson, were you?

ALTERNATE JUROR:  No.

THE COURT:  All right.  You are excused, sir.  (Alternate Juror left.)

Ladies and gentlemen, I’m going to ask that you restart, completely now, your deliberations.  I had intended for only 12 jurors to be back, there were 13.  So you start brand new all over again.

If you are able to understand and follow these instructions, please raise your hand.  Thank you.  If you are unable to understand or follow those instructions, please raise your hand.  Thank you.

The record should reflect, as to the Court’s first inquiry, each and every juror raised his or her hand.  As to the Court’s subsequent inquiry, no juror raised his or her hand.
	
At this time you – bring that to me.  Go to the jury room and await further instructions, which may be continue your deliberations or begin deliberations.

(T3 pp 448-49)  The court then asked the parties if they had any additional requests, and neither did.  The court sent the bailiff to the jury room to instruct them to begin deliberations.  (T3 p 449)
	The jury then deliberated for seven minutes, from 4:29 to 4:36 p.m., and sent a written question asking for “a written copy of the law and a definition of proximate cause.”  The court decided to reinstruct on the elements of the offense, with the consent of both parties.  The jury returned to the courtroom at 4:39 p.m., listened to instructions until 4:44 p.m., and then returned to the jury room.  (T3 pp 450-54)
	The bailiff re-delivered the verdict sheet to the jury room at 4:47 p.m. and the jury returned a verdict at 4:54 p.m.  (T3 p 454)
	In sum, the jury of thirteen, including the alternate, deliberated for approximately 21 minutes, from 4:07 until 4:28 p.m.  Once the alternate was dismissed, the remaining twelve jurors deliberated for an additional 20 minutes, from 4:29 to 4:39 p.m. and 4:44 to 4:54 p.m.  
B.  The Constitutional violation of the right to a jury of twelve requires a new trial.

Article I, Section 24 of the North Carolina Constitution guarantees a defendant’s right to a jury trial by stating that “[n]o person shall be convicted of any crime but by the unanimous verdict of a jury in open court.”  This section “contemplates no more or no less than a jury of twelve persons.”  State v. Poindexter, 353 N.C. 440, 443 (2001).  Our Supreme Court has long been committed to defending the sanctity of the right to trial by a jury of exactly twelve members.  See, e.g., State v. Dalton, 206 N.C. 507, 512 (1934) (the right to a trial by jury is “deeply rooted in our institutions” and the term “jury” as understood at common law and as used in the constitution imported “a body of twelve”); Whitehurst v. Davis, 3 N.C. 272 (1800) (constitutional right to jury of twelve should remain sacred and inviolable; conviction by a jury of thirteen held invalid even though the unanimous decision of thirteen necessarily included the unanimous verdict of twelve).  See also Chambers, 387 N.C. at 526.
Our Courts have consistently been clear that an extra juror violates the State Constitution.  As stated succinctly in Bindyke:
There can be no question that the presence of an alternate juror in the jury room after a criminal case has been submitted to the regular panel of twelve is always error.  The requirements of G.S. 9-18 and N.C. Const. art. I, § 24, and similar statutes and constitutional provisions in other jurisdictions, are mandatory.  

288 N.C. at 623.  Bindyke continues, “the presence of an alternate, either during the entire period of deliberation preceding the verdict, or his presence at any time during the deliberations of the twelve regular jurors, is a fundamental irregularity of constitutional proportions which requires a mistrial.”  Id. at 623 (emphasis added).  And Bindyke concludes, “the presence of an alternate in the jury room during the jury’s deliberations violates N.C. Const. art. I, § 24 and G.S. 9-18 and constitutes reversible error per se.”  Id. at 627.
	The record here makes clear that Mr. Humphrey’s jury of thirteen deliberated together for approximately 20 minutes.  They selected a foreperson, received the verdict sheet, and then sat together in deliberations from 4:07 to 4:28 p.m.  Any amount of time an extra juror is present in deliberations invalidates the verdict; indeed, the alternate juror in Bindyke was present in the jury room only for “three to four minutes after the jury retired to consider its verdict.”  Id. at 621.  Bindyke further found it irrelevant whether the juror in question spoke:  “any time an alternate is in the jury room” the alternate “participates by his presence” and “whether he says little or nothing, his presence will void the trial.”  Id., 288 N.C. at 627-28.
	Under our case law, twenty minutes of deliberation is more than sufficient to constitute a violation.  Bindyke discussed that the only exception might be the “momentary or inadvertent” presence of an alternate juror  before deliberations began, for example, if an alternate juror stopped in the jury room to retrieve a coat before the foreperson was selected.  288 N.C. at 628.  Any attempt to discern whether a thirteenth juror’s time in deliberations had any effect on the jury’s process is impossible to accurately determine, and, crucially, such an attempt “negates a defendant’s right to trial by jury as it existed at common law, that is, by a jury of twelve in the inviolability, confidentiality and privacy of the jury room.”  Bindyke, at 627.  See also State v. Bunning, 346 N.C. 253, 256 (1997) (stating a reviewing court must “assume [an extra juror] made some contribution to the verdict.”)  In sum, harmless error analysis does not apply to the presence of a thirteenth juror.  
Because the alternate juror, Mr. Beasley, was “in the jury room during deliberations,” Mr. Humphrey’s case was “void” and he is entitled to a new trial for the violation of his right to a jury of twelve under our State Constitution.  Bindyke at 627-28 (emphasis in original); N.C. Const. art I., § 24.

II.  	THE TRIAL COURT REVERSIBLY ERRED BY ASSIGNING PRIOR RECORD LEVEL POINTS THAT WERE UNPROVEN BY THE PROSECUTION.

	If the Court does not grant a new trial, the case should be remanded to correct a sentencing error.  The prosecution did not prove Mr. Humphrey’s out-of-state convictions were substantially similar to North Carolina offenses.   The points incorrectly assigned to Mr. Humphrey resulted in his being sentenced as record level IV when only level III was supported by the sentencing evidence.  Remand is required. 
Standard of review and preservation

Whether an out-of-state offense is substantially similar to a North Carolina offense is a question of law.  State v. Sanders, 367 N.C. 716, 720 (2014); State v. Bohler, 198 N.C. App. 631, 633 (2009). 
Errors in determining substantial similarity for purposes of prior record level points are preserved as a matter of law.  State v. Mungo, 213 N.C. App. 400, 404 (2011).
A.  Virginia offenses presented at sentencing
	The prosecutor presented Mr. Humphrey’s prior record level worksheet to the trial court as its only proof of the Virginia convictions.  The Virginia convictions listed on the worksheet were:
“use/display firearm during commission of felony” and “robbery” both dated May 13, 2005; and

“PWISD/Sale of C/S” dated September 8, 2003

(Rp 33)  Defense counsel stipulated to the listed offenses and to the prior record level calculation.  (T3 p 460; Rpp 32-33)  The prior record level worksheet did not list the Virginia case numbers, nor did it list any statutes under which Mr. Humphrey was convicted.  (Rp 33)  The prosecutor did not submit indictments or judgments from the Virginia cases.  There was no evidence before the trial court setting out the elements of the Virginia offenses. 
 	The prosecutor did assert at sentencing that Mr. Humphrey was convicted of robbery under Virginia statute § 18.2-58.  The prosecutor stated she had “pulled the Virginia statute,” and she then read various phrases from the statute aloud.  (T3 p 458)  The transcript suggests that the court reviewed the document the prosecutor used.  However, the prosecutor did not offer the printed statute into evidence, nor did the prosecutor indicate whether the statute she had was the version in effect at the time of Mr. Humphrey’s offense.[footnoteRef:1]   [1:    The robbery conviction date was May 2005; the offense date does not appear in the record.  ] 

The court and the attorneys discussed which North Carolina offense they believed was similar to the elements of the Virginia offense.  The prosecutor argued for armed robbery but the court found common law robbery was appropriate.  (T3 pp 458-59)
The trial court counted four points for the Virginia robbery, resulting in a total of ten points, making Mr. Humphrey Prior Record Level IV.  The court sentenced Mr. Humphrey to the highest possible sentence in the presumptive range:  110-144 months.  (T3 p 461; Rp 34)


B. Where there is insufficient evidence of substantial similarity presented, courts may only assign the default points provided by G.S. 15A-1340.14(e). 

The question of how many points to assign to convictions from outside North Carolina calls for a “comparison of the elements of an out-of-state criminal offense to those of a North Carolina criminal offense[.]”  Sanders, 367 N.C. at 720; State v. Hanton, 175 N.C. App. 250, 254 (2006).  This is a question of law.  Id. at 254-55.  To satisfy its burden of proving substantial similarity, the prosecution “must provide evidence of the applicable law.”  Sanders, 367 N.C. at 719.  Where the out-of-state conviction is a statutory offense, a copy of the other state’s criminal statute is admissible as evidence of that state’s statutory law.  State v. Rich, 130 N.C. App. 113, 117 (1998) (citing N.C.G.S. § 8-3).  The prosecution must present evidence that the out-of-state statute is the same version that was in effect when the defendant was convicted.  See State v. Morgan, 164 N.C. App. 298, 309 (2004). 
A defendant cannot stipulate that an out-of-state conviction is substantially similar to a North Carolina offense.  Hanton, 175 N.C. App. at 253-54; State v. Moore, 188 N.C. App. 416, 425-426 (2008).  Thus, as an initial matter, Mr. Humphrey’s stipulation to the prior record level calculation was invalid.  The prosecution bore the burden of proving substantial similarity by the preponderance of the evidence.  N.C.G.S. § 15A-1340.14(e).  
	Further, the prosecution here did not meet its burden.  In order to assign points higher than the default prior record level points, the prosecution was required to show by a preponderance of the evidence that the laws under which Mr. Humphrey was convicted in Virginia were substantially similar to a statute of a particular felony in North Carolina.  State v. Graham, 379 N.C. 75, 79 (2021).  Otherwise the points for out-of-state convictions are assigned by default:  “a conviction occurring in a jurisdiction other than North Carolina is classified as a Class I felony if the jurisdiction in which the offense occurred classifies the offense as a felony….”  N.C.G.S. § 15A-1340.14(e).
	There are multiple errors relating to the Virginia robbery conviction.  First, the statute was not submitted into evidence, so the prosecution did not prove similarity by a preponderance of evidence.  N.C.G.S. § 15A-1340.14(f); Morgan.  Second, there was no showing that the statute reviewed by the parties at sentencing was in effect at the time Mr. Humphrey was alleged to commit it.  Under Rich and Morgan, the State was required to show the Virginia definition of robbery in effect when Mr. Humphrey was convicted.  Third, the statute discussed at Mr. Humphrey’s sentencing hearing did not define the elements of the offense of robbery in Virginia.  The statute named by the prosecutor – Va. Code Ann. § 18.2-58 – lays out the penalties for various levels of robbery, but it doesn’t define the offense of robbery.  (Appx. 1)  “Robbery in Virginia is a common law crime….  Section 18.2-58 [  ] provides how the crime of robbery, when committed under given circumstances, shall be punished.”  Jones v. Commonwealth, 218 Va. 18, 21 (1977).  Thus, even if the statute discussed at trial had been the correct version and had been submitted into evidence, that statute didn’t contain information required to conduct a comparison analysis.  Accordingly, the prosecution did not meet its burden of showing substantial similarity.
	C.  The error was prejudicial.
When the prosecution has not met its burden of showing substantial similarity, 15A-1340.14(e) requires that an out-of-state felony conviction be treated by default as a Class I.  Class I offenses count for two points, while Class G offenses count for four.  Dropping Mr. Humphrey’s prior record level by two points based on the error in the robbery offense calculation places him in Prior Record Level III.  See Morgan, 164 N.C. App. at 309.  
The trial court sentenced Mr. Humphrey to the maximum presumptive sentence of 110 months as a Prior Record Level IV.  As a Prior Record Level III, the maximum presumptive sentence Mr. Humphrey could have received was 96 months.  See N.C.G.S. § 15A-1340.17.  The error was therefore prejudicial.  Hanton, 175 N.C. App. at 260.  This Court should remand for a new sentencing hearing.

CONCLUSION

	A new trial is required.  In the alternative, the case should be remanded with instructions to sentence Mr. Humphrey under Prior Record Level III.
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Virginia Code § 18.2-58	App. 1







§ 18.2-58.  Robbery; penalties.

A. For the purposes of this section, "serious bodily injury" means the same as that term is defined in § 18.2-51.4.

B. Any person who commits robbery is guilty of a felony and shall be punished as follows:
1. Any person who commits robbery and causes serious bodily injury to or the death of any other person is guilty of a Class 2 felony.
2. Any person who commits robbery by using or displaying a firearm, as defined in § 18.2-308.2:2, in a threatening manner is guilty of a Class 3 felony.

3. Any person who commits robbery by using physical force not resulting in serious bodily injury or by using or displaying a deadly weapon other than a firearm in a threatening manner is guilty of a Class 5 felony.
4. Any person who commits robbery by using threat or intimidation or any other means not involving a deadly weapon is guilty of a Class 6 felony.

Code 1950, § 18.1-91; 1960, c. 358; 1966, c. 361; 1975, cc. 14, 15, 605; 1978, c. 608; 2021, Sp. Sess. I, c. 534.




