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Issues Presented
I.
Did the trial court have subject-matter jurisdiction in this case when the court previously dismissed the charges against Mr Sanders upon finding him incapable of proceeding, and the State never refiled the charges after the court found he’d regained capacity?
II.
Did the trial court misapply the standard for capacity, concluding Mr Sanders was capable of proceeding because he was able to (1) understand the nature and object of the proceedings against him, (2) comprehend his own situation in reference to the proceedings, “or” (3) assist in his defense in a rational or reasonable manner?
III.
Did the trial court commit constitutional error by assigning the burden of proof to the defense at the retrospective competency hearing, requiring Mr Sanders to prove he was incapable of proceeding at the time of his trial?
Procedural History

On 13 August 2018, a Wilson County grand jury returned indictments charging defendant Keyshane Sanders with three counts of first-degree sexual offense and one count each of attempted first-degree murder, first-degree kidnapping, robbery with a dangerous weapon, and assault with a deadly weapon with intent to kill inflicting serious injury. (R pp 13-14).
 On 21 March 2022, the State dismissed two counts of first-degree sexual offense as well as the kidnapping charge. (R pp 50, 52). Mr Sanders’ jury trial on the remaining charges began on 21 March 2022, with Judge Craig Croom presiding. (R p 79). On 24 March 2022, the jury found Mr Sanders guilty as charged, and the trial court sentenced him to three consecutive, presumptive-range terms totaling 804 to 1050 months imprisonment. (R pp 57-58, 65, 69, 73). Mr Sanders appealed.
On 21 November 2023, this Court issued a unanimous opinion holding the record contained substantial evidence indicating Mr Sanders was incapable of proceeding at the time of his March 2022 trial, and thus the trial court erred by not conducting a hearing to determine his capacity to proceed. State v. Sanders, No. COA23-55, 2023 WL 8070884, at *3 (N.C. Ct. App. Nov. 21, 2023) TA \l "State v. Sanders, No. COA23-55, 2023 WL 8070884, at *3 (N.C. Ct. App. Nov. 21, 2023)" \s "State v. Sanders, No. COA23-55, 2023 WL 8070884, at *3 (N.C. Ct. App. Nov. 21, 2023)" \c 1  (unpublished). Accordingly, this Court remanded the case to the trial court for a retrospective competency determination. Id. at *4. TA \s "State v. Sanders, No. COA23-55, 2023 WL 8070884, at *3 (N.C. Ct. App. Nov. 21, 2023)" 
On 13 December 2024, Judge Croom conducted an evidentiary hearing. (T.1 p 1).
 On 16 May 2025, the trial court read its order into the record in open court, determining Mr Sanders was capable of proceeding at the time of his March 2022 trial. (T.2 pp 1, 4-9). After the court rendered its order, defense counsel gave oral notice of appeal. (T.2 p 9; R p 83). Later that day, the court filed a written order memorializing its bench order. (R p 78).
Grounds for Appellate Review
Mr Sanders appeals as a matter of right from the trial court’s final order entered on remand. N.C.G.S. § 7A-27(b)(1) TA \l "N.C.G.S. § 7A-27(b)(1)" \s "N.C.G.S. § 7A-27(b)(1)" \c 2  (2025); see State v. Barden, 362 N.C. 277, 277 (2008) TA \l "State v. Barden, 362 N.C. 277, 277 (2008)" \s "State v. Barden, 362 N.C. 277, 277 (2008)" \c 1  (defendant “[a]ppeal[ed] as of right,” pursuant to § 7A-27(a), from order entered on remand); e.g., State v. Hollars, 922 S.E.2d 741, 743 (N.C. Ct. App. 2025) TA \l "State v. Hollars, 922 S.E.2d 741, 743 (N.C. Ct. App. 2025)" \s "State v. Hollars, 922 S.E.2d 741, 743 (N.C. Ct. App. 2025)" \c 1  (reviewing retrospective capacity order entered on remand where “Defendant timely filed Notice of Appeal” from order); State v. McRae, 163 N.C. App. 359, 362-72 (2004) TA \l "State v. McRae, 163 N.C. App. 359, 362-72 (2004)" \s "State v. McRae, 163 N.C. App. 359, 362-72 (2004)" \c 1  (McRae II) (same).
Facts
On 16 January 2018, Mr Sanders was arrested on charges of first-degree forcible sexual offense, attempted first-degree murder, first-degree kidnapping, and robbery with a dangerous weapon. (R pp 3, 5). Prior to being formally indicted, defense counsel filed a motion on 2 February 2018 questioning Mr Sanders’ capacity to proceed. (R p 6). The trial court granted the motion that same day and ordered Mr Sanders to be examined by a local forensic evaluator. (R p 7).
Vernetta Smith, a licensed forensic screener, evaluated Mr Sanders on 9 February 2018. (R p 8). In her 12 February 2018 report, Ms Smith noted Mr Sanders’ “extensive history” of mental illness, including documented diagnoses of schizophrenia and bipolar disorder, as well as mood swings and violent behavior. (R p 9). During the evaluation, Mr Sanders reported he’d been prescribed medication for his symptoms but that he hadn’t been taking his medication while in the county jail. (R p 9). Ms Smith found in her report that “[t]he unstableness of [Mr Sanders’] mental illness impairs his ability to fully understand the legal system, the understanding and seriousness of what he has been charged with, and his ability to work rationally with his lawyer in his defense.” (R p 10). Ms Smith accordingly gave her opinion that Mr Sanders was “not capable to proceed to trial” at that time, and she recommended he undergo further evaluation and treatment. (R pp 8, 10).
Based on Ms Smith’s report, defense counsel filed a motion on 9 April 2018 requesting Mr Sanders be committed to Central Regional Hospital in Butner for an examination on his capacity to proceed. (R p 11). The trial court granted the motion the same day. (R p 12).
In a report dated 10 July 2018, Stephanie Callaway, PsyD, found Mr Sanders was “acutely psychotic” with hallucinations and illogical and unrelated responses. (R Supp p 5). Based on Mr Sanders’ condition, Dr Callaway determined he lacked the capacity to proceed. (R Supp p 5).
On 13 August 2018, the State obtained indictments charging Mr Sanders with three counts of first-degree forcible sexual offense and one count each of attempted first-degree murder, first-degree kidnapping, robbery with a dangerous weapon, and assault with a deadly weapon with intent to kill inflicting serious injury. (R pp 13-14).
By order entered 31 August 2018, the trial court found Mr Sanders incapable of proceeding and ordered him to be involuntarily committed to Cherry Hospital for treatment. (R pp 15, 18). Based on the finding of incapacity, the court dismissed all charges against Mr Sanders “until [he] regain[ed] the capacity to proceed to trial.” (R p 17).
When first committed to Cherry Hospital, Mr Sanders exhibited several “psychotic symptoms,” including “paranoia, responding to internal stimuli, and disorganized thinking.” (R p 20). He was diagnosed with “Schizophrenia, Antisocial Personality Disorder, and Borderline Intellectual Functioning.” (R p 20). His doctor prescribed him Prolixin, an “antipsychotic medication.” (R p 19). The Prolixin “improved his symptoms,” and he no longer exhibited “symptoms of disorganized thinking, paranoia, or responding to internal stimuli.” (R p 20).
Once his condition stabilized, Mr Sanders underwent “restoration services” for six months. (R pp 23-24). At the end of the program, Mr Sanders was able to identify the incident from which his charges arose and “discuss the details surrounding the charges.” (R p 24). He “understood” the nature of the charges, that they were “very serious charges,” and that he could be facing a “life sentence” if convicted. (R p 24). Mr Sanders was able to identify his attorney by name, and he was aware that his attorney was “on his side.” (R p 24). Mr Sanders also indicated he would “tell” his attorney if a disagreement arose at trial. (R p 24). Mr Sanders also understood the “adversarial role” of the prosecutor, that the prosecutor’s goal was to “see [him] get time.” (R p 25). Mr Sanders further understood the trial judge was on “nobody’s side,” and the judge’s job was to “make sure order in the court.” (R p 25). He also indicated there were 10 to 15 people on the jury, that their role was to “decide whether to lock [him] up or not,” that the jurors had to “agree[]” to reach a verdict, and that his friends and family couldn’t be on the jury. (R p 25).
Joshua Pagano, DO, evaluated Mr Sanders on 12 April 2019. (R p 18). In his report, Dr Pagano recounted Mr Sanders’ medical treatment and his progression through the restoration program. He also noted Mr Sanders’ “significant history of malingering.” (R p 23). Based on several tests administered by another doctor, Dr Pagano believed Mr Sanders was “intentional[ly] exaggerat[ing]” his symptoms to “conceal his true abilities” to “avoid[] criminal prosecution.” (R pp 21, 23). Dr Pagano ultimately concluded Mr Sanders’ competency had been “[r]estored” and he was thus “capable of proceeding.” (R p 26). Dr Pagano cautioned, however, that “due to the chronic nature of schizophrenia, Mr. Sanders w[ould] require psychotropic medication and continued mental health treatment on a regular basis” throughout his trial. (R p 27). If Mr Sanders were to stop taking his medication, Dr Pagano advised, “[h]is capacity could decompensate,” which would “likely require another forensic evaluation.” (R p 27).
Based on Dr Pagano’s 12 April 2019 report, the State filed a notice of change of status for Mr Sanders, asking that he be discharged from his involuntary commitment at Cherry Hospital and returned to the Wilson County Jail to await trial. (R p 28).
After being returned to the county jail, Mr Sanders was referred to James Hilkey, PhD, to determine whether he was currently capable of proceeding and whether he was insane at the time he committed the acts resulting in the charges against him. (R p 31). In his 10 November 2019 report, Dr Hilkey recounted Mr Sanders’ “extensive history of mental illness with multiple psychiatric hospitalizations,” as well as his multiple “forensic evaluations.” (R p 30). Dr Hilkey interviewed Mr Sanders three times between June and October 2019. (R pp 31-32). Dr Hilkey believed Mr Sanders had a “genuine history of mental illness,” and that he “suffers from intellectual deficits.” (R p 35). Despite his mental illness being “legitimate,” Dr Hilkey found Mr Sanders was “prone to exaggerate his symptoms and [wa]s quite invested in being viewed as mentally ill and not responsible for his actions.” (R p 35). Ultimately, Dr Hilkey’s medical opinion was that there was “no reason to doubt” Mr Sanders was capable of proceeding, and that he was not “legally insane” at the time of the offenses. (R p 36). Like Dr Pagano, Dr Hilkey cautioned Mr Sanders’ mental state was “fragil[e],” and that he would “require intensive mental health care,” including “monitoring of his psychotropic medications.” (R p 36). If Mr Sanders stopped taking his medication, Dr Hilkey indicated Mr Sanders “may require a review of his capacity before any legal actions.” (R p 36).
On 13 September 2021, Mr Sanders was evaluated by RL Etheridge, PhD, to “determine [his] mental state at the time of his criminal acts in 2018.” (R pp 46, 37). Like Dr Hilkey, Dr Etheridge expressed her opinion that Mr Sanders “was able to determine the difference between ‘right and wrong’ when committing his crimes in 2018,” and thus he was not legally insane. (R p 48).
Mr Sanders’ jury trial was set to begin on 21 March 2022. On the morning of trial, the State voluntarily dismissed two of the three counts of first-degree forcible sexual offense, as well as the first-degree kidnapping charge. (R p 50, 52).

During a pretrial motions hearing on 21 March 2022, the following exchange occurred between the trial court and Mr Sanders:
THE COURT: Sir, you understand what you’re charged with here today?
THE DEFENDANT: Not really, I don’t. That’s why I keep trying to get him the paper, I want to show it to you. I don’t understand what they be saying. And this man ain’t trying to fight for me. That's why I been trying to get another lawyer, he ain’t trying to fight.
THE COURT: Do you understand that you’re here charged with attempted first degree murder?
THE DEFENDANT: I don’t know. I really don’t.
THE COURT: What do you mean you don’t know? Or you don’t want to know. Tell me about that.

THE DEFENDANT: I don’t really know what’s going on. My mind is really messed up right now, man, and I don’t even know.
(TS p 7); see also Sanders, 2023 WL 8070884, at *1 TA \s "State v. Sanders, No. COA23-55, 2023 WL 8070884, at *3 (N.C. Ct. App. Nov. 21, 2023)"  (quoting this exchange).


A few minutes later, the trial court asked about Mr Sanders’ diagnoses and mental health treatment:

THE COURT: [Defense counsel], if you can answer this question—

[DEFENSE COUNSEL]: Yes, Your Honor.
THE COURT: What has your client been diagnosed with?
[DEFENSE COUNSEL]: He’s been diagnosed previously bipolar, schizophrenia.
THE COURT: I’m reading it now.
[DEFENSE COUNSEL]: Yes, sir.
THE COURT: Schizoeffective disorder, ADD, bipolar and oppositional defiant.
Sir, if I may ask your client this question, [defense counsel]. [Defense counsel], you answer it for me. What medication is your client taking right now?
THE DEFENDANT: Zyprexa. They try to put me on Haldol and some other stuff but I don’t take it because of the reactions and side effects but they gave me Zyprexa now.
THE COURT: Okay. All right.
THE DEFENDANT: Oh, yeah, and it’s been discontinued too. Here in the jail, the jail discontinued it because I wasn’t getting up when it come because it come so early.
THE COURT: Okay.
THE DEFENDANT: I try to get them to put me back on it though.
(TS pp 20-21); see also id. at *1-2 (quoting this exchange).


Despite seeing “the elephant in the room,” (TS p 7), the trial court didn’t conduct “a competency hearing to determine whether [Mr Sanders] was competent to stand trial,” id. at *2 TA \s "State v. Sanders, No. COA23-55, 2023 WL 8070884, at *3 (N.C. Ct. App. Nov. 21, 2023)" . The court, instead, simply reviewed the evaluators’ reports in the court file and “f[ound] [Mr Sanders] capable of proceeding.” (TS p 13).

Mr Sanders was convicted of first-degree forcible sexual offense, attempted murder, armed robbery, and assault with a deadly weapon with intent to kill inflicting serious injury. (R pp 57-58). The trial court consolidated the four convictions into three judgments and imposed consecutive, presumptive-range sentences totaling 804 to 1050 months imprisonment. (R pp 65, 69, 73). Mr Sanders appealed.

On appeal, this Court “agree[d]” with Mr Sanders’ argument “there was substantial evidence before the trial court indicating [he] may have been mentally incompetent at the time of trial.” Id. at *1 TA \s "State v. Sanders, No. COA23-55, 2023 WL 8070884, at *3 (N.C. Ct. App. Nov. 21, 2023)" . Accordingly, this Court concluded “the trial court had a duty to conduct a sua sponte hearing into [Mr Sanders’] competency to stand trial.” Id. at *4. TA \s "State v. Sanders, No. COA23-55, 2023 WL 8070884, at *3 (N.C. Ct. App. Nov. 21, 2023)"  As a result of the trial court’s failure to conduct the necessary competency hearing, this Court “remand[ed] th[e] case to the trial court for a hearing to determine [Mr Sanders’] competency at the time of trial.” Id. TA \s "State v. Sanders, No. COA23-55, 2023 WL 8070884, at *3 (N.C. Ct. App. Nov. 21, 2023)" 

On remand, the trial court conducted a retrospective competency hearing on 13 December 2024. (T.1 p 1). On 16 May 2025, the court announced its ruling in open court, reading into the record its findings of fact and conclusions of law. (T.2 pp 4-9). The court ultimately determined Mr Sanders was capable of proceeding at the time of his March 2022 trial. (T.2 p 9). Later that day, the court entered a written order memorializing its bench order. (R p 78). Mr Sanders again gave notice of appeal. (R p 83).
Argument
I. The trial court lacked subject-matter jurisdiction over the charges against Mr Sanders because the court had previously dismissed the charges and the State never refiled them.
A. A challenge to the trial court’s subject-matter jurisdiction is inherently preserved for appellate review.

“‘[The] [trial] court’s lack of subject matter jurisdiction is not waivable and can be raised at any time, including for the first time upon appeal.’” N.C. Dep’t of Revenue v. Philip Morris USA, Inc., 388 N.C. 181, 186 (2025) TA \l "N.C. Dep’t of Revenue v. Philip Morris USA, Inc., 388 N.C. 181, 186 (2025)" \s "N.C. Dep’t of Revenue v. Philip Morris USA, Inc., 388 N.C. 181, 186 (2025)" \c 1  (quoting In re N.P., 376 N.C. 729, 731 (2021) TA \l "In re N.P., 376 N.C. 729, 731 (2021)" \s "In re N.P., 376 N.C. 729, 731 (2021)" \c 1  (alterations added; emphasis in original). Indeed, the trial court’s jurisdiction may be challenged for the first time on appeal even where, as here, the current appeal is taken from an order entered on remand. See Hoke Cnty. Bd. of Educ. v. State, 927 S.E.2d 600, 636 (N.C. 2026) TA \l "Hoke Cnty. Bd. of Educ. v. State, 927 S.E.2d 600, 636 (N.C. 2026)" \s "Hoke Cnty. Bd. of Educ. v. State, 927 S.E.2d 600, 636 (N.C. 2026)" \c 1  (reviewing in 2026 whether trial court had jurisdiction in 2017 after remand in 2022). Accordingly, the question of whether the trial court had jurisdiction in this case is properly before this Court for review.
B. The trial court’s subject-matter jurisdiction is reviewed de novo on appeal.

Whether the trial court has subject-matter is a “question of law that is reviewed de novo.” In re A.L.L., 376 N.C. 99, 101 (2020) TA \l "In re A.L.L., 376 N.C. 99, 101 (2020)" \s "In re A.L.L., 376 N.C. 99, 101 (2020)" \c 1 . Under the de novo standard, the appellate court considers the legal question anew and freely substitutes its own conclusion for that of the trial court. State v. Williams, 362 N.C. 628, 632-33 (2008) TA \l "State v. Williams, 362 N.C. 628, 632-33 (2008)" \s "State v. Williams, 362 N.C. 628, 632-33 (2008)" \c 1 .

C. When the trial court dismisses charges against a defendant who’s been found incapable of proceeding, the State must, upon a subsequent finding the defendant is competent, refile the charges to confer jurisdiction on the court.
Section 15A-1008 governs the dismissal of criminal charges “[w]hen a defendant lacks capacity to proceed.” N.C.G.S. § 15A-1008(a) TA \l "N.C.G.S. § 15A-1008(a)" \s "N.C.G.S. § 15A-1008(a)" \c 2  (2025). The statute provides three grounds for dismissal:

(1) When it appears to the satisfaction of the court that the defendant will not gain capacity to proceed.
(2) When as a result of incarceration, involuntary commitment to an inpatient facility, or other court-ordered confinement, the defendant has been substantially deprived of his liberty for a period of time equal to or in excess of the maximum term of imprisonment permissible for prior record Level VI for felonies or prior conviction Level III for misdemeanors for the most serious offense charged.
(3) Upon the expiration of a period of five years from the date of determination of incapacity to proceed in the case of misdemeanor charges and a period of 10 years in the case of felony charges.
Id. § 15A-1008(a)(1)-(3) TA \s "N.C.G.S. § 15A-1008(a)" .
The trial court may dismiss the charges “upon motion of the prosecutor or the defendant or upon the court’s own motion.” Id. § 15A-1008(d) TA \s "N.C.G.S. § 15A-1008(a)" . Where the court dismisses the charges pursuant to subsection (a)(2), the dismissal is “without leave.” Id. § 15A-1008(b) TA \s "N.C.G.S. § 15A-1008(a)" . If, however, the court dismisses the charges under either subsections (a)(1) or (a)(3), the dismissal is “without prejudice to the refiling of the charges.” Id. § 15A-1008(c). TA \s "N.C.G.S. § 15A-1008(a)" 
Where charges have been dismissed and not refiled, the trial court lacks jurisdiction to adjudicate the charges or enter judgment upon convictions. See State v. Austin, 31 N.C. App. 20, 26-27 (1976) TA \l "State v. Austin, 31 N.C. App. 20, 26-27 (1976)" \s "State v. Austin, 31 N.C. App. 20, 26-27 (1976)" \c 1  (vacating judgment entered on previously “dismissed” charge); see also State v. McKoy, No. COA13-1071, 2014 WL 2742789, at *6 (N.C. Ct. App. June 17, 2014) TA \l "State v. McKoy, No. COA13-1071, 2014 WL 2742789, at *6 (N.C. Ct. App. June 17, 2014)" \s "State v. McKoy, No. COA13-1071, 2014 WL 2742789, at *6 (N.C. Ct. App. June 17, 2014)" \c 1  (unpublished) (agreeing with defendant’s contention trial court lacked “jurisdiction” to allow defendant to be “tried for and convicted of reckless driving” where charge had been “dismissed” and “the State never obtained another indictment charging Defendant with reckless driving”).
 In the absence of jurisdiction, the trial court “has no power to act and any resulting judgment is void.” N.P., 376 N.C. at 731. TA \s "In re N.P., 376 N.C. 729, 731 (2021)"  As a result, any judgment entered without jurisdiction should be vacated on appeal. Id. TA \s "In re N.P., 376 N.C. 729, 731 (2021)" 
D. The trial court lacked jurisdiction over the dismissed charges against Mr Sanders because they were never refiled after he was found capable of proceeding.
Here, after finding Mr Sanders was incapable of proceeding, the trial court “dismissed” the charges against him on 10 December 2018:

[image: image1.png]DEFENDANT HAS BEEN FOUND TO LACK THE CAPACITY TO PROCEED ON JULY 10, 2018 BY STEPHANIE CALLAWAY.
BOARD CERTIFIED FORENSIC PSYCHOLOGIST OF CENTRAL REGIONAL HOSPITAL. DR. CALLAWAY FOUND
DEFENDANT TO BE "ACUTELY PSYCHOTIC" WITH HALLUCINATIONS AND ILLOGICAL AND UNRELATED RESPONSES.

BASED ON THE FACTS ABOVE, THE COURT ENTERED AN ORDER ON AUGUST 30, 2018 TO INVOULUNTARILY
COMMIT THE DEFENDANT BASED ON A FINDING THAT THE DEFENDANT WAS INCAPABLE TO PROCEED TO TRIAL.

THIS CASE IS TO BE DISMISSED WITH LEAVE UNTIL THE DEFENDANT RE-GAINS THE CAPACITY TO PROCEED TO
TRIAL.




(R p 17).
Although the trial court didn’t cite § 15A-1008(a) as the basis for it’s dismissal, that statute is the only provision allowing for dismissal by the court upon a determination the defendant “lacks capacity to proceed.” N.C.G.S. § 15A-1008(a) TA \s "N.C.G.S. § 15A-1008(a)" . The trial court’s statement it was dismissing “th[e] case” against Mr Sanders “until [he] re-gain[ed] the capacity to proceed to trial” indicates the court dismissed the charges pursuant to subsection (a)(1), which authorizes dismissal when the court is “satisf[ied] . . . the defendant will not gain capacity to proceed.”
 Id. § 15A-1008(a)(1) TA \s "N.C.G.S. § 15A-1008(a)" . Accordingly, the court’s dismissal of the charges was “without prejudice” to the State later pursuing the charges if, as occurred here, the trial court subsequently found Mr Sanders had regained the capacity to proceed. Id. § 15A-1008(c). TA \s "N.C.G.S. § 15A-1008(a)"  The plain language of the statute, however, required “the refiling of the charges” by the State upon the court’s determination Mr Sanders had regained the capacity to proceed. Id. § 15A-1008(c) TA \s "N.C.G.S. § 15A-1008(a)"  (emphasis added); see Burgess v. Your House of Raleigh, Inc., 326 N.C. 205, 209 (1990) TA \l "Burgess v. Your House of Raleigh, Inc., 326 N.C. 205, 209 (1990)" \s "Burgess v. Your House of Raleigh, Inc., 326 N.C. 205, 209 (1990)" \c 1  (“Where the language of a statute is clear and unambiguous, there is no room for judicial construction and the courts must construe the statute using its plain meaning.”).
That didn’t happen here. The trial court record fails to include any indictments indicating the State “refil[ed] . . . the charges,” as required by § 15A-1008(c), after Mr Sanders was found capable of proceeding. The only indictments in the record are those obtained on 13 August 2018—and later dismissed by the court on 10 December 2018. (R pp 13-14, 17). As a result of the State’s failure to refile the dismissed charges, “there w[ere] no valid indictment[s] upon which [Mr Sanders] could have been tried” at his March 2022 trial. McKoy, 2014 WL 2742789, at *6 TA \s "State v. McKoy, No. COA13-1071, 2014 WL 2742789, at *6 (N.C. Ct. App. June 17, 2014)" . Accordingly, “the trial court erred by allowing [Mr Sanders] to be tried for and convicted of” the dismissed charges. Id. TA \s "State v. McKoy, No. COA13-1071, 2014 WL 2742789, at *6 (N.C. Ct. App. June 17, 2014)" 
In the absence of valid indictments, the trial court lacked jurisdiction to adjudicate the charges against Mr Sanders and subsequently enter judgment on his convictions. N.P., 376 N.C. at 731 TA \s "In re N.P., 376 N.C. 729, 731 (2021)" . As in Austin (and McKoy), the court’s judgments, entered on dismissed charges, should be vacated.
II. The trial court misapplied the standard for competency by finding Mr Sanders was able to understand the nature and object of the proceedings against him, comprehend his own situation in reference to the proceedings, “or” assist in his defense in a rational or reasonable manner.
E. A challenge to a trial court’s conclusion of law is preserved for appellate review.
The issue of whether the trial court’s conclusions of law support its ultimate decision in its order is automatically preserved by Rule 10 TA \l "N.C. R. App. P. 10" \s "N.C. R. App. P. 10" \c 4 (a)(1) of the Rules of Appellate Procedure. See N.C. R. App. P. 10 TA \s "N.C. R. App. P. 10" (a)(1) (preserving for review “issue” of “whether the judgment is supported by the verdict or by the findings of fact and conclusions of law”). Here, in the section of its order titled “Conclusions of Law,” the trial court determined “the Defendant was able to understand the nature and object of the proceedings against him, to comprehend his own situation in reference to the proceedings, or to assist in his defense in a rational or reasonable manner.” (R p 82). This legal conclusion doesn’t support the court’s ultimate determination Mr Sanders was capable of proceeding at the time of his March 2022 trial as it misapplies the governing standard for capacity to proceed. Accordingly, this issue is preserved for appellate review.

F. Conclusions of law are reviewed de novo on appeal.

On appeal, this Court “review[s] the trial court’s conclusions of law for legal accuracy and to ensure that those conclusions ‘reflect[] a correct application of [law] to the facts found.’” State v. Garcia, 358 N.C. 382, 391 (2004) TA \l "State v. Garcia, 358 N.C. 382, 391 (2004)" \s "State v. Garcia, 358 N.C. 382, 391 (2004)" \c 1  (quoting State v. Golphin, 352 N.C. 364, 409 (2000) TA \l "State v. Golphin, 352 N.C. 364, 409 (2000)" \s "State v. Golphin, 352 N.C. 364, 409 (2000)" \c 1  (first alteration added). Whether the trial court “‘makes an error of law’” by either misstating or misapplying the governing legal standard is a question “review[ed] . . . de novo.” State v. Rhodes, 366 N.C. 532, 536 (2013) TA \l "State v. Rhodes, 366 N.C. 532, 536 (2013)" \s "State v. Rhodes, 366 N.C. 532, 536 (2013)" \c 1  (citing Koon v. United States, 518 U.S. 81, 100 (1996) TA \l "Koon v. United States, 518 U.S. 81, 100 (1996)" \s "Koon v. United States, 518 U.S. 81, 100 (1996)" \c 1 ).

G. A defendant must satisfy all three of § 15A-1001(a)’s criteria to be capable of proceeding—not just one of them.

Due process forbids the criminal prosecution of an incompetent defendant. Medina v. California, 505 U.S. 437, 453 (1992) TA \l "Medina v. California, 505 U.S. 437, 453 (1992)" \s "Medina v. California, 505 U.S. 437, 453 (1992)" \c 1 ; State v. Hollars, 376 N.C. 432, 441 (2020) TA \l "State v. Hollars, 376 N.C. 432, 441 (2020)" \s "State v. Hollars, 376 N.C. 432, 441 (2020)" \c 1 . The United States Supreme Court set out the constitutional standard for competency in Dusky v. United States, 362 U.S. 402, 402 (1960) TA \l "Dusky v. United States, 362 U.S. 402, 402 (1960)" \s "Dusky v. United States, 362 U.S. 402, 402 (1960)" \c 1  (per curiam), holding a defendant can’t be tried unless “he has sufficient present ability to consult with his lawyer with a reasonable degree of rational understanding” and “he has a rational as well as factual understanding of the proceedings against him.”
Our General Assembly incorporated Dusky’s constitutional standard into § 15A-1001(a), which provides in full:
No person may be tried, convicted, sentenced, or punished for a crime when by reason of mental illness or defect he is unable to understand the nature and object of the proceedings against him, to comprehend his own situation in reference to the proceedings, or to assist in his defense in a rational or reasonable manner. This condition is hereinafter referred to as “incapacity to proceed.”
N.C.G.S. § 15A-1001(a) TA \l "N.C.G.S. § 15A-1001(a)" \s "N.C.G.S. § 15A-1001(a)" \c 2  (2025). Section 15A-1001(a) “provides three separate tests in the disjunctive. If a defendant is deficient under any of these tests[,] he or she does not have the capacity to proceed.” State v. Shytle, 323 N.C. 684, 688 (1989) TA \l "State v. Shytle, 323 N.C. 684, 688 (1989)" \s "State v. Shytle, 323 N.C. 684, 688 (1989)" \c 1 . Framing Shytle’s holding in affirmative language, the separate tests are conjunctive: a defendant is competent only if all three criteria are satisfied. See Hollars, 376 N.C. at 441-42 TA \s "State v. Hollars, 376 N.C. 432, 441 (2020)"  (“[T]o possess the competence necessary to stand trial, a defendant must have the ‘capacity to understand the nature and object of the proceedings against him, to consult with counsel, and to assist in preparing his defense.’” (quoting Drope v. Missouri, 420 U.S. 162, 171 (1975) TA \l "Drope v. Missouri, 420 U.S. 162, 171 (1975)" \s "Drope v. Missouri, 420 U.S. 162, 171 (1975)" \c 1 ) (emphasis added).
H. The trial court erred by misapplying the three separate tests for competency in the disjunctive.


Here, the trial court misstated the governing standard for competency and thus “ma[d]e[] an error of law,” Rhodes, 366 N.C. at 536 TA \s "State v. Rhodes, 366 N.C. 532, 536 (2013)"  (citation and quotation marks omitted), in applying law to fact. When orally rendering its decision from the bench, the court concluded:
Based on the above findings of fact, the Court finds that the Defendant was able to understand the nature and object of the proceedings against him, to comprehend his own situation in reference to the proceedings or to assist in his defense in a rational or reasonable manner.
(T.2 p 9) (emphasis added). The court repeated this legal conclusion in its written order:
Based on the above Findings of Fact, the court finds the Defendant was able to understand the nature and object of the proceedings against him, to comprehend his own situation in reference to the proceedings, or to assist in his defense in a rational or reasonable manner.
(R p 82) (emphasis added).

The trial court’s conclusion of law—twice repeated—shows it applied § 15A-1001(a)’s governing standard in the disjunctive (“or”) rather than the conjunctive (“and”). Thus, according to the trial court’s articulation of the law, Mr Sanders was capable of proceeding so long as he satisfied any one of the “three separate tests” set out in § 15A-1001. Shytle, 323 N.C. at 688 TA \s "State v. Shytle, 323 N.C. 684, 688 (1989)" . That, of course, is incorrect under Dusky and § 15A-1001(a). While the statute sets out the standard for incapacity in the disjunctive, the test for capacity is conjunctive. To be found capable of proceeding, a defendant must satisfy all three tests—not just one or more of them. See id.; TA \s "State v. Shytle, 323 N.C. 684, 688 (1989)"  see also State v. Cook, 104 R.I. 442, 447 (1968) TA \l "State v. Cook, 104 R.I. 442, 447 (1968)" \s "State v. Cook, 104 R.I. 442, 447 (1968)" \c 1  (all “three” criteria must be “found” by trial court for defendant to be competent). The trial court, therefore, applied the wrong standard in determining whether Mr Sanders had the capacity to proceed.
Where, as here, the trial court uses the wrong legal standard in making a fact-intensive determination, the proper remedy is to remand the case to the court “for reconsideration and application of the appropriate test.” See State v. Buchanan, 353 N.C. 332, 336 (2001) TA \l "State v. Buchanan, 353 N.C. 332, 336 (2001)" \s "State v. Buchanan, 353 N.C. 332, 336 (2001)" \c 1  (remanding case where “the trial court’s conclusions of law reflect an incorrect application of legal principles to the facts found”). Accordingly, this case should be remanded for the trial court to reconsider and apply the conjunctive test for capacity established by Dusky and set out in § 15A-1001(a).
III. The trial court erred by allocating the burden of proving retrospective incompetency to Mr Sanders.
I. A challenge to a trial court’s conclusion of law is preserved for appellate review.
As with issue II, the question of whether the trial court’s conclusions of law support its ultimate decision is automatically preserved by Rule 10(a)(1). See N.C. R. App. P. 10 TA \s "N.C. R. App. P. 10" (a)(1). Here, in the “Conclusions of Law” section of the trial court’s order, it stated: “The defendant bears the burden of persuasion on a motion [for a competency determination] under [§ 15A-1001(a)].” (R p 81) (alterations added). This legal conclusion doesn’t support the court’s ultimate determination Mr Sanders was capable of proceeding at the time of his March 2022 trial because it incorrectly assigns the burden of proof to the defense at a retrospective competency hearing. This issue is thus preserved for appellate review.
J. Whether the burden of proof is allocated to the correct party is a question of law, reviewed de novo.
“The allocation of burden of proof is a legal issue subject to de novo review.” United States v. Smith, 133 F.3d 737, 746 (10th Cir. 1997) TA \l "United States v. Smith, 133 F.3d 737, 746 (10th Cir. 1997)" \s "United States v. Smith, 133 F.3d 737, 746 (10th Cir. 1997)" \c 1 ; accord United States v. Krieger, 628 F.3d 857, 862 (7th Cir. 2010) TA \l "United States v. Krieger, 628 F.3d 857, 862 (7th Cir. 2010)" \s "United States v. Krieger, 628 F.3d 857, 862 (7th Cir. 2010)" \c 1  (reviewing “de novo” issue of “burdens of proof”); United States v. Doe, 705 F.3d 1134, 1143 (9th Cir. 2013) TA \l "United States v. Doe, 705 F.3d 1134, 1143 (9th Cir. 2013)" \s "United States v. Doe, 705 F.3d 1134, 1143 (9th Cir. 2013)" \c 1  (“A [trial] court’s allocation of the burden of proof is a question of law reviewed de novo.”).
K. Retrospective competency hearings are effectively an opportunity to determine whether the violation of a defendant’s due process right to not be tried while incompetent is harmless, and thus the State bears the burden of proving competency at the time of trial.
Where, as here, a defendant’s due process right has been violated by the trial court’s failure to conduct the necessary hearing concerning the defendant’s capacity to proceed at the time of trial, the case may be remanded, if feasible, for a “retrospective competency hearing” as an alternative remedy to a new trial. State v. Sides, 376 N.C. 449, 466 (2020) TA \l "State v. Sides, 376 N.C. 449, 466 (2020)" \s "State v. Sides, 376 N.C. 449, 466 (2020)" \c 1 ; accord McRae II, 163 N.C. App. at 367 TA \s "State v. McRae, 163 N.C. App. 359, 362-72 (2004)"  (“[R]etrospective competency hearing [is] an alternative remedy to a new trial in cases where the trial judge failed to conduct a necessary competency hearing at the initial trial.”).
Neither the United States Supreme Court nor our Supreme Court has addressed which party—the defendant or the State—bears the burden of proof in retrospective competency proceedings. But this Court has. In McRae II, 163 N.C. App. at 367-68 TA \s "State v. McRae, 163 N.C. App. 359, 362-72 (2004)" , this Court affirmatively held that, in the context of retrospective competency proceedings, “[i]t is [the] defendant’s burden of proof to show that he lacked the capacity to proceed” at the time of trial. McRae II was wrongly decided and should be overturned.

Although the Court in McRae II, 163 N.C. App. at 367 TA \s "State v. McRae, 163 N.C. App. 359, 362-72 (2004)" , understood a retrospective competency hearing is an “alternative remedy to a new trial,” the Court failed to recognize a prior determination that a defendant’s due process right has been violated “turn[s] the tables” on which party bears the burden of proof at a subsequent retrospective competency hearing, James v. Singletary, 957 F.2d 1562, 1570 (11th Cir. 1992) TA \l "James v. Singletary, 957 F.2d 1562, 1570 (11th Cir. 1992)" \s "James v. Singletary, 957 F.2d 1562, 1570 (11th Cir. 1992)" \c 1 . When a competency hearing is held contemporaneously with trial, the “[d]efendant has the burden of persuasion with respect to establishing his incapacity” in that hearing. State v. Gates, 65 N.C. App. 277, 283 (1983) TA \l "State v. Gates, 65 N.C. App. 277, 283 (1983)" \s "State v. Gates, 65 N.C. App. 277, 283 (1983)" \c 1 . But retrospective competency hearings are different.
Where, as here, the defendant has previously established the “trial court failed to hold a competency hearing on its own initiative despite information raising a bona fide doubt as to the [defendant]’s competency,” the due process violation creates “a rebuttable presumption of incompetency.” James, 957 F.2d at 1570 TA \s "James v. Singletary, 957 F.2d 1562, 1570 (11th Cir. 1992)" . And it’s the State’s burden to “rebut this presumption by proving that the [defendant] in fact had been competent at the time of trial.” Id. TA \s "James v. Singletary, 957 F.2d 1562, 1570 (11th Cir. 1992)" ; see also United States. v. Makris, 535 F.2d 899, 906 (5th Cir. 1976) TA \l "United States. v. Makris, 535 F.2d 899, 906 (5th Cir. 1976)" \s "United States. v. Makris, 535 F.2d 899, 906 (5th Cir. 1976)" \c 1  (“no question” government bears “burden of proving defendant competent to stand trial” at “nunc pro tunc” competency hearing).
A retrospective competency hearing is, in essence, a hearing to determine whether the trial court’s failure to conduct the necessary inquiry at trial “constituted harmless error.” James, 957 F.2d at 1571 TA \s "James v. Singletary, 957 F.2d 1562, 1570 (11th Cir. 1992)" . As with other nonstructural constitutional violations, the State bears the “burden of proof” on the issue of harmlessness. Id. at 1570 n.12 TA \s "James v. Singletary, 957 F.2d 1562, 1570 (11th Cir. 1992)" . And the State may satisfy its burden only by rebutting the presumption of incompetency—that is, by proving the defendant was, in fact, competent at the time of trial. Id. at 1570. TA \s "James v. Singletary, 957 F.2d 1562, 1570 (11th Cir. 1992)" 
Put differently: if the defendant bears the burden of proving retrospectively that he was incompetent at the time of trial, that means the defendant bears the burden of demonstrating the due process violation was not harmless. But that’s not the way constitutional law works. See Chapman v. California, 386 U.S. 18, 24 (1967) TA \l "Chapman v. California, 386 U.S. 18, 24 (1967)" \s "Chapman v. California, 386 U.S. 18, 24 (1967)" \c 1  (“someone other than the person” whose constitutional rights were violated bears “burden” of showing violation was “harmless,” and that other person is “the beneficiary of [the] constitutional error”); see also N.C.G.S. § 15A-1443(b) TA \l "N.C.G.S. § 15A-1443(b)" \s "N.C.G.S. § 15A-1443(b)" \c 2  (2025) (“The burden is upon the State to demonstrate, beyond a reasonable doubt, that the [constitutional] error was harmless.”). Accordingly, at a retrospective competency hearing, the State bears the burden of proving the defendant was competent at the time of trial—not the other way around.
L. The trial court erred by assigning the burden of proof to Mr Sanders at the retrospective competency hearing.
In Mr Sanders’ previous appeal, this Court concluded “there was substantial evidence sufficient to raise a bona fide doubt regarding [Mr Sanders’] competency to stand for trial,” and thus the trial court violated Mr Sanders’ right to due process by not “conduct[ing] a sua sponte hearing” on the issue. Sanders, 2023 WL 8070884, at *3-4. TA \s "State v. Sanders, No. COA23-55, 2023 WL 8070884, at *3 (N.C. Ct. App. Nov. 21, 2023)"  Accordingly, the Court “remand[ed] th[e] case to the trial court for a hearing to determine [Mr Sanders’] competency at the time of trial.” Id. at *4. TA \s "State v. Sanders, No. COA23-55, 2023 WL 8070884, at *3 (N.C. Ct. App. Nov. 21, 2023)" 
Pursuant to this Court’s mandate, the trial court conducted a retrospective competency hearing on 13 December 2024. In its 16 May 2025 order, the trial court addressed the burden of proof, concluding as a matter of law: “The defendant bears the burden of persuasion on a motion [for a competency determination] under [§ 15A-1001(a)].” (R p 81) (alterations added).
The trial court’s conclusion of law shows the court assigned the burden of proof to the defense, as if the proceeding were a competency hearing being conducted at the time of trial. But it was not. It was a retrospective competency proceeding. The difference between the two types of hearings “turn[s] the tables” on which party bears the burden of proof. James, 957 F.2d at 1570. TA \s "James v. Singletary, 957 F.2d 1562, 1570 (11th Cir. 1992)" 
The trial court’s allocating the burden of proof to the defense conflicts with the constitutional rule that a rebuttable presumption of incompetence is established by a prior determination that the defendant wasn’t afforded the necessary competency hearing at trial, and that the State bears the burden of rebutting that presumption in subsequent retrospective competency proceedings. James, 957 F.2d at 1570 TA \s "James v. Singletary, 957 F.2d 1562, 1570 (11th Cir. 1992)" ; Makris, 535 F.2d at 906 TA \s "United States. v. Makris, 535 F.2d 899, 906 (5th Cir. 1976)" . It also conflicts with the broader principle established in Chapman, 386 U.S. at 24 TA \s "Chapman v. California, 386 U.S. 18, 24 (1967)" , that the State, as “the beneficiary of [the] constitutional error,” bears the “burden to show that it was harmless.”
In sum, Mr Sanders “made out a federal constitutional violation” in his prior appeal. James, 957 F.2d at 1571 TA \s "James v. Singletary, 957 F.2d 1562, 1570 (11th Cir. 1992)" . Having convinced this Court his right to due process had been violated, his work was done. See State v. Billups, 301 N.C. 607, 610 (1981) TA \l "State v. Billups, 301 N.C. 607, 610 (1981)" \s "State v. Billups, 301 N.C. 607, 610 (1981)" \c 1  (“If a constitutional violation is shown, the burden shifts to the State to prove that such error was harmless beyond a reasonable doubt.”) (emphasis added). As a consequence of this Court’s previous finding of a due process violation, the State bore the burden at the retrospective competency hearing of demonstrating the “failure to hold a competency hearing constituted harmless error.” James, 957 F.2d at 1571 TA \s "James v. Singletary, 957 F.2d 1562, 1570 (11th Cir. 1992)" . This burden required the State to “prove [Mr Sanders’] competency” at the time of his March 2022 trial. Id. at 1570. TA \s "James v. Singletary, 957 F.2d 1562, 1570 (11th Cir. 1992)"  The trial court accordingly erred by allocating the burden of proof to Mr Sanders to show he was incompetent. Mr Sanders is thus entitled to a new retrospective competency hearing where the State is assigned the burden of “prov[ing] competency.” Id. TA \s "James v. Singletary, 957 F.2d 1562, 1570 (11th Cir. 1992)" 
Conclusion
The trial court lacked subject-matter jurisdiction to adjudicate the charges against Mr Sanders and enter judgment on his convictions because the court had previously dismissed the charges and the State failed to refile them prior to trial. The lack of jurisdiction requires vacatur of Mr Sanders’ convictions and the court’s judgments.
Alternatively, the court articulated and applied the wrong standard for determining whether Mr Sanders was competent at the time of his March 2022 trial. The court further improperly imposed the burden of proof on Mr Sanders on remand, requiring him to prove he was incompetent at trial. Both errors require Mr Sanders’ case to be remanded to the trial court for a new retrospective competency hearing.
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� On 10 April 2026, counsel moved to amend the printed record on appeal to include two judgments omitted from the original record. By order entered that same day, this Court granted the motion, struck the originally filed record, and substituted the amended record. The amended record is referenced as “(R p __)” throughout this brief. On 30 April 2026, counsel moved to supplement the record with (1) the forensic report prepared by Stephanie Callaway, PsyD, and filed with the trial court on 10 July 2018; and (2) the first volume of the transcript from Mr Sanders’ 21-24 March 2022 trial. Pursuant to this Court’s 30 April 2026 order allowing the motion, counsel filed Dr Callaway’s report as a printed supplement and uploaded the requested transcript volume. The record supplement is referenced as “(R Supp p __).” And the supplemental transcript volume from trial is referenced as “(TS p __).”


� Judge Croom held two hearings on remand: an evidentiary hearing on 13 December 2024 and a hearing on 16 May 2025 in which he orally rendered his order from the bench. The transcript of the 13 December 2024 hearing is referenced in this brief as “(T.1 p __)” and the transcript of the 16 May 2025 hearing is referenced as “(T.2 p __).”


� McKoy is an unpublished decision and thus isn’t “controlling legal authority.” See N.C. R. App. P. 30� TA \l "N.C. R. App. P. 30" \s "N.C. R. App. P. 30" \c 4 �(e)(3). This Court, however, routinely adopts the reasoning of unpublished decisions when that reasoning is persuasive. E.g., State v. Gardner, 227 N.C. App. 364, 368 (2013)� TA \l "State v. Gardner, 227 N.C. App. 364, 368 (2013)" \s "State v. Gardner, 227 N.C. App. 364, 368 (2013)" \c 1 � (“adopt[ing]” reasoning from unpublished opinion where panel found its reasoning “persuasive”). Given the factual similarities between McKoy and this case, this Court should adopt McKoy’s reasoning and apply its holding here. In any event, Austin, as a published opinion, is controlling and requires vacatur of the judgments entered on the charges that were dismissed and never refiled.


� This reading of the trial court’s order is confirmed by neither of the other two grounds for dismissal applying in this case. The record shows Mr Sanders hadn’t been confined for a period equal to or exceeding the maximum aggravated sentences applicable to the felony classes for the charges against him. See N.C.G.S. § 15A-1008(a)(2)� TA \l "N.C.G.S. § 15A-1008(a)(2)" \s "N.C.G.S. § 15A-1008(a)(2)" \c 2 �. As a Class B1 felony, the conviction for first-degree forcible sexual offense alone would’ve resulted in a maximum aggravated sentence of life imprisonment. See N.C.G.S. § 14-27.26(b)� TA \l "N.C.G.S. § 14-27.26(b)" \s "N.C.G.S. § 14-27.26(b)" \c 2 � (2025) (defining first-degree forcible sexual offense as “Class B1 felony”); N.C.G.S. § 15A-1340.17� TA \l "N.C.G.S. § 15A-1340.17" \s "N.C.G.S. § 15A-1340.17" \c 2 �(c) (2025) (maximum sentence for Level VI offender convicted of Class B1 felony is “Life Imprisonment Without Parole”). Nor does the record indicate 10 years had run since the trial court’s 30 August 2018 determination Mr Sanders was incapable of proceeding. See N.C.G.S. § 15A-1008(a)(3)� TA \s "N.C.G.S. § 15A-1008(a)" �.


� As a published decision, McRae II is, of course, controlling precedent, and this Court is required to follow it. In re Civil Penalty, 324 N.C. 373, 384 (1989)� TA \l "In re Civil Penalty, 324 N.C. 373, 384 (1989)" \s "In re Civil Penalty, 324 N.C. 373, 384 (1989)" \c 1 �. Accordingly, this issue is raised to preserve it for further review in the Supreme Court or federal courts. See State v. Alldred, 245 N.C. App. 450, 451 (2016)� TA \l "State v. Alldred, 245 N.C. App. 450, 451 (2016)" \s "State v. Alldred, 245 N.C. App. 450, 451 (2016)" \c 1 � (appellants may raise already-decided issues for “preservation purposes”).





