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[bookmark: _Toc195282386]ISSUES PRESENTED
I. [bookmark: _Toc390203679][bookmark: _Hlk195168251]THE TRANSCRIPT DOES NOT REVEAL THAT MR. LUCAS RECEIVED AN OPPORTUNITY TO BE HEARD ON HIS ATTORNEY’S FEES.  ACCORDINGLY, THE TRIAL COURT ERRED BY AWARDING ATTORNEY’S FEES AS A CIVIL JUDGMENT.

II. [bookmark: _Hlk195168330]THE STATE DID NOT PROVIDE THE COURT WITH SUFFICIENT EVIDENCE OF THE SPECIFIC AMOUNT OF RESTITUTION AWARDED AGAINST MR. LUCAS.  ACCORDINGLY, THE TRIAL COURT ERRED BY ENTERING A JUDGMENT FOR RESTITUTION IN THE SPECIFIC AMOUNT OF $3,200.04. 

[bookmark: _Toc503990237][bookmark: _Toc505494699][bookmark: _Toc15393835][bookmark: _Toc195282387]
STATEMENT OF THE CASE
[bookmark: _Hlk195263864][bookmark: _Toc390204029]On 30 March 2022, Defendant Ramone Lucas was arrested from breaking and or entering and felony larceny related to offenses alleged to have occurred between 11 December 2021 and 22 December 2021. (Rp. 2) Subsequently, on 09 May 2022, Defendant Lucas was indicted for breaking and or entering, felony larceny of a four-wheeler with an approximate value of $9,415.00 and possession of stolen property based on the same four-wheeler.  (Rp. 4)
On 11 September 2023, Defendant Lucas stood trial during the criminal session in Nash County, North Carolina, the Honorable Timothy W. Wilson, presiding. (Tp. 1) Defendant Lucas was found guilty on all charges. (Rp. 106) The trial court found that Defendant Lucas had a prior record level of three. (Rp. 107) On 13 September 2023, Judge Wilson sentenced Defendant Lucas to 10 to 21 months in custody of the North Carolina Department of Adult Corrections (NCDAC) with 342 days of credit for pretrial confinement on the breaking and or entering charge.  (Rp. 109) That sentence was to begin “at the expiration of all sentences which [he was then] obligated to serve.” (Rp. 109) Also, as part of that judgment, the Court entered a civil judgment for restitution in the amount of $3,400.02 and attorney’s fees in the amount of $1,820.00. (Rp. 110) Judge Wilson also imposed a separate and consecutive sentence of 10 to 21 months for the felony larceny charge. (Rp. 111) Defendant Lucas entered an oral Notice of Appeal on 13 September 2023. (Rp. 116; Tp. 241)
[bookmark: _Toc503990238][bookmark: _Toc505494700][bookmark: _Toc15393836][bookmark: _Toc195282388]STATEMENT OF THE GROUNDS FOR APPELLATE REVIEW
Lucas appeals from the final judgment of the Nash County Superior Court, including the civil judgments for attorney’s fees and restitution pursuant to N.C.G.S. § 7A-27(b)(1). 
Lucas also appeals the civil judgments awarding attorney’s fees and restitution pursuant to a petition for writ of certiorari under N.C. R. App. P. 21 filed contemporaneously herewith. Lucas’s oral notice of appeal may not comply with N.C. R. App. P. 3(a) as provided in State v. Smith, 188 N.C. App. 842, 845, 656 S.E.2d 695, 697 (2008) (holding that a judgment for attorney’s fees is a civil judgment that requires compliance with N.C. R. App. P. Rule 3(a)).
It is not clear that this Court’s decision in Smith is consistent with the plain meaning of Rule 3(a) of the North Carolina Rules of Appellate Procedure. In that case, the Court’s determination of jurisdiction turned on its application of the term “civil judgment” to Rule 3(a). Id. at 845, 656 S.E.2d at 697. However, reading that rule to apply civil judgments arising from criminal actions has the effect of disregarding the rest of the rule. Rule 3(a) states that 
“[a]ny party entitled by law to appeal from a judgment or order of a superior or district court rendered in a civil action or special proceeding may take appeal by filing notice of appeal with the clerk of superior court and serving copies thereof upon all other parties within the time prescribed by subsection (c) of this rule.

N.C. R. App. P. 3(a) (emphasis added). This Court in Smith did not provide that orders for attorney’s fees docketed as civil judgments were “rendered in a civil action or special proceeding” as provided under Rule 3(a). Furthermore, N.C. R. App. P. 4(a) does not say it applies to “criminal judgments.” It applies to a “judgment or order of a superior court rendered in a criminal action . . ..” Id. (emphasis added). Notwithstanding that an order of restitution or attorney’s fees is docketed to be paid as a civil judgment, it would be odd to consider those orders to be rendered in a civil action. Those judgments arise in criminal cases, with criminal case numbers, generally during criminal superior court sessions.  
Additionally, the payment of fees, costs, or restitution, whether docketed as a civil judgment or not, is still given as part of a defendant’s criminal sentence. See, e.g. State v. Mumford, 364 N.C. 394, 403, 699 S.E.2d 911, 917 (2010) (concluding that appeal of an order of restitution was preserved without objection under N.C.G.S. § 15A-1446(d)(18) where the “sentence imposed was unauthorized at the time imposed”); see also State v. Patterson, 223 N.C. App. 180, 181-82, 735 S.E.2d 602, 603 (2012) (applying N.C.G.S. § 15A-1446(d)(18) to review court costs imposed as a civil judgment when the defendant failed to object at trial). In other words, the Smith rule requires the court to interpret a feature of a criminal sentence, that is preserved as part of the sentence as a matter of law, as if it is a separate and distinct civil action. 
Furthermore, assuming Rule 3(a) is applicable, the undersigned counsel is unclear based on his review of the Clerk’s File as to when the time to file the Notice of Appeal pursuant to N.C. R. App. P. 3(c) began to run. There is no certificate of service specific to the civil judgments docketed showing when Lucas was served with the judgment, the catalyst to the clock starting on the Notice of Appeal under N.C. R. App. P. 3(c).[footnoteRef:1]  [1:  N.C. R. App. P. 3(c) reads as follows: 
(c) Time for taking appeal. In civil actions and special proceedings, a party must file and serve a notice of appeal:
	(1) within thirty days after entry of judgment if the party has been served with a copy of the judgment within the three day period prescribed by Rule 58 of the Rules of Civil Procedure; or
	(2) within thirty days after service upon the party of a copy of the judgment if service was not made within that three-day period; . . .
N.C. R. App. P. 3(c)(1)-(2) (emphasis added).] 

However, the Undersigned Counsel also recognizes that Smith may be binding precedent. In re Civil Penalty, 324 N.C. 373, 384, 379 S.E.2d 30, 37 (1989). Accordingly, in an abundance of caution, Lucas petitioned this Court under N.C. R. App. P. 21. 
[bookmark: _Toc503990239][bookmark: _Toc505494701][bookmark: _Toc15393837][bookmark: _Toc195282389]STATEMENT OF THE FACTS
On 22 December 2021, Karen Battle was about to leave her house for a hair appointment when she noticed that her barn door was open. (Tp. 36) She thought that was “weird” and walked out to investigate. (Tpp. 36, 38) The last time she had been out to the barn was in November of 2021 to get her Christmas stuff. (Tpp. 37-38) But now, she noticed that the handle to the barn door was broken. (Tp. 38-39) She also noticed that two four-wheelers were missing: a red and white 2020 Honda four-wheeler, and a blue and silver Yamaha four-wheeler. (Tpp. 36-37) 
She went back in the house and told her husband “somebody has taken our four-wheelers.” (Tp. 36) Mrs. Battle’s daughter posted about it on Facebook.” (Tp. 36) She then called the police to report the four-wheelers stolen. (Tp. 38) 
Deputy Stan Ricks of the Nash County Sheriff’s Office responded. (Tpp. 38, 189) She told Ricks that she did not see anybody take the four-wheelers. (Tp. 45) She believed the four-wheelers had to be “pushed off” because they were loud enough that if someone would have driven them out of the barn, her daughter (whose room is near the barn) would have heard it. (Tp. 39) Mrs. Battle provided Ricks with the VIN for each four-wheeler. (Tp. 40) Her daughter also provided Ricks with photographs of the four-wheelers. (Tp. 40)
Just under a week later, Detective Joshua Trull of the Nash County Sheriff’s Office performed a follow-up visit to the Battle property. (Tpp. 46-47) While there, Ayana Battle, Mrs. Battle’s daughter, showed Detective Trull a Facebook post dated 25 December 2021 with the caption “Merry fuccin xmas!!!!.” (Rp. 53; Tpp. 48-49) The screen name for the post was “Mone Pee.” (Rp. 53; Tp. 48) Trull recognized the person pictured in the Facebook profile as Ramone Lucas based on previous contacts. (Tp. 52) Based on the Facebook post, Trull applied for and obtained a warrant to search the Facebook Account of “Mone Pee” for the month of December 2021. (Tp. 55) Facebook provided records which included, inter alia, messages, photos, and videos related to the Facebook account of Ramone Lucas. (Rpp. 8, 54; Tpp. 58-59)
Eventually, the Blue Yamaha four-wheeler was located at a towing lot in Wilson, North Carolina after an incident on 11 February 2022 in which the four-wheeler was seized after becoming inoperable and the driver running away. (Tp. 183) Detective Trull was able to match the VIN under the foot peg and took custody of it. (Rp. 184) 
The Red Honda was also located. (Tpp. 177-78) It was found at a tow lot in Rocky Mount, North Carolina. (Tpp. 43, 177-78) 
On 07 May 2022, Lucas was charged with three offenses, breaking or entering (related to the barn), felony larceny of the Yamaha four-wheeler, and possession of a stolen vehicle, also related to the Yamaha four-wheeler. (Rp. 4) Lucas was not charged with larceny or possession of a stolen vehicle in relation to the Red Honda four-wheeler. 
At trial the only person who testified to the value of either four-wheeler was Karen Battle. She testified that after the Blue Yamaha was recovered, the finance company took possession of it. (Tp. 44) She testified that her and her husband bought it for $14,000.00 and paid $250.00 per month. (Tp. 45) She did not know how much was left on the note to be paid. (Tp. 45) The State presented no documentary evidence related to the note or any balance owed above the note. 
As to the Red Honda, Mrs. Battle testified that it cost $900.00 to get the vehicle out of the tow lot. (Tp. 43) Again, the State did not present any receipts or other documentary evidence substantiating that number. 
Lucas was found guilty on all charges. (Rp. 106) The trial court arrested judgment on the possession of a stolen vehicle charge. (Rp. 113, Tpp. 237, 239) He was sentenced to separate and consecutive sentences of 10 to 21 months for the breaking or entering charge and the felony larceny charge. (Rpp. 109-111) The Court also ordered attorney’s fees and restitution. (Rp. 109) 
[bookmark: _Hlk195264050]As to restitution, the State did not present any exhibits or testimony beyond Mrs. Battle’s sworn testimony of $900.00 for towing fees. Restitution evidence was provided via the following exchange.
THE COURT: No restitution in this case?

MR. KOEHLER: Your Honor, the State does have a restitution figure, $3,200.00.  This is the amount after insurance payments. This is a figure generated by the Battle family, placing that loss after insurance payment at $2,300.04 for the Yamaha, and $900.00 for towing fees.

If I may approach?

THE COURT: Yes, sir. 

(Document handed up to the Court)

THE COURT: This just addresses the Yamaha; correct?

MR. KOEHLER: That’s correct, Your Honor.  That’s correct, Ms. Battle, is it not? I apologize. Yes, it is, Your Honor, that’s correct.

THE COURT: Anything further from the State? 

MR. KOEHLER: No, Your Honor. 

(Tp. 238) Defense counsel did not object. 
[bookmark: _Hlk195263966]	Later during sentencing, the court addressed attorney’s fees as provided below.
THE COURT: . . . Restitution in the amount of $3,200.04, plus attorneys fees –
 	
	Mr. Wells?

MR. WELLS: Judge, I have not – I have not figured it.

THE COURT: All right, that’s fine.

-- plus attorneys fees, plus court costs, are to be docketed as a civil judgment only.

(Tpp. 239-40) The Court never addressed Lucas following this exchange. It never asked Lucas about attorney’s fees or his satisfaction with counsel on the record. 
	Lucas then entered oral notice of appeal as to the criminal judgment. (Tp. 241)  He did not file a separate written notice for the civil judgment imposed. 
[bookmark: _Toc505494702][bookmark: _Toc15393838][bookmark: _Toc195282390]ARGUMENT
[bookmark: _Toc195282391][bookmark: _Toc503990242][bookmark: _Toc505494704][bookmark: _Toc15393840]THE TRANSCRIPT DOES NOT REVEAL THAT MR. LUCAS RECEIVED AN OPPORTUNITY TO BE HEARD ON THE ISSUE OF ATTORNEY FEES BEFORE THE TRIAL COURT ENTERED ITS JUDGMENT. ACCORDINGLY, THE TRIAL COURT ERRED BY AWARDING ATTORNEY’S FEES AS A CIVIL JUDGMENT.
[bookmark: _Toc195282392]Standard of Review
“Whether the trial court gave a defendant adequate notice and an opportunity to be heard regarding the total amount of hours and fees claimed by the court-appointed attorney is a question of law” and is reviewed de novo. State v. Patterson, 269 N.C. App. 640, 646, 839 S.E.2d 68, 73 (2020) (citations and internal quotations omitted). “Under a de novo review, the court considers the matter anew and freely substitutes its own judgment for that of the lower tribunal.” State v. Williams, 362 N.C. 628, 632-33, 669 S.E.2d 290, 294 (2008) (citations and quotations omitted). 
[bookmark: _Toc195282393]Lucas was not provided notice or an opportunity to be heard as to attorney’s fees.
[bookmark: _Hlk195270688]The trial court, although stating that it was going to list attorney’s fees as a civil judgment, did not address Lucas personally. Nor was there evidence on record that a discussion occurred regarding the total hours, hourly rate, or total fee. 
Our courts have long adhered to the rule that before the trial court may impose a civil judgment for attorney’s fees against an indigent defendant, that defendant must have notice and an opportunity to be heard regarding those fees. See State v. Crews, 284 N.C. 427, 440, 201 S.E.2d 840, 848 (1974); State v. Webb, 358 N.C. 92, 101, 591 S.E.2d 505, 513 (2004); State v. Stafford, 45 N.C. App. 297, 300, 262 S.E.2d 695, 697 (1980); State v. Jacobs, 172 N.C. App. 220, 235, 616 S.E.2d 306, 316 (2005); State v. Friend, 257 N.C. App. 516, 523, 809 S.E.2d 902, 907 (2018); State v. Patterson, 269 N.C. App. 640, 646, 839 S.E.2d 68, 73 (2020). 
“Ordinarily, when a defendant is represented by counsel, notice to defendant’s counsel that the court is taking up the issue would be sufficient to satisfy the requirement that a defendant must have notice and an opportunity to be heard.” Friend, 257 N.C. App. at 522, 809 S.E.2d at 907. “However, when the court is contemplating a money judgment against the defendant for attorney’s fees the interests of the defendant and trial counsel are not necessarily aligned.” State v. Simpson, 293 N.C. App. 763, 766, 901 S.E.2d 251, 254 (2024) (citing Friend, 257 N.C. App. at 522-23, 809 S.E.2d at 907) (internal quotation marks omitted). 
In the context of attorney’s fees, the trial court usually satisfies the “opportunity to be heard” requirement by asking the defendant personally—and not through counsel— “whether they wish to be heard on the issue.” Patterson, 269 N.C. App. at 646, 839 S.E.2d at 73 (citing Friend, 257 N.C. App. at 523, 809 S.E.2d at 907). If the trial court fails to have a direct colloquy on the issue of attorney’s fees, “the requirements of notice and opportunity to be heard will be satisfied only if there is other evidence in the record demonstrating that the defendant received notice, was aware of the opportunity to be heard on the issue, and chose not to be heard.” Friend, 257 N.C. App. at 253, 809 S.E.2d at 907. 
Notice and an opportunity to be heard includes not only a colloquy in which the trial court notifies the defendant that it intends to impose attorney’s fees, but also notifies the defendant about the total amount of those fees and offers the defendant an opportunity to be heard as to the total amount. For example, in State v. Jacobs, 172 N.C. App. 220, 616 S.E.2d 306 (2005), the trial court inquired whether the defendant’s counsel was court appointed. Id. at 235, 616 S.E.2d at 316. Counsel responded that he was court-appointed and had not yet calculated his hours. Id. The Court then engaged in the following colloquy with the defendant. 
THE COURT: Well, now, let me say to you, Mr. Jacobs, I'm going to give you notice of this now, he's going to submit a bill, an hourly bill. I don't know how much that hourly bill is going to total up, how many hours he's got. I know he's got two days, more than two days work here in the courtroom. But whatever, it's going to be at a rate of $65 an hour that the State allots. I'll use the multiple $65 times the hours that he submits that I find to be reasonable, and I'm certain that he will be honest in that regard. Whatever that is I'm going to order -- enter an order that the State of North Carolina pay him the amount for representing you. I also will be signing a judgment, possibly, to be used against you that will require you some day in the future, maybe, to have to reimburse the State that amount of money. You've heard all this before, haven't you?

DEFENDANT: Yes, sir.

THE COURT: That's called the notice. You got the notice now. You know what I'm talking about. Now you've got your right to say anything reasonable about my award of attorney's fees. You got any problem with it?

DEFENDANT: No, sir.

THE COURT: Sir?

DEFENDANT: No, sir.

THE COURT: Well, now you've been told, and in open court you've been advised of that.

Id. at 235-36, 616 S.E.2d at 316-17. Notwithstanding the above colloquy, this Court vacated the judgment imposing attorney’s fees. Id. at 236, 616 S.E.2d at 317.  It reasoned that “while the transcript reveals that attorney’s fees were discussed following defendant’s conviction, there is no indication in the record that defendant was notified of and given an opportunity to be heard regarding the appointed attorney’s total hours or the total amount of fees imposed.” Id. 
Likewise, in State v. Simpson, 293 N.C. App. 763, 901 S.E.2d 251 (2024), there was no discussion of attorney’s fees until sentencing and the trial court “did not inquire of defendant whether he personally wished to be heard on the issue of attorney’s fees . . ..” Id. at 765, 901 S.E.2d at 253. (emphasis added by the court) Although the trial court did mention the amount of the attorney’s fees openly and in the presence of the defendant at his sentencing, it did not address the defendant personally. Id. at 767-68, 901 S.E.2d at 254-55. This Court concluded that there was not sufficient evidence in the record demonstrating that the defendant received notice and was aware of his opportunity to be heard regarding attorney’s fees. Id. Accordingly, it vacated the civil judgment for attorney’s fees and remanded for further proceedings on that issue. Id. at 768, 901 S.E.2d at 255.
This case suffers from both the problems referenced in Jacobs and in Simpson. Here, like in Jacobs, the transcript does not reveal the total amount of attorney’s fees that would be imposed by the judgment. The trial court announced that it would impose attorney’s fees as a civil judgment, but trial counsel had not provided the Court with the total amount of the fees claimed or his total time in the case. (Tp. 239) Unlike in Jacobs, but like Simpson, Lucas was not provided with an opportunity to personally discuss the fees on the record. The trial court did not address him personally at any point after it mentioned attorney’s fees. (Tpp. 239-42) In fact, the trial court addressed the defendant only once following the verdict. That exchange was as follows:
THE COURT: All right. Okay, Mr. Lucas, anything you wish to say? There’s no requirement that you speak, but if you want to say anything, now is the time.

THE DEFENDANT: No, Sir.

(Tp. 239) However, this exchange occurred before the trial court ever mentioned attorney’s fees and before it announced the judgment. (Tp. 239)  
Lucas was not offered notice and an opportunity to be heard on the issue of attorney’s fees imposed as a civil judgment.  Accordingly, this Court should vacate the civil judgment imposed and remand for further proceedings on the issue of attorney’s fees. Jacobs, 172 N.C. App. at 236-37, 616 S.E.2d at 317.
[bookmark: _Toc195282394]THE STATE DID NOT PROVIDE THE COURT WITH SUFFICIENT EVIDENCE OF THE SPECIFIC AMOUNT OF RESTITUTION AWARDED AGAINST MR. LUCAS.  ACCORDINGLY, THE TRIAL COURT ERRED BY ENTERING A JUDGMENT FOR RESTITUTION IN THE SPECIFIC AMOUNT OF $3,200.04. 
1. [bookmark: _Toc195282395]Preservation
Lucas did not object to the court’s imposition of restitution at sentencing. However, the issue of whether or not the restitution order is invalid or incorrect is an issue that is deemed preserved as a matter of law and may be appealed without a specific objection. State v. Clagon, 279 N.C. App. 425, 435, 865 S.E.2d 343, 349 (2021); see also State v. Mumford, 364 N.C. 394, 403, 699 S.E.2d 911, 917 (2010) (analyzing preservation of restitution under N.C.G.S. § 15A-1446(d)(18) and proceeding on the question of restitution even without an objection at trial). Accordingly, Lucas’s challenge to the trial court's order of restitution is preserved. See Mumford, 364 N.C. at 403, 699 S.E.2d at 917.
[bookmark: _Toc195282396]Standard of Review
Lucas challenges the trial court’s order of restitution. Orders of restitution “must be supported by evidence adduced at trial or at sentencing.” State v. Wilson, 340 N.C. 720, 726, 459 S.E.2d 192, 196 (1995) (citations omitted). The Court reviews the question of whether the restitution order was supported by evidence at trial or sentencing de novo. State v. Crew, 281 N.C. App. 437, 443, 868 S.E.2d 351, 356 (2022) (citation omitted). 
[bookmark: _Toc195282397]The State did not present sufficient evidence to support the trial court’s restitution award.
[bookmark: _Hlk195271084]The record does not show that the State presented any documentary evidence or elicited any sworn testimony regarding the fair market value of the Blue Yamaha at the time of the taking. The trial court appeared to predominantly rely on the statements of the prosecutor when ordering restitution. This, it cannot do. See State v. Mumford, 364 N.C. 394, 404, 699 S.E.2d 911, 917 (2010) (stating that “the mere presentation of the worksheet by the prosecutor was not sufficient to support the award of restitution”).
“[R]estitution is intended to compensate victims for loss or damage, and not as a punitive measure against defendants.” State v. Hunt, 80 N.C. App. 190, 195, 341 S.E.2d 350, 354 (1986). Accordingly, “the amount of restitution recommended by the trial court must be supported by evidence adduced at trial or at sentencing.” Wilson, 340 N.C. at 726, 459 S.E.2d at 196. Without such evidence, the trial court’s order “may easily fall into” the disfavored realm of punitive measures. Hunt, 80 N.C. App. at 195, 341 S.E.2d at 354.
The “quantum of evidence needed to support a restitution award is not high.” State v. Moore, 365 N.C. 283, 285, 715 S.E.2d 847, 849 (2011). “When there is some evidence as to the appropriate amount of restitution, the recommendation will not be overturned on appeal.” Id. (citation omitted). This inquiry is “fact-specific.” Id.
Our courts have generally taken three approaches. First, when there is no evidence, documentary or testimonial, to support the award, the award will be vacated Moore, 365 N.C. at 285, 715 S.E.2d at 849. Second, when there is specific testimony or documentation to support the award, the award will not be disturbed. Id. Third, when there is some evidence to support an award of restitution, but the evidence is not specific enough to support the specific award, the court vacates and remands the case to the trial court to determine the amount of damage proximately caused by the defendant’s conduct and to calculate the correct amount of restitution. Id. at 286, 715 S.E.2d at 849. (citations omitted) This case fits in the first category.
In cases where, as here, the offense results in “damage, loss, or destruction of property” the trial court shall consider “[t]he value of the property on the date of the damage, loss, or destruction; or . . . [t]he value of the property on the date of sentencing, less the value of any part of the property that is returned.” N.C.G.S. § 15A-1340.35(a)(2)(b) (emphasis added).
[bookmark: _Hlk195271188]At trial, the State produced no documentary evidence related to the fair market value of the Blue Yamaha at the time of the taking. All of the evidence presented related to value was provided through the testimony of Mrs. Battle. She testified to the purchase price of the Blue Yamaha to be $14,000.00 at the time of purchase. (Tp. 44) She also testified that the financing company took possession of the Blue Yamaha after it was located. (Tp. 44) She did not testify to any towing costs related to the Blue Yamaha. She did not know how much she and her husband still owed on the note. (Tpp. 44-45) She did not testify as to the value of the Blue Yamaha at the time it was taken. 
As to the Red Honda, she testified to a towing cost of $900.00. Again, the State did not adduce any documentary evidence related to this towing cost or the value of the Red Honda. 
At sentencing, however, the State provided the Court a restitution figure of $3,200.00. (Rp. 115; Tp. 238) The prosecutor stated that “this is a figure generated by the Battle family, placing that loss after insurance payment at $2,300.04 for the Yamaha, and $900.00 for towing fees.” (Tp. 238) The prosecutor handed up a “document” to the Court, but there is no discussion on the record as to what that document was or its contents and it was not marked as an exhibit. (Tp. 238) The trial court asked “this just addresses the Yamaha; correct?” (Tp. 238) The State confirmed that was correct. (Tp. 238) 
The State relied on evidence related to the Blue Yamaha to support its restitution award. But Mrs. Battle did not testify as to towing fees for the Blue Yamaha, only the Red Honda. (Tp. 43) She was “unsure” how much was left to be paid on the note, (Tp. 44), she did not testify as to how much was left to be paid after insurance payments against that note, and she did not testify as to the fair market value of the Blue Yamaha at the time of the taking. The Battle’s had these four-wheelers for nearly a year before the taking. (Tpp. 41, 45) But the State did not ask Mrs. Battle about the condition of the Blue Yamaha at the time it was taken, how often it was used, how many miles might have been driven, or about its maintenance.  All factors that might play into fair market value at the time of the taking. 
The only evidence the Court had before it to support the specific restitution amount was the statements of the prosecutor repeating unsworn statements from “the Battle family” and the restitution worksheet. (Tp. 238) The restitution worksheet is unsupported by testimony or documentation. Accordingly, the trial court erred by awarding restitution in the amount of $3,200.04.  
Because the State presented no documentary or testimonial evidence supporting the restitution award, the trial court’s order must be vacated. Moore, 365 N.C. at 285, 715 S.E.2d at 849. Even if this court disagrees that there is no documentary or testimonial evidence supporting an award but agrees that the evidence was not specific enough to support the award entered, it should vacate the trial court’s restitution order and remand for a hearing to determine the correct amount of restitution. Id. at 286, 715 S.E.2d at 849.
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For the foregoing reasons and authorities, Ramone Lucas the Defendant-Appellant herein, respectfully requests this Court to vacate the Order on attorney’s fees and remand for further proceedings on the issue. Lucas also requests the Court vacate the trial court’s order on restitution, or alternatively, to vacate and remand said Order for a hearing to determine the correct amount of restitution.
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