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ISSUES PRESENTED

I. DID THE TRIAL COURT ERR BY INCLUDING A JOINABLE OFFENSE IN CALCULATING MR. SMITH’S PRIOR RECORD LEVEL?

II. DID THE TRIAL COURT ABUSE ITS DISCRETION IN OVERRULING AN OBJECTION TO THE PROSECUTOR’S ARGUMENT THAT DEFENSE COUNSEL “MISREPRESENT[ED] THE TRUTH?

III. DID THE TRIAL COURT ERR IN TAKING JUDICIAL NOTICE AND INSTRUCTING THE JURY THAT “IT HAS PREVIOUSLY BEEN DETERMINED BY PROOF BEYOND A REASONABLE DOUBT THAT [MR. SMITH] POSSESSED A FIREARM AT THE TIME OF THIS INCIDENT?”


STATEMENT OF THE CASE
This case first came on for trial at the 14 November 2022 criminal session of Mecklenburg County Superior Court, before the Honorable Robert C. Ervin. The jury found Defendant Shelton Smith guilty of possession of a firearm by a felon and found him not guilty of one count each of attempted first-degree murder and assault on a law enforcement officer with a firearm. The jury could not reach a verdict on one count of attempted first-degree murder and one count of assault on a law enforcement officer with a firearm; a mistrial was declared as to those charges. The jury did not reach the armed habitual felon charge. (R pp 15-20, 27-36; see also 2022 T pp 698-702)
The case came on for retrial at the 3 June 2024 criminal session of Mecklenburg County Superior Court, before the Honorable Robert C. Ervin. On 10 June 2024, the jury found Mr. Smith guilty of attempted first-degree murder and assault on a law enforcement officer with a firearm. After further proceedings, the jury found the aggravating factor that Mr. Smith committed the offense for the purpose of avoiding or preventing a lawful arrest, and that he had obtained the status of an armed habitual felon. (R pp 84-87)
Mr. Smith was sentenced to 17 to 30 months imprisonment for possession of a firearm by a felon, plus 214 to 269 months for attempted first-degree murder, to run consecutively with 120 to 156 months for assault on a law enforcement officer with a firearm. (R pp 39-40, 90-93) Written notice of appeal was timely filed on 21 June 2024. (R pp 94-95) 
STATEMENT OF GROUNDS FOR APPELLATE REVIEW
Mr. Smith appeals pursuant to N.C. Gen. Stat. §§ 7A-27(b) and 15A-1444(a) from final judgments entered in Mecklenburg County Superior Court.
STATEMENT OF FACTS
	On 27 May 2021, officers with the Charlotte-Mecklenburg Police Department came to believe that a vehicle associated with a previous robbery was parked outside a nearby Budget Inn. (T pp 74-75) The officers accessed the live security feed from the motel and observed a suspect going back and forth between a motel room and the car. Believing him to be a suspect in the robbery, officers proceeded to the Budget Inn to detain the suspect. (T pp 75-77) Multiple officers, in both marked and unmarked cars, entered the parking lot, blocking in the suspect’s vehicle. The suspect fled and the officers gave chase out of the hotel parking lot and onto a nearby road. (T pp 204-06)
	Sergeant Kevin Wiggins and Officer Trey Hinton ran behind the suspect, while Officer William Salazar attempted to intercept the suspect from a different angle. Officer Salazar’s pursuit was ultimately blocked by a fence. The chase proceeded perpendicular to him, from right to left. Officer Salazar observed the suspect running with his left arm moving freely while his right hand was tucked in his waistband or pocket. (T pp 207-12) Officer Salazar saw the suspect turn and extend his right arm towards Officer Hinton. Then he heard a “pop” which he believed to be gunfire, immediately followed by several other gunshots. Officer Salazar jumped over the fence, radioed for a medic, and ran to the scene, where he found Officer Hinton standing over Shelton Smith, who had been shot and fallen to the ground. A handgun lay three or four feet away. (T pp 213-16) Sergeant Wiggins, who had been running 25 yards behind Officer Hinton when the shots were fired, caught up and checked on his colleague while Officer Salazar secured Mr. Smith. (T pp 245-47)
	Officer Hinton testified that during the pursuit, the suspect responded to commands to stop and take his hand out of his pocket by looking back at the officer and continuing to run. (T pp 317-22) Eventually the suspect allowed his right hand to fall to the side, at which point Officer Hinton could see what he believed to be a firearm. Officer Hinton yelled, “He’s got a gun.” Officer Hinton testified that as he was pulling his service weapon, Mr. Smith turned and fired from 15 feet away. Officer Hinton testified that he could see the muzzle flash and the smoke, and that he sensed the bullet passing by his head. Officer Hinton returned fire four times. Mr. Smith fell and rolled over. Believing that Mr. Smith still had the gun in his hand, Officer Hinton shot him one more time as he lay on the ground. When Officer Hinton directed Mr. Smith to show him his hands, Mr. Smith complied and stated, “You shot me.” (T pp 322-25) See also State’s Exhibit 25 (Officer Hinton’s body camera video). Officer Hinton was uninjured.
The defense did not present its own evidence but instead attempted to demonstrate reasonable doubt through cross-examination. For example, neither Officer Salazar nor Sergeant Wiggins could say that they saw a gun in Mr. Smith’s hands prior to the shooting. (T pp 225, 257) Although the officers asserted that they could hear two different kinds of weapons being fired, the State’s forensic firearm expert, who had significant training and experience, could not make such a distinction when the audio track was played. (Compare T pp 213-14 with T pp 291-93) The defense elicited testimony that the gun found near Mr. Smith was not tested for fingerprints or DNA, that Mr. Smith himself was not tested for the presence of gunshot residue, and that agents did not attempt to discern whether the gun had been fired recently. (See T pp 140-44, 194-95) The defense emphasized that Mr. Smith’s surprised exclamation, “You shot me!” was inconsistent with a person who had himself initiated the shooting. (T p 394) 
Additional facts will be addressed in the claims below.
ARGUMENT
I.	THE TRIAL COURT ERRED IN CALCULATING MR. SMITH’S SENTENCE BY INCLUDING A JOINABLE OFFENSE IN CALCULATING HIS PRIOR RECORD LEVEL.

A. Preservation and Standard of Review
Sentencing errors are preserved for appellate review regardless of whether counsel objected at trial. N.C.G.S. § 15A-1446(d)(18); State v. Jenkins, ___ N.C. App. ___, 907 S.E.2d 94, 95 (2024).
“The determination of an offender’s prior record level is a conclusion of law that is subject to de novo review on appeal.”
State v. Paul, 231 N.C. App. 448, 449, 752 S.E.2d 252, 253 (2013). “Under a de novo standard of review, this Court considers the matter anew and freely substitutes its own judgment for that of the trial court.” State v. Scott, 287 N.C. App. 600, 603, 883 S.E.2d 505, 509 (2023) (citation omitted).
B. Additional Facts
Following the 2024 trial, the trial court determined that Mr. Smith had a prior record level of IV. The court assessed six points for Mr. Smith’s 2013 Virginia conviction for robbery, four points for his 2022 conviction for possession of a firearm by a felon, and one point for a misdemeanor offense. (T p 585; R pp 88-89) 
The 2022 conviction stemmed from a trial in which Mr. Smith was also being tried on the charges at issue here. The 2022 conviction was “prior” to the 2024 convictions only because there was a mistrial. Had the court not included the 2022 conviction, Mr. Smith would have had only seven points, or a prior record level of III, significantly reducing his prison sentence on the attempted murder charge. See N.C.G.S. § 15A-1340.14(c); Felony Punishment Chart, available at: https://benchbook.sog.unc.edu/criminal/minimummaximum-charts-felonies-committed-or-after-10113. 


C. Legal Analysis
There are only a handful of cases addressing this issue in North Carolina, but all lead to the conclusion that Mr. Smith’s conviction for attempted murder must be reversed and remanded for resentencing.
In State v. Watlington, 234 N.C. App. 601, 608, 759 S.E.2d 392, 396 (2014), twelve offenses were joined for the defendant’s first trial. The jury convicted the defendant of six charges, found him not guilty of three, and could not reach a verdict on the remaining offenses. A mistrial was declared as to those three charges. The defendant was subsequently retried and found guilty of those charges. In calculating the defendant’s prior record level, the trial court counted his convictions from the first trial. Id. 
In Watlington, as here, had the first jury found the defendant guilty of the charges on which it hung, the other charges on which the defendant was convicted in the same proceeding indisputably could not have been used to increase his prior record level. 234 N.C. App. at 608, 759 S.E.2d at 396 (citing N.C.G.S. § 15A-1340.14(d)). The Watlington court observed that although “nothing in the Sentencing Act specifically addresses the effect of joined charges when calculating previous convictions to arrive at prior record levels . . . the assessment of a defendant’s prior record level using joined convictions would be unjust and in contravention of the intent of the General Assembly.” Id. at 608-09, 759 S.E.2d at 397 (cleaned up).
The court further found that to allow increased punishment following a mistrial would violate the rule of lenity. The court stated:
It would be unjust to punish a defendant more harshly simply because, in his first trial, the jury could not reach a unanimous verdict on some charges, but in a subsequent trial, a different jury convicted that defendant on some of those same charges. There is no policy reason that would support such a result, and because the General Assembly has not clearly stated an intention to allow for harsher punishments in such situations, we hold that the rule of lenity forbids such a construction of the sentencing statutes.

Watlington, 234 N.C. App. at 608, 759 S.E.2d at 397.

In State v. High, 271 N.C. App. 771, 772, 845 S.E.2d 150, 152 (2020), the defendant was originally convicted of both first-degree murder and robbery with a dangerous weapon. Following a motion for appropriate relief, the parties entered into a plea agreement under which the first-degree murder conviction would be vacated and the defendant would be resentenced for second-degree murder. The defendant stipulated that his prior record level was III. The robbery conviction was included in the prior record level calculation. Id.  
Following Watlington, this Court found that regardless of the defendant’s stipulation thereto, the prior record level calculation was erroneous because the robbery was not a “prior” conviction. High, 271 N.C. App. at 774, 845 S.E.2d at 153 (“using Defendant’s robbery conviction as a prior conviction would be as unjust and in contravention of the intent of the General Assembly upon Defendant’s plea to second-degree murder as it would have been had the State sought to use the robbery conviction as a prior conviction when Defendant was first sentenced on the joined charges in 2004.”) (cleaned up)
Watlington is exactly on point. Because the 2022 felon in possession charge was joined with the charges at issue in the 2024 trial, it was improper to use the 2022 conviction in the 2024 prior record level calculation. See State v. West, 180 N.C. App. 664, 669, 638 S.E.2d 508, 512 (2006) (State conceded error on appeal where the trial court assessed points for previously joined offenses while calculating the defendant’s prior record level). Therefore, this Court must reverse and remand for resentencing.  


II. THE TRIAL COURT ABUSED ITS DISCRETION IN OVERRULING AN OBJECTION TO THE PROSECUTOR’S ARGUMENT THAT DEFENSE COUNSEL “MISREPRESENT[ED] THE TRUTH.”

A. Preservation and Standard of Review

During her closing argument, the prosecutor said of defense counsel’s theory of the case, “It’s ingenuity, it’s craftiness, and it misrepresents the truth.” Defense counsel immediately objected and was summarily overruled. (T p 433) 
“The standard of review for improper closing arguments that provoke timely objection from opposing counsel is whether the trial court abused its discretion by failing to sustain the objection.” State v. Jones, 355 N.C. 117, 131, 558 S.E.2d 97, 106 (2002). A trial court abuses its discretion if its ruling “could not have been the result of a reasoned decision.” Id. 
An objection from a defendant to one improper argument is sufficient to preserve the right to challenge all similar statements. State v. Walters, 357 N.C. 68, 104, 588 S.E.2d 344, 365-66 (2003) (noting that defense counsel are disincentivized from making multiple objections during closing arguments).

B. Legal Analysis

“A lawyer’s function during closing argument is to provide the jury with a summation of the evidence, which in turn serves to sharpen and clarify the issues for resolution by the trier of fact, and should be limited to relevant legal issues.”  Jones, 355 N.C. at 127, 558 S.E.2d at 103-04 (internal citation and quotation omitted).  “[A]n attorney may not become abusive, inject his personal experiences, express his personal belief as to the truth or falsity of the evidence or as to the guilt or innocence of the defendant, or make arguments on the basis of matters outside the record.”  N.C. Gen. Stat. § 15A-1230(a). “[T]rial judges have a two-fold responsibility as overseers of our courts: (1) to diligently ensure that attorneys honor [their] professional obligations, and (2) to take appropriate action against opportunists who purposely venture to violate courtroom protocol.”  Jones, 355 N.C. at 128, 558 S.E.2d at 104.  
1. The Prosecutor’s Remarks were Plainly Improper, and it was an Abuse of Discretion not to Intervene.

It is well-established that a prosecutor is not permitted to insult the defendant or to assert that he is a liar. State v. Smith, 279 N.C. 163, 166, 181 S.E.2d 458, 460 (1971). The prosecutor is prohibited from making similar “uncomplimentary” assertions about defense counsel.  State v. Miller, 271 N.C. 646, 659, 157 S.E.2d 335, 345 (1967). There is simply “no doubt” that such arguments are improper. State v. Huey, 370 N.C. 174, 182, 804 S.E.2d 464, 471 (2017). 
A prosecutor’s argument may be improper because of the specific words used or the “intimations” thereof. State v. Hembree, 368 N.C. 2, 19, 770 S.E.2d 77, 89 (2015). Arguments that defense counsel is “ingenious,” “crafty,” and “misrepresenting the truth” are arguments that counsel is not only a liar, but that he is deliberately and maliciously attempting to mislead the jury. This argument was improper not only because it cast aspersions on defense counsel, but because it also expressed the prosecutor’s personal belief as to the truth or falsity of the evidence. See N.C.G.S. § 15A-1230(a); R. Prof. Conduct N.C. St. B. 3.4(e).
Where precedent clearly and unwaveringly dictates that it is improper for a prosecutor to call the defendant or his attorney a liar, the trial court’s decision to overrule an objection to such a statement cannot have been a reasoned one. Thus, the trial court abused its discretion. “When the prosecutor becomes abusive, injects his personal views and opinions into the argument before the jury, he violates the rules of fair debate and it becomes the duty of the trial judge to intervene to stop improper argument and to instruct the jury not to consider it.” Smith, 279 N.C. at 166, 181 S.E.2d at 460. The trial court’s failure to fulfill this duty was error. 
2. The Prosecutor’s Remarks were Prejudicial to Mr. Smith.
Because trial counsel made a timely objection to the prosecutor’s improper statement, Mr. Smith is not required to meet the exceptionally high ex mero motu standard, which applies to most of this Court’s cases. Mr. Smith must only show that “the remarks were of such a magnitude that their inclusion prejudiced [the] defendant” and that there is a “reasonable possibility” that the prosecutor’s comments impacted the verdict. State v. Copley, 374 N.C. 224, 228, 839 S.E.2d 726, 729 (2020) (citation omitted). 
This Court assesses the likely impact of an improper argument in the context of “the entirety of the closing argument, the evidence presented at trial, and the instructions to the jury.” State v. Goins, 377 N.C. 474, 479, 858 S.E.2d 590, 593 (2021). Improper arguments will not be held prejudicial “where the evidence of the defendant’s guilt is virtually uncontested.” Id. (citation omitted).
The prosecutor’s comments did not occur in isolation. As the prosecutor acknowledged at the beginning of her closing argument, the only issue for the jury to decide was whether Mr. Smith unlawfully fired a gun at Officer Hinton. (T p 413) That determination would hinge on how the jury interpreted the sequence of events shown in the body camera videos. Both the State and the defense spent the bulk of their closing arguments discussing their respective views of what the videos showed and showing numerous video clips. (T pp 393-95, 397-99, 403-04, 414-15, 418-22, 425-27, 431-36, 437-42) 
Rather than keeping her argument to her own interpretation of the video, the prosecutor crossed the line into impugning defense counsel and his argument several times. She asserted that defense counsel was trying to “confuse” the jury because he had no evidence to present other than “red herrings.” (T pp 425, 426, 430) Reacting to defense counsel’s understanding of the events, the prosecutor joked, “I don’t know if we were watching the same video. I don’t know if we were all listening to the same video.” (T p 427) The prosecutor went on to differentiate between reasonable doubt and “[d]oubt caused by confusion, by convoluted questions, by talking about things that have absolutely no relevance, and doubt caused by ingenuity of counsel, craftiness.” (T pp 428-29) Discussing a question the defense asked during cross-examination of an officer, the prosecutor said, “I don’t know what video we were all watching, but I hope we were all watching the same one, and that just didn’t happen. It doesn’t happen. Sergeant Wiggins kind of started chuckling on the stand, and I, quite frankly, don’t blame him. It’s just - - where did that come from? What?” (T p 431) (emphasis added) 
The prosecutor referred to “ingenuity” several times in discussing what the slowed-down version of Officer Hinton’s body camera video shows about who fired first. (See T pp 431 “Let’s talk about ingenuity of counsel”; 432 “That’s ingenuity, right?” and “It’s ingenuity, folks, it’s crafty”; 433 “It’s ingenuity, it’s craftiness, and it misrepresents the truth.”) Through these arguments, the prosecutor suggested to the jury that defense counsel intentionally distorted State’s Exhibit 25A so that the audio and video tracks would be out of synch, making it appear as if Officer Hinton fired first. What the jury did not know was that State’s Exhibit 25A was made by the prosecution. (T p 356-57) Thus, the State’s argument not only impugned defense counsel it was “calculated to mislead” the jury about the origins of the exhibit. Miller, 271 N.C. at 659-60, 157 S.E.2d at 346.
The best illustration of the fact that the evidence presented at trial was not overwhelming is that the first jury to consider these charges could not reach a unanimous verdict. (R pp 27, 29) This fact alone demonstrates that there is a reasonable possibility of a different verdict in this case. The 2022 mistrial may have been caused by any number of factors, including but not limited to doubt about what the video showed, doubt about the lack of corroborating DNA and fingerprint evidence, and concerns about witness credibility and change in the officers’ statements over time. 
In the 2024 trial, each juror had to decide for him or herself whether the video shows, as the State contended, that Mr. Smith fired the first shot, or, as the defense contended, that Mr. Smith either did not fire at all or fired only in response to Officer Hinton’s use of his service weapon. Because the video is reasonably subject to different interpretations – as demonstrated by the first jury’s inability to reach a verdict – a different result is reasonably possible. If even one juror was possibly persuaded to change their vote by the prosecutor’s mocking, misleading, and improper assertions, Mr. Smith is entitled to a new trial.

3. Conclusion
Although “counsel are given wide latitude in arguments to the jury . . . wide latitude has its limits.”  Jones, 355 N.C. at 128-29, 157 S.E.2d at 105 (cleaned up). The prosecutor’s argument was improper and the trial court abused its discretion in overruling defense counsel’s objection.  Mr. Smith was prejudiced as a result and is entitled to a new trial.
III. THE TRIAL COURT ERRED BY TAKING JUDICIAL NOTICE AND INSTRUCTING THE JURY THAT “IT HAS PREVIOUSLY BEEN DETERMINED BY PROOF BEYOND A REASONABLE DOUBT THAT [MR. SMITH] POSSESSED A FIREARM AT THE TIME OF THIS INCIDENT.”

A. Additional Facts

During jury selection, the prosecutor complained that the defense attorney indicated in his questions “that the video doesn’t show the gun in the defendant’s possession.” The prosecutor asserted that collateral estoppel should prevent such an argument. (T pp 52-53) Defense counsel distinguished between a finding that the gun was in Mr. Smith’s possession and a finding that it was in his hand. Counsel asserted it should be up to this jury to determine the latter. (T pp 53-54) The parties and the court discussed reviewing the court reporter’s tape of voir dire to determine exactly what language defense counsel used in his questions. (T pp 55-56) Jury selection was not recorded. (T pp 48-49, 52, 56, 59-61) Ultimately, there was no ruling before the evidence began that Mr. Smith was estopped from arguing that he did not have a gun in his hands.
There was no further discussion of the issue until after the defense’s first closing argument. The prosecutor asserted, “We heard defense counsel say on several occasions during that opening/closing argument that the defendant did not have a gun in his possession. He has already been convicted of that. The State would ask that the jurors be instructed appropriately on that issue.” (T p 408) Defense counsel responded that if he used those words, he misspoke. “I particularly said on a number of occasions he didn’t have it in his hand during the chase. Now that’s all - - I limited it to in his hands during the chase.” (Id.) Defense counsel used that specific language because “the [2022] jury may have found him to be in possession of the weapon, but that does not rule out the fact is that possession - - they did not find where - - where specifically he had the gun, and therefore we contend is is [sic] that one could possess an item by simply having it on his person and not that he had it in his hand.” (Id.)
The trial court seemed to agree with the core of that logic, saying, “It’s one thing to say he didn’t have it in his hand . . . It’s a different thing to say he didn’t have possession.” (T pp 408-09) Defense counsel again asserted that he did not deny that Mr. Smith possessed a firearm, and if he did, it was an isolated and unintentional slip. (T p 409) The trial court referred  back to the conversation about collateral estoppel, saying, “Well, you were warned Friday not to go there” and stated that it was “inclined to advise the jury that the Court’s taking - - that the Court takes judicial notice that it has previously been determined by proof beyond a reasonable doubt that the defendant possessed a firearm at the time of this incident.” (T pp 409-10) In other words, the trial court viewed judicial notice as a remedy for what it perceived to be a violation of collateral estoppel. The parties continued to disagree about whether defense counsel said that Mr. Smith did not “possess” a firearm or whether he said Mr. Smith did not have a firearm “in his hands.” (T pp 410-11) The defense objected to the taking of judicial notice. (T p 412)
Thereafter, the prosecutor referred to the possession of a firearm conviction multiple times during her closing argument. The prosecutor informed the jury, “the only question for you is whether or not the defendant did, in fact, shoot at Officer Hinton. You know why? Because his Honor is going to instruct you he’s going to take judicial notice that at some previous occasion, the defendant was, in fact, found guilty, found to be in possession of that gun beyond a reasonable doubt. He’s going to instruct you of that. You will hear it from his Honor.” (T pp 413-14) Later, the prosecutor said again, “the Court’s going to tell you that at some previous occasion the defendant - - it was already determined beyond a reasonable doubt that the defendant was in possession of that gun.” (T p 435)
The jury was instructed that:
[I]t has previously been determined beyond a reasonable doubt that the defendant, Shelton Jamal Smith, possessed a firearm at the time of this incident. A judicially noticed fact is one not subject to reasonable dispute in that it is capable of accurate and ready determination by sources whose accuracy cannot reasonably be questioned. You may, therefore, accept a judicially noticed fact as conclusive, but you’re not required to do so. You should give it such weight as you decide it should receive in connection with all the other evidence presented. 

(T p 448)  



B. Collateral Estoppel Did Not Apply Because the Manner in Which Mr. Smith Possessed a Firearm Was Not Necessary and Essential to His Conviction for Being a Felon in Possession of a Firearm. 

Trial counsel clearly argued that collateral estoppel did not bar him from arguing that Mr. Smith did not hold the gun in his hands. (See, e.g., T pp 53, 408) Thus, this issue is preserved for direct appeal. 
“The doctrines of res judicata and collateral estoppel apply to criminal, as well as, civil proceedings, and their application against a criminal defendant does not violate the defendant’s rights to confront the State’s witnesses or to a jury determination of all facts.” State v. Dial, 122 N.C. App. 298, 306, 470 S.E.2d 84, 89 (1996) (cleaned up). 
To determine “whether collateral estoppel is applicable to specific issues, certain requirements must be met: (1) The issues to be concluded must be the same as those involved in the prior action; (2) in the prior action, the issues must have been raised and actually litigated; (3) the issues must have been material and relevant to the disposition of the prior action; and (4) the determination made of those issues in the prior action must have been necessary and essential to the resulting judgment.” King v. Grindstaff, 284 N.C. 348, 358, 200 S.E.2d 799, 806 (1973).
Mr. Smith could not be precluded from arguing that he did not hold the gun in his hands because that fact was not “necessary and essential” to the 2022 jury’s determination that he was a felon in possession of a firearm. The indictment for that charge does not allege that Mr. Smith possessed the firearm in any particular manner, only that he did possess it. (R p 19) Similarly, the 2022 jury was instructed that in order to convict the defendant of the offense, they had to find first the stipulated-to element of his prior felony conviction, and second, “that after July 19, 2013, the defendant possessed or had within the defendant’s custody, care, and control a firearm. A person has actual possession of an article if the person had it on his person, is aware of its presence, and has both the power and intent to control its disposition or use.” (2022 T pp 638-39) Because a finding of actual possession requires only that the defendant have contraband “on his person,” where on the body the contraband was located is irrelevant to the resulting judgment. 
Offensive collateral estoppel can apply in some circumstances in a criminal case. For example, in Dial, this Court held that where the question of jurisdiction was adjudicated at the defendant’s first trial, it could not be relitigated at the second. 122 N.C. App. at 306, 470 S.E.2d at 89. Similarly, in State v. Cornelius, 219 N.C. App. 329, 338, 723 S.E.2d 783, 789 (2012), this Court held that where the defendant was convicted of first-degree burglary at his first trial, he could not relitigate his guilt or innocence of that offense as his retrial for felony murder. 
The critical distinction here is that Mr. Smith was not attempting to challenge the prior jury’s finding that he possessed a firearm. Because whether Mr. Smith held the gun in his hands was not necessary and essential to the previous jury’s finding that he possessed a firearm, he could not be collaterally estopped from arguing that he did not hold the gun, and the trial court erred in sanctioning him on that basis.  
C. Even if Collateral Estoppel Did Apply, Defense Counsel’s Argument Was Not Contrary to the 2022 Jury’s Verdict. 

There was much dispute about whether defense counsel argued in closing that Mr. Smith did not possess a firearm. The transcript shows clearly that he did not. The only time defense counsel used the word “possess” was when he said that the State was required to prove beyond a reasonable doubt “the possession of the weapon in his hands at the time - - at the time of the chase and the firing - - and the firing of it.” (T p 407) (emphasis added) 
The only time it could reasonably be said that counsel argued Mr. Smith did not possess a gun at all was a single phrase in the course of discussing the assault charge: “Now, we submit to you that as to this particular charge the Court will instruct you on what is an assault, but you must find is that, one, the defendant had a gun in his hand, and that he fired that gun in order to find that he assaulted a police officer, and we submit to you is that there are - - that there are reasonable doubts based on the State’s evidence that they’ve proven beyond  reasonable doubt that this defendant had a gun.” (T p 403) If one were to consider only the last clause of this phrase, it might be objectionable, but in the context of the entire statement and the defense argument as a whole, it is clear that counsel meant the State had not presented sufficient evidence of the two elements he highlighted – that the defendant had a gun in his hand and that the defendant fired that gun at the officer. Immediately afterwards, counsel emphasized testimony from two of the three officers that they did not see a gun in Mr. Smith’s hand, and that the State failed to secure forensic evidence such as fingerprints, DNA, or gunshot residue, to prove that the defendant held and fired the gun. (T pp 404-05)
This Court must assess “any improper argument in the context of the entire closing.” Copley, 374 N.C. at 230, 829 S.E.2d at 730; see also State v. Harshaw, 138 N.C. App. 657, 662, 532 S.E.2d 224, 228 (2000) (lapsus linguae during closing argument do not necessitate reprimand).
Defense counsel argued repeatedly that the State failed to prove beyond a reasonable doubt that Mr. Smith was holding the firearm. Counsel stated that the jury “hear[d] testimony regarding whether or not there was a gun in the hand of Mr. Shelton Smith,” and argued that the video and the witnesses’ prior statements were not consistent with their testimony. (T pp 392-93; see also T pp 394-95) This was a permissible argument. Later, counsel argued, “There’s no evidence at all that the State has indicated or proven that there was a gun - - a fire - - a gun that was - - that Mr. Smith fired a gun on May 27th, 2021.” (T p 398) While perhaps inartful, the gist of this argument is clear – that the State failed to prove that Mr. Smith shot at Officer Hinton. This, too, was a permissible argument. See also T p 406 (arguing that the State has to prove not only that Mr. Smith “had a gun” but also that he “fired that gun”). In the alternative, counsel argued that even if the jury believed Mr. Smith fired at Officer Hinton, they should acquit him of attempted first-degree murder because there was inadequate evidence of premeditation or intent to kill. (See, e.g., T pp 395, 397-98, 402-03) 
Whether the trial court erred in taking judicial notice is reviewed for abuse of discretion. State v. Bucklew, 280 N.C. App. 494, 503, 867 S.E.2d 362, 373 (2021). An abuse of discretion occurs both where the trial court’s ruling is based in an “error of law” and where the ruling “could not have been the result of a reasoned decision.” State v. Smith, 258 N.C. App. 682, 686-87, 813 S.E.2d 867, 870 (2018). In this case, both kinds of abuse of discretion are present. The trial court’s ruling was based on the misapplication of the doctrine of collateral estoppel, and the allegations on which it relied were not supported by the transcript. Because the taking of judicial notice had no basis in fact or law, Mr. Smith should receive a new trial.  
D. The Trial Court’s Improper and Unnecessary Instruction Taking Judicial Notice Had the Effect of Expressing a Judicial Opinion.

Even if collateral estoppel applied in theory and applied under the circumstances of this case, the taking of judicial notice was not the appropriate remedy for any violation by defense counsel. “Opening the door refers to the principle that where one party introduces evidence of a particular fact, the opposing party is entitled to introduce evidence in explanation or rebuttal thereof, even though the rebuttal evidence would be incompetent or irrelevant had it been offered initially.” State v. Sexton, 336 N.C. 321, 360, 444 S.E.2d 879, 901 (1994). Even if Mr. Smith had opened the door, that would have entitled the State to reopen its case and present evidence, not to have the court take judicial notice. Indeed, no actual evidence was presented regarding the prior jury’s findings; having presided over both trials, the judge simply relied on his own recollection of the fact of Mr. Smith’s conviction. (See T p 408) (“I believe it’s previously been determined by proof beyond a reasonable doubt by a jury that the defendant was in possession of a firearm on this occasion.”) See Hensey v. Hennessy, 201 N.C. App. 56, 68-69, 685 S.E.2d 541, 550 (2009) (where the judge presided over the defendant’s previous criminal trial, he could not take judicial notice based on his recollection of the testimony at that trial in a later DVPO proceeding).
N.C.G.S. §§15A-1222 and 1232 “specifically prohibit a trial court judge from expressing an opinion during trial and when instructing the jury.” State v. Austin, 378 N.C. 272, 276, 861 S.E.2d 523, 527 (2021). Claims alleging such errors are preserved regardless of objection due to the violation of this statutory mandate. Id. at 276-77, 861 S.E.2d at 527-28. Considering the totality of the circumstances, the reviewing court determines whether there is a reasonable possibility of a different result. Id. at 277-78, 861 S.E.2d at 528.
“Whether a judge’s language amounts to an expression of opinion is determined by its probable meaning to the jury, not by the judge’s motive.” State v. McEachern, 283 N.C. 57, 59-60, 194 S.E.2d 787, 789 (1973). Significantly, the jury in this case was not instructed on the meaning of possession. As laypeople, they would not have understood the legal distinction between Mr. Smith possessing a firearm and him holding the gun in his hands. Consequently, being informed that the trial court “took judicial notice” that it was “beyond a reasonable doubt” and “not subject to reasonable dispute” and “cannot be reasonably questioned” that Mr. Smith “possessed a firearm at the time of this incident” would have been understood by the jury as the trial court endorsing the prosecutor’s position that Mr. Smith held the gun, and further an endorsement of their position that defense counsel “misrepresent[ed] the truth” about what the body camera video showed. (See T pp 433) 
Under the circumstances of this case, the trial court’s taking of judicial notice was improper and likely to be understood by the jury as the expression of a judicial opinion.
E. Prejudice
Whether this Court believes that the problem with the taking of judicial notice is that collateral estoppel did not apply under the law, that the transcript shows the defense did not actually make the complained-of argument, or that under the circumstances, judicial notice was likely to be interpreted as a judicial opinion, it was error so prejudicial that a new trial is required.  
Because the trial court made its judicial notice decision after the defense’s closing argument, the first time the jury learned of Mr. Smith’s 2022 conviction was during the State’s closing argument. Where, as here, the defendant does not testify, the State is generally prohibited from informing the jury of any prior convictions he may have. “[A]dmitting the bare fact of a defendant’s prior conviction, except in cases where our courts have recognized a categorical exception to the general rule (e.g. admitting prior sexual offenses in select sexual offense cases, and admitting prior traffic-related convictions to prove malice in second-degree murder cases) violates Rule 404(b) (as the conviction itself is not probative for any Rule 404(b) purpose) as well as Rule 403, as the bare fact of a conviction is inherently prejudicial such that any probative value of the conviction is substantially outweighed by the danger of unfair prejudice.” State v. Wilkerson, 148 N.C. App. 310, 327-28, 559 S.E.2d 5, 16, (Wynn, J., dissenting), rev’d adopting the dissenting opinion, 356 N.C. 418, 571 S.E.2d 583 (2002). The same concerns are present when the fact of a defendant’s prior conviction is put before the jury through judicial notice. No limiting instruction was given to constrain the jury’s speculation about the circumstances of the 2022 conviction. 
As to the judicial opinion sub-issue, prejudicial error results “when the jury may reasonably infer from the evidence before it that the trial judge’s action intimated an opinion as to a factual issue, the defendant’s guilt, the weight of the evidence or a witness’s credibility.” State v. Blackstock, 314 N.C. 232, 236, 333 S.E.2d 245, 248 (1985). The judicial notice in this case went both to a factual issue and, in light of the prosecutor’s comments about defense counsel, to the credibility of a party’s attorney. “While not every improper remark will require a new trial, a new trial may be awarded if the remarks go to the heart of the case.” State v. Sidbury, 64 N.C. App. 177, 179, 306 S.E.2d 844, 845 (1983). As has been discussed, the heart of this case was what the jury believed Mr. Smith did with the firearm on 27 May 2021. His advocate’s credibility with the jury was also of paramount importance.
A jury instruction indicating that the trial court strongly approved of the State’s version of the facts was necessarily prejudicial to the defendant. “The trial judge occupies an exalted station. Jurors entertain great respect for his opinion, and are easily influenced by any suggestion coming from him.” State v. Springs, 200 N.C. App. 288, 291, 683 S.E.2d 432, 434 (2009) (citation omitted); see also Sidbury, 64 N.C. App. at 178, 306 S.E.2d at 845 (“[B]ecause the jury looks to the court for guidance,” it is understood that they will “pick[] up on the slightest intimation of an opinion.”)
“Ordinarily, [an] expression of opinion cannot be cured by instructing the jury to disregard it.” McEachern, 283 N.C. at 60, 194 S.E.2d at 789; see also State v. Castaneda, 196 N.C. App. 109, 117, 674 S.E.2d 707, 713 (2009) (when two jury instructions conflict, a new trial is still necessary because the jury may have acted upon the one which could be understood to contain an improper expression of opinion). The fact that the jury instruction included language that the jury was not “required” to share the court’s opinion could not erase from the jury’s minds the idea that the judge not only agreed with the State’s position but considered the matter “not subject to reasonable dispute.” (T p 448) Jurors would not want to appear unreasonable in an esteemed jurist’s eyes.
“[I]f one juror interpreted the court’s remarks as questioning the credibility of defendant’s evidence, that was one juror too many.” Sidbury, 64 N.C. App. at 179, 306 S.E.2d at 845. The fact that a previous jury hung on the same charges before this jury is in itself significant evidence that the judge’s improper comments impacted the verdict. See Id. at 179, 306 S.E.2d at 846 (so observing in ordering a new trial).  
F. Conclusion
Because the trial court abused its discretion in taking judicial notice, and because that notice was likely interpreted by the jury as the expression of a judicial opinion, Mr. Smith is entitled to a new trial. 


CONCLUSION
For the foregoing reasons and authorities, Mr. Smith respectfully requests that his convictions be reversed and remanded for a new trial, reversed and remanded for resentencing, or other such relief as this Court deems appropriate. 
Respectfully submitted this, the 6th day of June 2025.
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