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ISSUES Presented

I. Did the trial court violate Mr. Smallwood’s right to confrontation when it allowed Investigator Lassiter to testify to the results of a Cellebrite phone data extraction he did not perform?
II. Did Mr. Smallwood receive ineffective assistance of counsel when his lawyer filed two motions to change venue but never litigated those motions? In the alternative, should this claim be dismissed without prejudice?
Statement of the Case
On 1 February 2021, the Hertford County Grand Jury indicted Travis Donte Smallwood for two counts of first-degree kidnapping and for one count each of safecracking, assault with a deadly weapon with intent to kill inflicting serious injury, first degree burglary, larceny of a firearm, and conspiracy to commit burglary. (R pp 9-11) On 1 March 2021, the Grand Jury returned superseding indictments for those offenses, and additional indictments for robbery with a dangerous weapon, possession of a stolen firearm, and possession of stolen goods. (R pp 12-15)

The cases were tried during the 21 October 2024 Criminal Session of Hertford County Superior Court before the Honorable Elizabeth Freshwater-Smith. (T p 1)
 On 25 October 2024, the jury convicted Mr. Smallwood of two counts of second-degree kidnapping, assault with a deadly weapon inflicting serious injury, and the rest of the indicted offenses as charged. (R pp 137-40) The trial court then entered seven judgments sentencing Mr. Smallwood, as a Prior Record Level I, to four consecutive terms of 25-42 months, two consecutive terms of 64-89 months, and an additional consecutive term of 6-17 months, for a total minimum term of 234 months imprisonment. (R pp 143-56) Mr. Smallwood appealed. (R p 157)

STATEMENT OF THE GROUNDS FOR APPELLATE REVIEW

Mr. Smallwood appeals to this Court from the final judgments of the Hertford County Superior Court. N.C.G.S. §§ 7A-27(b) TA \l "N.C.G.S. § 7A-27(b)" \s "N.C.G.S. § 7A-27(b)" \c 2  and 15A-1444(a) TA \l "N.C.G.S. §§ 7A-27(b) and 15A-1444(a)" \s "N.C.G.S. §§ 7A-27(b) and 15A-1444(a)" \c 2  TA \l "N.C.G.S. § 15A-1347(a)" \s "N.C.G.S. § 15A-1347(a)" \c 2 .
Statement of the Facts
The Robbery
Douglas Brinkley had been the chief magistrate in Hertford County for nearly 25 years. (T p 241) In 2019, his elderly parents, Robert and Carolyn Brinkley, were the victims of a home invasion robbery. (T p 215) 
The Brinkleys married in 1951 and had lived in their house in Ahoskie since 1966. (T p 212) At the time of the robbery, they were both in their late 80s. One Sunday evening in February 2019, they returned home after eating at Bojangles. (T p 214) They pulled into their carport and noticed the motion light wasn’t on. As Mr. Brinkley was opening the door to their house, three men rushed up and pushed Mrs. Brinkley into her husband and inside the house. The couple fell to the floor. The men told Mrs. Brinkley to lay face down with her hands underneath her belly. They covered her with a blanket, stuck a revolver in her face and back, and told her not to move. (T pp 215-20, 375-76) 

Meanwhile, the men tied up Mr. Brinkley
 with loose shoelaces and electronics cords. (T pp 292-98) They beat on him and asked where his valuables were hidden. At some point, they demanded the combination to the safe in the house. Mr. Brinkley’s glasses and hearing aids were knocked out during the assault, and he couldn’t hear the men. Mrs. Brinkley told someone the combination. The couple begged the men to leave them alone. After about 15 minutes, the robbers left, but not before stealing more than a dozen firearms, many pieces of jewelry, and nearly $9,000 in cash from the safe. (T pp 215-21, 230, 247-52) Although Mrs. Brinkley recalled seeing at least one of the men with a gun, black gloves, and “brownish orange-ish” work boots, neither she nor her husband could further identify or describe the robbers. (T pp 215, 229, 235)
After the attack, Mr. Brinkley was able to get up and bring a phone to his wife, who called 911 and their son. (T pp 219-20) Magistrate Brinkley and other family members responded along with law enforcement. When he arrived, he found the house in disarray. (T p 246) His father was seriously injured and bleeding from the head. (T p 244) Mr. Brinkley took an ambulance to the hospital, where doctors determined he’d suffered a collapsed lung, bruised kidneys, 13 rib fractures, broken teeth, and head trauma from the attack. He spent two weeks in the hospital recovering. (T pp 232-33, 253-54) 
Hertford County Sheriff’s Investigator Keith Lassiter, who knew the Brinkleys and went to the same church, responded to the home. He spoke with the couple and helped process the scene. (T pp 284-90) He took pictures of the aftermath of the robbery, including photos of the house in disarray and Mr. Brinkley’s blood and broken glasses on the floor. With the help of the Brinkley family, an inventory of the stolen items was prepared. But aside from two blankets and the shoelaces and cords with which the robbers tied up Mr. Brinkley, the investigation produced no “immediate leads.” (T pp 286-302)
Two weeks later, police pulled over a car registered to Mr. Smallwood. Mr. Smallwood was not in the car. Police smelled marijuana, and a subsequent search of the car produced a pair of what Officer Lassiter described as “tan” boots. Officer Lassiter showed a picture of the boots to Mrs. Brinkley, who “said that she saw those boots that night during the incident” when she was “laying on the floor under that blanket.” (T pp 302-09; 361-63) 
Around the same time, Mr. Smallwood was pulled over by a different officer, driving a different car. His license was suspended and police arrested him for DWLR. He was taken to the Sheriff’s Office, where he waived his Miranda rights and agreed to speak with Lassiter and other investigators. Mr. Smallwood consented to a search of his phone and voluntarily unlocked it for police. The data on the phone was later extracted by an examiner named Scott Griffith using Cellebrite, “a digital forensic tool used to gather evidence from electronic devices.” (T pp 309-10, 320, 400-03; R pp 82-98)
 
Nine months later, Mr. Smallwood was charged in the case and arrested in Virginia. (T pp 335-36; R pp 3-8) While awaiting extradition to North Carolina, he was housed in the Western Tidewater Regional Jail. (T p 369) He was later indicted for a myriad of offenses in connection with the home invasion. (R pp 9-15)  He had no prior felony record. (R p 142)
Prior to trial, in both 2021 and 2023, Mr. Smallwood’s counsel filed motions to change venue. The motions observed that the victims’ son was the long-time chief magistrate of the county, and requested a venue change on the grounds that “there exists in the county in which the prosecution is pending so great a prejudice against the Defendant that he cannot obtain a fair and impartial trial.” By way of example, it noted the reticence of the county’s Senior Resident Superior Court Judge to even preside over bond matters in the case given his familiarity with the Brinkley family. (R pp 17-22) However, trial counsel never requested a hearing on these motions, and they were never adjudicated. (R p 23)
Trial 

The State called as witnesses Mrs. Brinkley, Magistrate Brinkley, and law enforcement officers.
 In addition, a key State’s witness at trial was a 57-year-old jailhouse informant named Sean Almond. At the time of Mr. Smallwood’s trial, Almond was an inmate in Virginia serving time on a parole violation for a robbery he committed in 2010. Originally from the Bronx, Almond had also served prison time in New York for a 2017 robbery. That conviction was the reason his parole was revoked on the 2010 robbery conviction from Virginia. (T pp 364-69) Almond had a history of providing jailhouse informant testimony — this was the third time he’d so testified. (T p 390) He denied receiving any benefit for his testimony then or now. (T pp 383, 389-93) But he admitted he contacted law enforcement in Hertford County in the hopes of improving his situation in Virigina. (T pp 382-83) 
Almond met Mr. Smallwood when the two were both at the jail. Almond testified that Mr. Smallwood introduced himself as “Travis” and would talk about his case over the week and a half they were housed together. (T pp 369-72) According to Almond, Mr. Smallwood told him that he was jailed for a robbery in Ahoskie. Mr. Smallwood allegedly told him that he’d received information about money, guns, and jewelry in a safe that was owned by “an old couple who [were] the parents of a magistrate.” (T p 374) Almond claimed Mr. Smallwood, a man named Brian Valentine, and a third man started following the couple’s movements and eventually decided to rob them. Almond testified that Mr. Smallwood told him in detail about how Valentine bound and pistol-whipped Mr. Brinkley, and how he helped Valentine clear out the safe — including how they had difficulty with the combination. (T pp 373-77) Almond said Mr. Smallwood described taking “guns, some 357s, and some .38 revolvers, and some jewelry, [and] some money that was in bags.” (T p 379) 

Mr. Smallwood told Almond that Valentine had been arrested for the robbery two or three weeks before Mr. Smallwood was interviewed by police and consented to the phone search. (T p 378) He also, according to Almond, summarized the State’s theory of the case against him:
[H]e said that he had some pictures of the gun – guns on the phone. He said also some boots that he said that the lady probably remembered or recognized that they took from him. 
(T pp 379-80)


Almond wrote this information down and asked his sister to contact law enforcement in Ahoskie. He eventually reached out to Hertford County to see if he could receive something in exchange for his testimony. Although he’d ultimately received no promises in exchange for testifying, Almond wanted “to do something right” and explained that “[s]ome of us just want to give something back.” His sentence was “almost over anyway.” (T pp 381-83) He denied that Mr. Smallwood was merely relaying what Valentine had told him about the robbery and that Mr. Smallwood told him he was not involved. (T p 392) Almond said Mr. Smallwood seemed afraid of Valentine. (T p 394) 

Despite his alleged jailhouse confession to Almond, DNA testing from the scene of the robbery did not connect Mr. Smallwood to the crime. Indeed, he was affirmatively excluded from the major DNA profile obtained from several samples, including DNA found on the cords and shoelaces used to tie up Mr. Brinkley. No blood or DNA was found on the boots recovered from Mr. Smallwood’s car. (T pp 348-55)    
During Investigator Lassiter’s testimony, the State asked him what police found on Mr. Smallwood’s phone. The defense immediately objected. Counsel noted that the extraction report was hearsay and observed that the State had not satisfied any hearsay exception like Rule 803(6), nor did the State produce “someone who is familiar with that system or the method in which they have that compiled the data.” (T p 312) The State countered that Investigator Lassiter had “extensive knowledge as to phone dumps.” (T p 313) Defense counsel responded that he wasn’t concerned about whether Investigator Lassiter was qualified. Counsel explained the issue was that Investigator Lassiter could “testify to what he viewed, but if there was a cell phone dump and there’s a data extraction, he cannot introduce that into evidence.” (T p 314) 
Investigator Lassiter testified generally that in looking at the phone he saw “multiple web searches along the lines of cash for gold near Raleigh/Durham not long after the incident occurred.” There “was also a picture containing multiple firearms . . . that matched the descriptions of the firearms that were reported stolen” that was dated February 17th. (T p 318) The State introduced a copy of that photo over objection. (T p 320) Investigator Lassiter then explained that a search warrant was obtained for the phone, and a data extraction performed using Cellebrite. (T p 321) He described how Cellebrite works:

Q. What experience do you have as it relates to data extractions of cell phones?

A. I am a certified Cellebrite operator and analyst.

Q. Okay. What is Cellebrite?

A. Cellebrite is a digital forensic tool used to gather evidence from electronic devices.

Q. Okay. So if you can kind of just – for people like me, dumb that down a little bit. What exactly does that mean?

A. So it pulls – whatever information is on the phone, it will pull that information off and put it in a report that you can look at on another computer and it will have information in there containing phone information, the model, the serial number, who the phone was registered to, things of that nature.

Q. Okay. And all that information is compiled by the program itself?

A. Yes.

Q. And so you are a certified operator in that program?

A. I am.

Q. What does it take to become a certified operator?

A. You have to take class that is taught by Cellebrite and pass a written test and a hands-on test doing an extraction on a device that is provided by the company.

Q. And during your course as an investigator, approximately how many times did you use that program? 

A. A lot. 

Q. More than 100?

A. I don’t know the number. It was quite a few.

Q. Okay. And is that the program that was used in the data extraction of Mr. Smallwood’s cell phone?

A. It is.
(T pp 320-21)
Even though he did not perform the extraction, Investigator Lassiter testified that the report accurately reflected the data that came from Mr. Smallwood’s phone: 

Q. Did you personally perform that extraction?

A. I did not.

Q. But you reviewed that extraction?

A. I did.

Q. And based on – have you reviewed that extraction recently?

A. I have.

Q. And based on your review, based on your training and experience, did the extraction you reviewed come from Mr. Smallwood's cell phone?

A. It did.
.  . . 

Q. What is that a disk of?

A. That is a disk containing the data extraction from Mr. Smallwood’s cell phone.

Q. And the contents of that disc, is it a true and accurate copy of the cell phone data extraction that was performed by the Cellebrite program?

A. It is.

Q. How do you know it to be a true and accurate copy?

A. When you pull up the report, it gives you all the same information that is listed in the phone to show that that extraction came from the phone.

Q. And you reviewed that report after the extraction was performed?

A. Yes.

Q. And confirmed it was the same phone? It was Mr. Smallwood’s phone?

A. Yes.
(T p 322)

Lassiter explained how he was able to tell that the Cellebrite extraction report was accurate: 
Q. Mr. Lassiter, if you could hold onto that document. Based on the information provided in the report, were you able to confirm that the cell phone in question that the extraction was performed on belonged to Travis Smallwood?

A. I am.

Q. And how are you able to confirm that?

A. It has his Apple ID listed in the report.

Q. And what's the Apple ID listed in that report?

A. TSmallwood90.ts.@icloud.com.
(T pp 326-27)

The State was ultimately permitted to introduce through Investigator Lassiter the contents of the phone extraction performed by Scott Griffith:

A. This is a report that was generated by Cellebrite showing the date and time, the case number, who performed the extraction, the phone information including the serial number, the time zone, the storage capacity on the phone, the operating system version, the model number, and the IMEI number.
Q. And is that a true and accurate copy of the report from the phone – the data collection performed on Travis Smallwood’s cell phone?

A. It is.

[THE STATE]: Your Honor, I would move to admit State's Exhibit 34 into evidence.
[DEFENSE COUNSEL]: Objection.

THE COURT: Overruled.
 (T pp 324-26)

The extraction report purported to show that shortly after the robbery, Mr. Smallwood searched for local home invasion news stories. In addition, he performed 46 searches for “cash for gold” and similar phrases around the same time. In addition, metadata from the phone purported to show that the picture of the guns seen by Lassiter were taken by the same model of iPhone owned by Mr. Smallwood. (T pp 321-34) 
Mr. Griffith, the examiner who performed the Cellebrite extraction, did not testify despite being on the State’s witness list. (T pp 16, 38, 55, 121, 165) 
Mr. Smallwood testified in his own defense. (T pp 419-97) He’d lived in Ahoskie his whole life. He denied any involvement in the home invasion. He explained that he’d grown up with Brian Valentine and became friends with him about two years before the robbery. He testified that Valentine told him about the robbery, which is what caused him to search for the news stories. The next day, he was hanging out with Valentine when he grabbed a bag out of the trunk and started pulling out guns. He asked Valentine if he could buy one of the guns, but Valentine told him he “did not want to get caught with it.” Valentine then took the picture of the guns recovered by police with Mr. Smallwood’s phone. Mr. Smallwood acknowledged telling police in his interview that Valentine had merely sent him the photo. (T pp 424-32, 442, 450)
The next day, February 20th, Mr. Smallwood, Valentine, and two other men (Percival Simons and Desmond Lee) took a trip to Durham. Mr. Smallwood testified he searched for “cash for gold” at Valentine’s request. Although they went to several stores, Mr. Smallwood, Simons, and Lee would stay in the car while Valentine went inside. (T pp 434) Mr. Smallwood acknowledged meeting Almond in jail but denied confessing to the crimes or telling Almond he was involved. He explained that he merely told Almond details of the crime Valentine had told him. (T pp 435-37) He did not tell police everything he knew during his interview because he was afraid of what Valentine would do to him if he told police. (T pp 441-42, 488)
Following his direct, the State used the metadata, web searches, and text messages contained in the Cellebrite extraction report to cross-examine Mr. Smallwood at length regarding the details of his testimony. (T pp 456-81) Aside from his testimony, he presented no other evidence. 

Following about four hours of deliberation, the jury convicted Mr. Smallwood of two counts of second-degree kidnapping, assault with a deadly weapon inflicting serious injury, and the rest of the indicted offenses as charged. (R pp 137-40) The trial court then entered seven consecutive judgments sentencing him to a minimum of 234 months in prison. (R pp 143-56) He appealed. (R p 157)
STANDARDS OF REVIEW

The issues presented raise questions of law reviewed de novo. See State v. Clark, 296 N.C. App. 718, 719 (2024) TA \s "State v. Clark, 296 N.C. App. 718, 719 (2024)"  (confrontation violation); TA \l "State v. Bagley, 183 N.C. App. 514, 523 (2007)" \s "State v. Bagley, 183 N.C. App. 514, 523 (2007)" \c 1  State v. Clark, 380 N.C. 204, 215 (2022) (ineffective assistance of counsel) TA \l "State v. Clark, 380 N.C. 204, 215 (2022)" \s "State v. Clark, 380 N.C. 204, 215 (2022)" \c 1 . Under de novo review, this Court “considers the matter anew and freely substitutes its own judgment for that of the lower tribunal.” State v. Williams, 362 N.C. 628, 632–33 (2008) TA \l "State v. Williams, 362 N.C. 628, 632–33 (2008)" \s "State v. Williams, 362 N.C. 628, 632–33 (2008)" \c 1  (cleaned up). 
ARGUMENT
I. The trial court violated Mr. Smallwood’s right to confrontation when it allowed Investigator Lassiter to testify to the results of a Cellebrite phone data extraction he did not perform.

The critical piece of the State’s case at trial was the Cellebrite phone extraction report. The State used the extraction report as circumstantial evidence to support its theory of the case and made extensive use of the report in attempting to impeach Mr. Smallwood on cross. (T pp 456-69)  The extraction report was the fruit of an extraction performed by an expert human examiner, Mr. Griffith, using specialized technology. Therefore, Mr. Smallwood had the constitutional right to confront Griffith in open court and cross-examine him about the evidence embodied in the report — including the process of performing the Cellebrite extraction and the accuracy and completeness of the data and metadata.   
Investigator Lassiter could not pinch hit for Griffith. As the Supreme Court recently made clear in Smith v. Arizona, 602 U.S. 779 (2024) TA \s "Smith v. Arizona, 602 U.S. 779 (2024)" , the Confrontation Clause “applies in full to forensic evidence,” such that “a prosecutor cannot introduce an absent laboratory analyst’s testimonial out-of-court statements to prove the results of forensic testing.” Id. at 783. Here, however, the trial court permitted surrogate testimony from Investigator Lassiter about the process Griffith used to extract data from Mr. Smallwood’s cellphone — information Investigator Lassiter, who was not involved in the extraction, simply accepted as accurate. Lassiter was then permitted, over objection, to essentially read to the jury from the extraction report. 
The extraction of data from a phone is far from being the result of a purely automated process, and Investigator Lassiter’s testimony is precisely the sort of “substitute analyst” evidence Smith plainly forbids. Therefore, the trial court erred in overruling Mr. Smallwood’s objection to the admission of the extraction report. Where the extraction report was critical forensic evidence in a case that otherwise hinged on the credibility of a serial jailhouse informant, the State cannot meet its burden on appeal to demonstrate the trial court’s constitutional error was harmless beyond a reasonable doubt. This Court should order a new trial. 
A. The Confrontation Clause prohibits use of testimonial hearsay.

The Confrontation Clause of the Sixth Amendment provides that in all criminal prosecutions the accused shall enjoy the right to be confronted with the witnesses against him. U.S. Const. amend. VI TA \l "U.S. Const. amend. VI" \s "U.S. Const. amend. VI" \c 7 ; Crawford v. Washington, 541 U.S. 36, 38 (2004) TA \l "Crawford v. Washington, 541 U.S. 36, 38 (2004)" \s "Crawford v. Washington, 541 U.S. 36, 38 (2004)" \c 1 . “In operation, the Clause protects a defendant’s right of cross-examination by limiting the prosecution’s ability to introduce statements made by people not in the courtroom.” Smith, 602 U.S. at 784. TA \l "Smith v. Arizona, 602 U.S. 779, 784 (2024)" \s "Smith v. Arizona, 602 U.S. 779, 784 (2024)" \c 1 
For a time, the Supreme Court had held that the Clause’s “preference for face-to-face” confrontation could give way if a court found that an out-of-court statement bore “adequate indicia of reliability.” Ohio v. Roberts, 448 U.S. 56, 65–66 (1980) TA \l "Ohio v. Roberts, 448 U.S. 56, 65–66 (1980)" \s "Ohio v. Roberts, 448 U.S. 56, 65–66 (1980)" \c 1 . “But two decades ago, the Court changed course, to better reflect original understandings.” Smith, 602 U.S. at 784 TA \s "Smith v. Arizona, 602 U.S. 779 (2024)" . In Crawford v. Washington, the Court deemed it “fundamentally at odds with the right of confrontation” to admit statements based on judicial determinations of reliability. 541 U.S. at 61 TA \s "Crawford v. Washington, 541 U.S. 36, 38 (2004)" . The Clause, Crawford explained, “commands[ ] not that evidence be reliable, but that reliability be assessed in a particular manner: by testing in the crucible of cross-examination.” Id TA \s "Crawford v. Washington, 541 U.S. 36, 38 (2004)" . And so, the Clause bars the admission at trial of an absent witness’s statements — however trustworthy one might think them — unless the witness is unavailable and the defendant had a prior chance to subject him to cross-examination. Smith, 602 U.S. at 784 TA \s "Smith v. Arizona, 602 U.S. 779 (2024)" .

The Clause bars the introduction of hearsay: out-of-court statements offered “to prove the truth of the matter asserted.” Id. at 785 TA \s "Smith v. Arizona, 602 U.S. 779 (2024)"  (citation omitted). Moreover, the Clause’s prohibition applies only to “testimonial” statements offered for their truth. To separate testimonial hearsay from its non-testimonial counterpart, courts use the “primary purpose test.” Ohio v. Clark, 576 U.S. 237, 244 (2015) TA \l "Ohio v. Clark, 576 U.S. 237, 244 (2015)" \s "Ohio v. Clark, 576 U.S. 237, 244 (2015)" \c 1 . This inquiry looks at “all the relevant circumstances” surrounding how the statement was made and how it relates to future criminal cases. Smith, 602 U.S. at 800–01 TA \s "Smith v. Arizona, 602 U.S. 779 (2024)"  (cleaned up). “A statement is testimonial if its ‘primary purpose’ is to ‘establish or prove past events potentially relevant to later criminal prosecution’ — in other words, to capture evidence for use at trial.” State v. Lester, 387 N.C. 90, 97 (2024) TA \l "State v. Lester, 387 N.C. 90, 97 (2024)" \s "State v. Lester, 387 N.C. 90, 97 (2024)" \c 1  (quoting Davis v. Washington, 547 U.S. 813, 822 (2006) TA \l "Davis v. Washington, 547 U.S. 813, 822 (2006)" \s "Davis v. Washington, 547 U.S. 813, 822 (2006)" \c 1 ). 

B. The extraction report contained testimonial hearsay. Accordingly, Mr. Smallwood’s right to confrontation was violated when Investigator Lassiter testified in lieu of Mr. Griffith, the Cellebrite examiner.  
1. The extraction report was testimonial.
Taking the second Crawford prong first, there can be no dispute the extraction report was testimonial. In determining whether evidence was testimonial, this “[C]ourt should consider ‘why [the examiner] created the report or notes.’” State v. Clark, 296 N.C. App. 718, 723, disc. rev. allowed, 2025 N.C. LEXIS 1100 (Dec. 10, 2025) TA \l "State v. Clark, 296 N.C. App. 718, 723, disc. rev. allowed, 2025 N.C. LEXIS 1100 (Dec. 10, 2025)" \s "State v. Clark, 296 N.C. App. 718, 723, disc. rev. allowed, 2025 N.C. LEXIS 1100 (Dec. 10, 2025)" \c 1  TA \s "State v. Clark, 296 N.C. App. 718, 719 (2024)"  (quoting Smith, 602 U.S. TA \s "Smith v. Arizona, 602 U.S. 779 (2024)"  at 802) (alteration in original). The phone extraction here was performed by law enforcement with a specific purpose — to gather evidence during their investigation of Mr. Smallwood. Looking to “all the relevant circumstances” surrounding the genesis of the extraction report, Smith, 602 U.S. at 800–01 TA \s "Smith v. Arizona, 602 U.S. 779 (2024)" , the “primary purpose” of the phone extraction was undoubtably “to capture evidence for use at [a criminal] trial.” Lester, 387 N.C. at 97 TA \s "State v. Lester, 387 N.C. 90, 97 (2024)"  (quoting Davis, 547 U.S. TA \s "Davis v. Washington, 547 U.S. 813, 822 (2006)"  at 822). 

Indeed, not long after Crawford, the Supreme Court made clear that the Confrontation Clause applies to testimonial forensic reports. In Melendez-Diaz v. Massachusetts, state prosecutors introduced “certificates of analysis” stating that lab tests had identified a substance seized from the defendant as cocaine. 557 U.S. 305, 308 (2009) TA \l "Melendez-Diaz v. Massachusetts, 557 U.S. at 308" \s "Melendez-Diaz v. Massachusetts, state prosecutors introduced \"certificates of analysis\" stating that lab tests had identified a substance seized from the defendant as cocaine. 557 U.S. at 308" \c 1 . But the State did not call as witnesses the analysts who had conducted the tests and signed the certificates. The Court held that a “straightforward application” of Crawford showed a constitutional violation. The certificates were testimonial: they had an “evidentiary purpose,” identical to the one served had the analysts given “live, in-court testimony.” Id TA \s "Melendez-Diaz v. Massachusetts, state prosecutors introduced \"certificates of analysis\" stating that lab tests had identified a substance seized from the defendant as cocaine. 557 U.S. at 308" . at 311. And the certificates were offered to prove the truth of what they asserted: that the seized powder was in fact cocaine. See id TA \s "Melendez-Diaz v. Massachusetts, state prosecutors introduced \"certificates of analysis\" stating that lab tests had identified a substance seized from the defendant as cocaine. 557 U.S. at 308" . at 310–11. So the defendant had a right to cross-examine the lab-analyst certifiers. In reaching that conclusion, the Supreme Court rejected the State’s claim that the results of so-called “neutral, scientific testing” should be subject to a different rule. Id. at 317 TA \s "Melendez-Diaz v. Massachusetts, state prosecutors introduced \"certificates of analysis\" stating that lab tests had identified a substance seized from the defendant as cocaine. 557 U.S. at 308" . The Court underscored that the Sixth Amendment commanded not reliability, but one way of testing it — cross-examination. And forensic investigation is “not uniquely immune from the risk of manipulation” or mistake. Id. at 318 TA \s "Melendez-Diaz v. Massachusetts, state prosecutors introduced \"certificates of analysis\" stating that lab tests had identified a substance seized from the defendant as cocaine. 557 U.S. at 308" ; accord Bullcoming v. New Mexico, 564 U.S. 647, 651–52 (2011) TA \l "Bullcoming v. New Mexico, 564 U.S. 647, 651–52 (2011)" \s "Bullcoming v. New Mexico, 564 U.S. 647, 651–52 (2011)" \c 1  (confrontation clause violated where different analyst from the same lab testified as to report generated by unavailable analyst). 

Here, the extraction report was introduced for its truth, i.e., that an extraction of Mr. Smallwood’s phone was done correctly and revealed certain data and metadata. The reports were produced “under circumstances which would lead an objective witness reasonably to believe that the statements would be available for use at a later trial” — specifically Mr. Smallwood’s trial. Smith, 602 U.S. at 784–85 TA \s "Smith v. Arizona, 602 U.S. 779 (2024)"  (cleaned up). They were testimonial. Cf. State v. Tate, 299 N.C. App. 507, 529–33 (2025) TA \l "State v. Tate, 918 S.E.2d 886, 899–902 (N.C. App. 2025)" \s "State v. Tate, 918 S.E.2d 886, 899–902 (N.C. App. 2025)" \c 1  (DNA test results were not testimonial in nature where they were generated before the defendant was identified as a suspect and for the purpose of identifying the presence of male DNA generally rather than to build a case against the defendant). 
2. The extraction report contained hearsay from non-testifying examiner Scott Griffith. 
Regarding the first prong of Smith, the extraction report contained not just the raw data from Mr. Smallwood’s phone, but also Mr. Griffith’s hearsay statements about the process he used to perform that extraction, which the State offered for their truth through Investigator Lassiter. The extraction report contained hearsay subject to confrontation. 

In Smith, the Supreme Court started by emphasizing a defendant has the right to cross-examine an analyst about the process used to generate a report. 602 U.S. at 785–86. Summarizing Melendez-Diaz, the Court in Smith stated it had “rejected the State’s claim that the results of so-called neutral, scientific testing” should not be subject to confrontation. Id. at 785. The Court “again underscored that the Confrontation Clause commanded not reliability but one way of testing it — through cross-examination.” Id. And the Court thought that “method might have plenty to do in cases involving forensic analysis.” Id. “The defendant might have used crossexamination to probe what tests the analysts performed, whether those tests presented a risk of error, and whether the analysts had the right skill set to interpret their results.” Id. at 786. Likewise, in explaining Bullcoming, the Smith Court reiterated the problem with “surrogate testimony” is the surrogate “could not convey what the certifying analyst knew or observed about the particular test and testing process he employed.” Id. “Nor could that testimony expose any lapses or lies on the certifying analyst’s part. . . .” Id. 
The Court then applied those principles in Smith. At issue were an analyst’s laboratory notes and reports documenting her conclusion certain substances were drugs; the analyst (Rast) who conducted the analysis did not testify. Id. at 790. Instead, the State called a different analyst (Longoni) with no connection to the case as an expert to provide an “independent opinion” on the testing. Id. At trial, Longoni relayed what was in Rast’s documents, including the specific methods she used. Id. at 791. He then offered his opinion the tested substances were narcotics, the same conclusions Rast had reached. Id. 
In concluding Rast’s statements were introduced for their truth, the Court stated that “truth is everything when it comes to the kind of basis testimony presented here.” Id. at 795. As the Court explained: 
Longoni could opine that the tested substances were [narcotics] only because he accepted the truth of what Rast had reported about her work in the lab — that she had performed certain tests according to certain protocols and gotten certain results. And likewise, the jury could credit Longoni’s opinions identifying the substances only because it too accepted the truth of what Rast reported about her lab work (as conveyed by Longoni). If Rast had lied about all those matters, Longoni’s expert opinion would have counted for nothing, and the jury would have been in no position to convict. So the State’s basis evidence — more precisely, the truth of the statements on which its expert relied — propped up its whole case. But the maker of those statements was not in the courtroom, and Smith could not ask her any questions. 
Id. at 798. 
In short, Longoni was Rast’s “mouthpiece.” Id. at 800. “He testified to the precautions (she said) she took, the standards (she said) she followed, the tests (she said) she performed, and the results (she said) she obtained.” Id. “The State offered up that evidence so the jury would believe it—in other words, for its truth.” Id.
Here, Griffith’s similar hearsay statements are readily identifiable when reviewing Investigator Lassiter’s testimony in conjunction with the extraction report. Again, Lassiter did not actually perform any analysis in this case. But nevertheless, the State was permitted to use him as “a mouthpiece” to relay to the jury the following: (1) the Cellebrite process Griffith used to create the report (T pp 320-21, 325); (2) the special training and certification required to operate Cellebrite correctly, and implicitly, that Griffith had this training and used it (T p 321); (3) that the report was a true and accurate copy of the report generated by Griffith’s work (T p 324)
; (4) that Griffith said in the report he was the examiner who conducted the extractions (R p 82); (5) that Griffith actually examined Mr. Smallwood’s phone (R p 82; T pp 326-27); (6) that Griffith said he used the Cellebrite software version 7.15.0.48 for the extractions (R p 82); (7) the date and time Griffith said he conducted the extractions (R p 82; T p 326); (8) that there were two types of reports created by Cellebrite after performing an extraction which is later combined into a single larger report (T pp 322, 327); (9) the type of cable Griffith said he used to conduct the extraction (R p 82); (10) the type of extraction Griffith said he selected for the phone (in this case, a “logical extraction”) (R p 82); and (11) the way Cellebrite records metadata regarding time and date based on “UTC.”
 (R p 82; T p 332). 
“These representations, relating to past events and human actions not revealed in raw, machine-produced data, are meet for cross-examination.” Bullcoming, 564 U.S. at 660; see also N.C.G.S. § 8C-1, Rule 801(a) TA \l "N.C.G.S. § 8C-1, Rule 801(a)" \s "N.C.G.S. § 8C-1, Rule 801(a)" \c 2  (“statements” include person’s written assertion and non-verbal conduct if person intended it as an assertion). No different than in Smith, Investigator Lassiter was permitted to testify to the process Griffith followed, the extraction he said he performed, and the results he said he obtained. Smith, 602 U.S. at 800. “The State offered up that evidence so the jury would believe it—in other words, for its truth.” Id.
The accuracy of the data and metadata contained in the report was not a hypothetical or trivial concern. The State cross-examined Mr. Smallwood at length using the dates and times reflected in the extraction report to impeach his testimony. But there was at least one occasion where the Cellebrite extraction report prepared by Griffith did not match up with Lassiter’s own investigation. His response to the State’s request for clarification is illustrative of the problem:
Q. Now, you indicated that when you first viewed the phone — the image on the phone, you documented in your report the image was created on 2/17/2019?

A. Correct.

Q. But this says the image was created 2/19/2019?

A. That is correct.

Q. Which one is accurate?

A. The report from Cellebrite.

Q. So what you put in your incident report, how is there a discrepancy?

A. That would have been a typo on my part.

Q. Okay. So the image was actually created on February 19th of 2019?

A. At 9:35 a.m.
(T pp 332-33)
Despite not actually performing the phone extraction, Investigator Lassiter was permitted to testify that the report was accurate — even when it conflicted with his own investigation notes. This illustrates that the extraction report necessarily reflected Griffith’s out-of-court statements about the accuracy of the extraction process he performed — statements the State offered for their truth that Lassiter testified were, in fact, true. The report also reflects Griffith’s written input and selections in Cellebrite, which are “statements” under Rule 801. For instance, when Griffith typed his name into the report, that was his written assertion indicating he was the examiner who conducted the extraction at issue. When he selected the phone profile in Cellebrite, that was his nonverbal assertion about the appropriate manufacturer and device information for this extraction. When he selected the cable type, that was his nonverbal assertion about the appropriate equipment to use. When he selected the extraction types in Cellebrite, that was his nonverbal assertion about the appropriate extraction to run for the phone. 
Based on these hearsay statements, Lassiter offered his own conclusions that the extraction report accurately reflected data captured on the phone’s forensic image, which, again, Lassiter had not himself reviewed. Then, Lassiter presented the evidence embodied by the report. Investigator Lassiter’s own observations and conclusions based on the extraction report were useful only if Griffith’s statements and representations in the report were true. In other words, Lassiter’s conclusions were “predicated on the truth of [Griffith’s] factual statements.” Smith, 602 U.S. at 798.
Lassiter accepted as true what Griffith reported he had done. Lassiter then relayed that process to jury, by repeating what he read. But if Griffith lied about how he conducted that process, or if he committed and covered up critical errors, or if he manipulated or deleted data, or if he otherwise falsified the extraction reports, then Lassiter’s observations and conclusions “counted for nothing.” Id. The truth of Griffith’s statements was “everything.” Id. at 795. The State offered his statements for that purpose, and Mr. Smallwood was entitled to cross-examine Griffith about his statements that “propped up” Lassiter’s testimony. Id. at 798. 
Thus, as in Smith, Lassiter’s observations and conclusions were entirely predicated on Griffith’s underlying hearsay statements about the extraction. But Griffith, “the maker of those statements[,] was not in the courtroom, and [Mr. Smallwood] could not ask [him] any questions.” 602 U.S. at 798. By failing to call Griffith, the State denied Mr. Smallwood the right to cross-examine him on various topics related to the extraction process, including his competency, bias, and veracity. Bullcoming, 564 U.S. at 661–62. This denial violated the Confrontation Clause. Smith, 602 U.S. at 798.
Because the extraction report has no evidentiary value absent Griffith’s representations as to how he performed the extraction, the report is not the sort of purely “machine generated” data which renders the report a “non-statement” and thus non-testimonial. For example, in Lester, the defendant was charged with various sex crimes. During its investigation, the State obtained the defendant’s phone records from Verizon. The phone records were generated automatically as part of Verizon’s recordkeeping process and showed the defendant’s communications for the roughly three-month period relevant to the investigation. This included numbers, lengths, times, and dates of calls. The alleged victim testified, but there was no physical evidence in the case, and the phone records were used to substantiate the allegations. The defendant argued the Confrontation Clause barred admission of the phone records absent the opportunity to cross-examine Verizon’s record custodian. Id. at 91–95 TA \s "State v. Lester, 387 N.C. 90, 97 (2024)" . 

Our Supreme Court ultimately rejected that argument. It held that computer-generated statements — like the information found in the Verizon phone records — were non-testimonial, because they were created by an automated process without any human involvement. Because the computers generating the Verizon records operated independently of human involvement, and merely recorded activity in real time, they were “the fruit of a self-sufficient and automated processes” and thus non-testimonial. Id. at 98–103 TA \s "State v. Lester, 387 N.C. 90, 97 (2024)" .  In contrast to the phone records at issue in Lester, which were automatically generated by the phone carrier’s computer irrespective of any human intervention, the extraction report in this case would not have existed without human intervention — Mr. Griffith’s using Cellebrite to extract data from Mr. Smallwood’s phone and preparing a report.
Indeed, this case is more like Bullcoming, where analysts used gas chromatograph machines to determine blood alcohol concentration (“BAC”) levels. 564 U.S. at 653–55 TA \s "Bullcoming v. New Mexico, 564 U.S. 647, 651–52 (2011)" . As here, operation of the machines required specialized training. Id TA \s "Bullcoming v. New Mexico, 564 U.S. 647, 651–52 (2011)" . The analyst had to ensure that the seal of the sample was received intact and broken in the laboratory and that he had “followed the [appropriate] procedures.” Id TA \s "Bullcoming v. New Mexico, 564 U.S. 647, 651–52 (2011)" . This included retaining the sample container and the raw data from the analysis and noting “any circumstance or condition which might affect the integrity of the sample or otherwise affect the validity of the analysis.” Id TA \s "Bullcoming v. New Mexico, 564 U.S. 647, 651–52 (2011)" . The Court noted “[t]hese representations, relating to past events and human actions not revealed in raw, machine-produced data, are meet for cross-examination.” Id. at 660 TA \s "Bullcoming v. New Mexico, 564 U.S. 647, 651–52 (2011)" . Therefore, the Sixth Amendment barred admission of the BAC report without the testimony of the person who ran the sample through the specialized machine. Id. at 661–68 TA \s "Bullcoming v. New Mexico, 564 U.S. 647, 651–52 (2011)" .
Similarly, the extraction report here necessarily embodied not just the software and hardware’s automatic output regarding data contained on Mr. Smallwood’s phone, but also implicit statements by Griffith that the extraction had been done correctly and the report prepared accurately. Although perhaps slightly more modest in scope, these statements are of the same subject matter, and raise the same concerns, as those assertions embodied in the “certificate of analyst” that accompanied the BAC reports deemed testimonial in Bullcoming. See 564 U.S. at 652–68. TA \s "Bullcoming v. New Mexico, 564 U.S. 647, 651–52 (2011)" 
As in Bullcoming, Griffith’s representations were similarly fertile ground for cross-examination as it pertains to the extraction of Mr. Smallwood’s phone. Id. at 660 TA \s "Bullcoming v. New Mexico, 564 U.S. 647, 651–52 (2011)" . For that reason, it cannot be said that the extraction report was merely “data produced entirely by the internal operations of a computer or other machine, free from human input or intervention.” Lester, 387 N.C. at 100. Mr. Smallwood was entitled to cross-examine Griffith.  TA \s "State v. Lester, 387 N.C. 90, 97 (2024)" 
C. Even if Investigator Lassiter himself could have been qualified as an expert in Cellebrite, Smith v. Arizona forecloses any argument that he could simply “rely” on testimonial hearsay without violating the Confrontation Clause. 
Investigator Lassiter was not tendered by the State as an expert in Cellebrite, but even if he had been so qualified and tendered, he still would not have been permitted to testify to the process a different person used to generate the extraction report. Smith, 602 U.S. at 802–03.  

Before Smith, our Supreme Court had held that the Confrontation Clause was not violated when an expert witness testified to the substance of out-of-court statements as the basis for their opinion. See, e.g., State v. Ortiz-Zape, 367 N.C. 1, 8–9 (2013) TA \l "State v. Ortiz-Zape, 367 N.C. 1, 8–9 (2013)" \s "State v. Ortiz-Zape, 367 N.C. 1, 8–9 (2013)" \c 1 . But Smith has now explicitly rejected that approach, holding that a State may not introduce testimonial out-of-court statements through a surrogate who did not participate in their creation, even if they are presented as the basis for the surrogate opinion: 
A State may not introduce the testimonial out-of-court statements of a forensic analyst at trial, unless she is unavailable and the defendant has had a prior chance to cross-examine her. Neither may the State introduce those statements through a surrogate analyst who did not participate in their creation. And nothing changes if the surrogate—as in this case—presents the out-of-court statements as the basis for his expert opinion. Those statements, as we have explained, come into evidence for their truth—because only if true can they provide a reason to credit the substitute expert. So a defendant has the right to cross-examine the person who made them. 
Smith, 602 U.S. at 802–03 TA \s "Smith v. Arizona, 602 U.S. 779 (2024)"  (internal citations omitted); accord Clark, 296 N.C. App. at 719–24 (Confrontation Clause violated where substitute analyst opined substance was methamphetamine and based that opinion upon lab report he did not prepare), disc. rev. allowed, 2025 N.C. LEXIS 1100 (Dec. 10, 2025) TA \l "Clark, 296 N.C. App. at 719–24 (Confrontation Clause violated where substitute analyst opined substance was methamphetamine and based that opinion upon unadmitted lab report he did not prepare), disc. rev. allowed, 2025 N.C. LEXIS 1100 (Dec. 10, 2025)" \s "Clark, 296 N.C. App. at 719–24 (Confrontation Clause violated where substitute analyst opined substance was methamphetamine and based that opinion upon unadmitted lab report he did not prepare), disc. rev. allowed, 2025 N.C. LEXIS 1100 (Dec. 10, 2025)" \c 1 . 


In its most recent decision applying Smith, this Court correctly determined that one blood analyst, Waggoner, could not testify as to blood testing performed by another, retired analyst, Allcox, using a gas chromatograph. State v. Holt, No. COA25-560, 2026 N.C. App. LEXIS 429 (20 May 2026) TA \l "State v. Holt, No. COA25-560, 2026 N.C. App. LEXIS *** (20 May 2026)" \s "State v. Holt, No. COA25-560, 2026 N.C. App. LEXIS *** (20 May 2026)" \c 1 . In so doing, it succinctly summarized the problem with Waggoner’s testimony, which is the same fundamental problem posed by Investigator Lassiter’s testimony: 
While Dr. Waggoner knew of the laboratory’s procedures and practices, he lacked personal knowledge of Allcox’s observation and handling of the blood, and he did not personally participate in the actual blood testing. Smith, 602 at 796; Bullcoming, 564 U.S. at 661–62. Dr. Waggoner could not convey Allcox’s observations about the blood testing or expose any of Allcox’s lapses.  Accordingly, Defendant was unable to question Allcox’s potential human errors[.] Thus, Defendant did not have the ability to protect against Allcox’s fallibility as Defendant lacked the opportunity to challenge the veracity of Allcox’s out-of-court assertions that were doing much of the work.
Holt, slip op. at 11-12.

Similarly, while Investigator Lassiter had knowledge of how Cellebrite worked, and was personally certified as a Cellebrite examiner, “he lacked personal knowledge of [Griffith]’s observation and handling of the [phone], and he did not personally participate in the actual [phone extraction].” Id. “[Lassiter] could not convey [Griffith]’s observations about the [phone extraction] or expose any of [Griffith]’s lapses.” Id. Accordingly, Mr. Smallwood “was unable to question [Griffith]’s potential human errors[.]” Id. “Thus, [he] did not have the ability to protect against [Griffith]’s fallibility as Defendant lacked the opportunity to challenge the veracity of [Griffith]’s out-of-court assertions that were doing much of the work.” Id.  
D. The State cannot demonstrate the constitutional violation was harmless beyond a reasonable doubt where the Cellebrite report represented critical forensic evidence in a case otherwise premised on the credibility of a serial jailhouse informant.

A violation of an accused’s rights under the Constitution is prejudicial unless the State can demonstrate that the error was harmless beyond a reasonable doubt. N.C.G.S. § 15A-1443(b) TA \l "N.C.G.S. § 15A-1443(b)" \s "N.C.G.S. § 15A-1443(b)" \c 2 . Essentially, the State must be able to demonstrate beyond a reasonable doubt that “‘the minds of an average jury would not have found the [remaining] evidence less persuasive had the [erroneous] evidence . . . been excluded.’” State v. Pabon, 380 N.C. 241, 256 (2022) TA \l "State v. Pabon, 380 N.C. 241, 256 (2022)" \s "State v. Pabon, 380 N.C. 241, 256 (2022)" \c 1  (quoting State v. Watson, 281 N.C. 221, 233 (1972) TA \l "State v. Watson, 281 N.C. 221, 233 (1972)" \s "State v. Watson, 281 N.C. 221, 233 (1972)" \c 1 ) (alterations in original). Put differently, the State meets its burden by showing there exists no “reasonable possibility that the evidence complained of might have contributed to the conviction.” State v. Diaz, 372 N.C. 493, 505 (2019) TA \l "State v. Diaz, 372 N.C. 493, 505 (2019)" \s "State v. Diaz, 372 N.C. 493, 505 (2019)" \c 1 . 

On the facts of this case, the State cannot meet its high burden. As recounted above, the phone extraction report was essentially the lone inculpatory forensic evidence in a case that otherwise hinged on Almond’s credibility versus Mr. Smallwood’s. And the extraction report, whose preparer was not cross-examined, was used extensively by the State at trial to bolster its theory of the case and impeach Mr. Smallwood. It is axiomatic that the lack of forensic evidence makes a case weaker, and therefore, more likely that an error influenced the jury even where the burden is on the defendant. See, e.g., State v. Bowman, 260 N.C. App. 609, 615 (2018), aff’d, 372 N.C. 439 (2019) TA \l "State v. Bowman, 260 N.C. App. 609, 615 (2018), aff’d, 372 N.C. 439 (2019)" \s "State v. Bowman, 260 N.C. App. 609, 615 (2018), aff’d, 372 N.C. 439 (2019)" \c 1  (error not harmless where, inter alia “there was no physical evidence linking defendant to the crime”); accord State v. Ray, 197 N.C. App. 662, 671–73 (2009), rev’d in part, 364 N.C. 272 (2010) TA \l "State v. Ray, 197 N.C. App. 662, 671–73 (2009), rev’d in part, 364 N.C. 272 (2010)" \s "State v. Ray, 197 N.C. App. 662, 671–73 (2009), rev’d in part, 364 N.C. 272 (2010)" \c 1  (error prejudicial, particularly in light of the lack of physical or medical evidence of abuse against the alleged child victim and the fact that the case rested primarily upon the jury’s credibility assessment of the alleged victim and defendant); State v. Horton, 200 N.C. App. 74, 77–79 (2009) TA \l "State v. Horton, 200 N.C. App. 74, 77–79 (2009)" \s "State v. Horton, 200 N.C. App. 74, 77–79 (2009)" \c 1  (similar).
Where the extraction report was a critical aspect of the State’s case, the State cannot demonstrate its erroneous and unconstitutional admission was harmless beyond a reasonable doubt. Therefore, the Court should order a new trial. Clark, 296 N.C. App. at 719–24 TA \s "Clark, 296 N.C. App. at 719–24 (Confrontation Clause violated where substitute analyst opined substance was methamphetamine and based that opinion upon unadmitted lab report he did not prepare), disc. rev. allowed, 2025 N.C. LEXIS 1100 (Dec. 10, 2025)" .
II. Mr. Smallwood received ineffective assistance of counsel when his lawyer filed two motions to change venue but never litigated those motions. In the alternative, this claim should be dismissed without prejudice. 

The victims in this case were highly respected and well-known lifelong residents of relatively small Hertford County. Their son had been the chief magistrate in that county for nearly a quarter century. The two investigators in the case both testified that they knew the Brinkleys. Indeed, Magistrate Brinkley must have been well known to all at the courthouse. The Senior Resident Superior Court Judge apparently expressed reluctance to even preside over bond matters in the case given his relationship with the family. 
Perhaps unsurprisingly, Mr. Smallwood’s trial counsel questioned whether his client, who had no prior felony record, could receive a fair trial. He filed two pre-trial motions requesting a change of venue to a different county, in which counsel alleged that “there exists in the county in which the prosecution is pending so great a prejudice against the Defendant that he cannot obtain a fair and impartial trial.” (R pp 17-22) But trial counsel abandoned these motions, and they were never adjudicated. (R p 23) Trial counsel may have been ineffective in abandoning these motions. Although appellate counsel believes the cold record to be insufficient to determine whether counsel was ineffective, he raises this issue in the interest of future preservation. 
To prevail upon an ineffective assistance of counsel claim, a defendant must prove two things. First, he must show that counsel’s performance was deficient; second, that the deficient performance prejudiced the defense. Strickland v. Washington, 466 U.S. 668, 687 (1984) TA \l "Strickland v. Washington, 466 U.S. 668, 687, 80 L.Ed.2d 674, 693 (1984)" \c 1 . The defendant does not bear “the burden of proving that the trial outcome would have been different.” State v. Moorman, 320 N.C. 387, 399 (1987) TA \l "State v. Moorman, 320 N.C. 387, 399 (1987)" \s "State v. Moorman, 320 N.C. 387, 399 (1987)" \c 1  (emphasis in original). Rather the defendant must show that, but for the ineffective performance of counsel, there is a reasonable probability the result of the proceedings would have been different. Id. 
Claims of ineffective assistance of counsel brought on direct review will generally only be decided on the merits “when the cold record reveals that no further investigation is required, i.e., claims that may be developed and argued without such ancillary procedures as the appointment of investigators or an evidentiary hearing.” State v. Fair, 354 N.C. 131, 166 (2001) TA \l "State v. Fair, 354 N.C. 131, 166, (2001)" \s "State v. Fair, 354 N.C. 131, 166, (2001)" \c 1 . At the same time, if a defendant is later deemed to have been in a position to adequately raise a claim on direct appeal, such as a claim of ineffective assistance of counsel, and fails to do so, the defendant risks forfeiting the issue in subsequent proceedings. See, e.g., State v. Sims, 387 N.C. 349, 354 (2025) TA \l "State v. Sims, 387 N.C. 349, 354 (2025)" \s "State v. Sims, 387 N.C. 349, 354 (2025)" \c 1 .
 Accordingly, Mr. Smallwood raises this claim on direct appeal based on the available record. However, “should the reviewing court determine that IAC claims have been prematurely asserted on direct appeal, it shall dismiss those claims without prejudice to the defendant's right to reassert them during a subsequent MAR proceeding.” Fair, 354 N.C. at 167. Should this Court determine this claim is not ripe for review on appeal, Mr. Smallwood requests that the Court dismiss the claim without prejudice to his right to reassert it in a subsequent trial court motion for appropriate relief. See, e.g., State v. Gillard, 386 N.C. 797, 867 (2024) TA \l "State v. Gillard, 386 N.C. 797, 867 (2024)" \s "State v. Gillard, 386 N.C. 797, 867 (2024)" \c 1 . 
Conclusion
For the foregoing reasons, this Court should order a new trial. In the alternative, Mr. Smallwood asks this Court to dismiss his ineffective assistance of counsel claim without prejudice to its reassertion in an MAR.  
Respectfully submitted, this the 22nd day of May 2026.
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� The six-volume trial transcript is consecutively paginated. (R p 2)


� The evidence conflicted on whether Mrs. Brinkley was also bound. (T pp 237, 288)


� It is unclear from the record whether Griffith was a law enforcement officer, and if so, with what agency. The extraction report listed Griffith as the examiner, and someone named “L.T. Helms” as the investigator. It also listed “Southampton County Sheriff’s Office” in Virginia as the “Organization.” (R p 82) Helms did not testify and the record is unclear what involvement, if any, the Southampton County Sheriff’s Office had in the case. 


� Mr. Brinkley passed away prior to trial in July 2023 at the age of 92. (T p 212) 


� When asked how he knew this was an accurate copy of the extraction report despite not having performed the extraction, Investigator Lassiter explained that he was able to confirm it was the report for Mr. Smallwood’s phone because the report listed his iCloud account name on the first page. In essence, Investigator Lassiter (and the court) treated the report as self-authenticating. (T pp 326-27)


� “Coordinated Universal Time,” a successor to Greenwich Mean Time. See generally �HYPERLINK "https://en.wikipedia.org/wiki/Coordinated_Universal_Time"��https://en.wikipedia.org/wiki/Coordinated_Universal_Time�. 





