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I. THE TRIAL COURT ABUSED ITS DISCRETION BY ADMITTING EXPERT TESTIMONY ON HISTORICAL CELL SITE ANALYSIS IN VIOLATION OF RULE 702. 
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STATEMENT OF THE CASE
	This trial by jury began during the 20 May 2024 Criminal Session of the Forsyth County Superior Court, the Honorable Alyson Grine, presiding. (T1 p 3). The trial court ordered the joinder of Kristan Allen and Keon Rush’s cases for trial. (R pp 74-80). 
The jury found them each guilty of two counts of assault with a deadly weapon with intent to kill inflicting serious injury, one count of assault with a deadly weapon with intent to kill, and seven counts of discharging a firearm into occupied property. (R pp 115-122). The trial court sentenced Mr. Allen to three consecutive sentences, consisting of two 77-105 month sentences, and a 26-44 month sentence, as well as a concurrent 26-44 month sentence. (R pp 127-136). The trial court sentenced Mr. Rush to similar but shorter sentences. (R pp 137-146). Mr. Allen and Mr. Rush gave oral notice of appeal on 5 June 2024. (R pp 147-148). 
STATEMENT OF GROUNDS FOR APPELLATE REVIEW
	Mr. Allen appeals pursuant to N.C.G.S. §7A-27(b) and N.C.G.S. §15A-1444(a) and N.C. R. App. P. 21(a)(1) from a final judgment entered against him in the Superior Court of Forsyth County. Contemporaneously with this brief, Mr. Allen filed a petition for writ of certiorari in case the notice of appeal is determined to be defective. 

[bookmark: _Toc472398565]STATEMENT OF THE FACTS
On the afternoon of 25 March 2022, there was a drive-by shooting at Kermit’s Hot Dog House in Winston-Salem. (T3 pp 187,224). The State alleged that the shooting occurred around 2:25pm. (T6 p 586;Exhibit 53). Officers began responding immediately at 2:28pm. (T3 p 273;Exhibit 14). No witnesses were able to identify the occupants of the car from which the shots were fired nor were they able to identify the vehicle involved. (T3 pp 210-11,216; T5 pp 437,553).
Patrick Carter was likely the intended target. (T5 pp 487-88). As Mr. Carter walked from his parked car to Kermit’s, a four-door sedan pulled up and the front and rear passenger-side occupants fired shots at him and then drove away. (T3 pp 187-191, 223-24). Three bullets hit Mr. Carter’s leg, buttocks, and hip. (T5 p 487-488). He was transported to the hospital, and according to the emergency room doctor, after staying one night in the hospital and receiving a blood transfusion, “he made a very good recovery”. (T5 pp 489-491).
Ross Flynt, a fire engineer with the Winston-Salem Fire Department, was eating lunch at a picnic table outside of Kermit’s with five of his fellow firefighters at the time of the shooting. (T2 pp 116-120). The shots were fired at Mr. Carter right as he walked by the picnic table at which Mr. Flynt and his colleagues were sitting. (T2 p 120). One bullet hit Mr. Flynt. (T2 p 120). The bullet fractured Mr. Flynt’s rib, went through his liver and lung, and lodged between his lung and his heart. (T2 p130;T4 pp 398,402). Mr. Flynt’s colleagues rendered immediate aid for which they were each honored with a medal of valor. (T2 p 134). After a four-to-five-day hospital stay and time spent recovering, he was able to return to work. (T2 p 132). 
Pastor Loeza Miranda, another customer, was eating at a table inside of Kermit’s. (T3 p 284). His left cheek was grazed by broken glass or by a bullet, which caused bleeding. (T3 pp 284-288). He was transported to the hospital. (T3 p 286). 
The State alleged that Mr. Allen was the rear passenger-side shooter and Mr. Rush was the driver. (T1 pp 4,11). At trial, the State presented testimony from two of the injured men -- Mr. Miranda and Mr. Flynt. (T3 p 283;T2 p 108). The State also presented testimony from the five firefighters who were with Mr. Flynt at Kermit’s (T2 p 141;T3 p 180,219,236,260), fifteen law enforcement officers (T3 p 271;T4 p 312,361,407;T5 p 501,510,540;T6 p 568,588;T6 p 684;T7 p 739,759,796,914), two EMS employees (T3 p 291;T5 p 455), two Kermit’s employees (T2 p 102;T4 p 434), and two emergency room physicians (T4 p 387;T5 p 466). None of the witnesses saw the shooters or identified the make or model of the car. 
Law enforcement testified that 16 shell casings were found outside of Kermit’s and a couple of bullets were found inside of Kermit’s. (T5 pp 517). Of the 16 shell casings, 15 were 9mm of two different brands, and one was 45mm. (T5 pp 517,537). Law enforcement testified that their K-9 found a key fob in the grass on a path off of Radcliff Street, and that they found the corresponding vehicle, a blue Hyundai Accent, parked behind a vacant residence at 2610 Marble Street, which was located a 2-3 minute drive away from Kermit’s. (T7 pp 744-749). Inside the car an officer found a broken magazine in the center console and ammunition on the back seat floorboard. (T7 pp 750-51).
Ms. Asia Baines, the ex-girlfriend of Mr. Allen, also testified. (T4 p 331). According to Ms. Baines, at about 10:00am or 11:00am on 25 March 2022, she drove her 2016 gold Chevy Malibu to pick up Mr. Allen. (T4 p 334). She switched to the front passenger seat and Mr. Allen got into the driver’s seat and drove them to Marble Street. (T4 pp 336-337). While parked on Marble Street, Ms. Baines saw Kristan Allen, Keon Rush, Elijah Staton, and Rahim Hauser get into a blue Hyundai and drive away. (T4 pp 339,342,358). She testified that Mr. Rush got into the driver’s seat, Mr. Staton got into the front passenger seat, Mr. Allen got into the rear passenger-side seat, and Mr. Hauser got into the driver’s-side back passenger seat. (T4 pp 343,356-358). Ms. Baines testified that she waited for Mr. Allen to return and that she did not know where they were going. (T4 pp 343-345). 
According to Ms. Baines, after 10-15 minutes, she saw Mr. Allen walking alone down Marble Street. (T4 p 346). He got back into the driver’s seat of her car; and Mr. Staton, who walked up separately, got into the back seat. (T4 p 346). 
 An officer testified that shortly before 9:20pm he was on foot after unsuccessfully pursuing two people who had run from a house on Radcliff Street, when he saw Ms. Baines’ gold Chevy Malibu pull into the driveway of the house and park. (T4 pp 368-371,382). He ordered Mr. Allen and Ms. Baines out of the car, and handcuffed and frisked Mr. Allen. The officer observed a box of ammunition in the driver’s side door. (T4 p 371). He testified that, based on that observation, he searched the gold Chevy Malibu and seized a 9mm handgun from the backseat floorboard. (T4 pp 379,381). 
Several videos were admitted into evidence at trial. The Winston-Salem Police Department previously installed a covert camera on Marble Street, as part of an unrelated investigation, which captured the public street and the front yards and driveways of the houses on Marble Street on 25 March 2022. (T4 pp 314-316;Exhibits 16-21). Ms. Baines identified her own car and Mr. Allen in a still photo taken from the covert video. (T4 pp 322,334-335). 
The State also presented security videos of a vehicle in the area obtained from nearby businesses including La Tili Bakery, Food Lion, and DW Edwards PE. But no witnesses were able to identify the make or model of the car in the surveillance videos, nor were they able to determine whether or not the surveillance videos depicted the same car shown in the covert video taken from Marble Street; and further, no vehicle occupants were visible in the surveillance videos. (Exhibits 53,54,55,25;T4 p 414;T6 pp 580,597).
According to the State’s expert in latent print examination, two fingerprints lifted from the exterior rear passenger door of the blue Hyundai matched Mr. Allen’s fingerprints but at least 16 of the fingerprints lifted from the car’s exterior could not have belonged to Mr. Allen. (T7 pp 759,767,791-792;Exhibit 69). The expert testified further that three fingerprints – one lifted from the exterior gas tank and two from a McDonalds cup in the center console—belonged to Mr. Rush. (T7 p 888;Exhibit 69,70). 
Special FBI Agent Harrison Putman testified as an expert in historical cell site analysis over objection. (T6 pp 691,696). He prepared a written report that illustrated which cell site towers were used by Mr. Allen’s T-Mobile phone and by Mr. Rush’s AT&T phone on the day of the shooting. (T6 pp 704-05). His expert report indicated that neither phone used a cell site that provided service to Kermit’s on the day of the shooting. (Exhibit 59). However, at trial Agent Putman testified that he had a new opinion not contained in his written report that he formed on the eve of the sixth day of trial: that at 2:22pm and at 2:26pm, Mr. Rush’s AT&T phone used the cell site next to Kermit’s which likely provided coverage to Kermit’s. (T6 p 711). 
ARGUMENT

I. [bookmark: _Hlk140772399]THE TRIAL COURT ABUSED ITS DISCRETION BY ADMITTING EXPERT TESTIMONY ON HISTORICAL CELL SITE ANALYSIS IN VIOLATION OF RULE 702. 

1. Standard of Review
 Where a defendant challenges the trial court’s allowance of expert testimony based on the requirements of Rule 702 of the N.C. Rules of Evidence, the appellate court will not reverse “absent a showing of abuse of discretion.” State v. McGrady, 368 N.C. 880, 893 (2016). 
2. Argument
The trial court abused its discretion when it admitted Agent Putman’s expert testimony on historical cell site analysis. The State failed to meet its Rule 702 burden of proving by a preponderance of the evidence that his expert testimony was based upon sufficient facts or data, that the testimony was the product of reliable principles and methods, and that he applied the principles and methods reliably to the facts of the case. N.C.G.S. §8C-1, Rule 702(a).    
A. Rule 702
Expert testimony in North Carolina is governed by N.C. Rule of Evidence 702, which provides: 
(a) If scientific, technical or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education, may testify thereto in the form of an opinion, or otherwise, if all of the following apply:
[bookmark: _Hlk195180740](1) The testimony is based upon sufficient facts or data.
(2) The testimony is the product of reliable principles and methods.
(3) The witness has applied the principles and methods reliably to the facts of the case.

N.C.G.S. §8C-1, Rule 702(a). 
In assessing reliability under Rule 702, North Carolina courts consider the five non-exhaustive factors articulated by the U.S. Supreme Court in Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579 (1993). The factors are: (1) “whether a theory or technique ... can be (and has been) tested”; (2) “whether the theory or technique has been subjected to peer review and publication”; (3) the theory or technique's “known or potential rate of error”; (4) “the existence and maintenance of standards controlling the technique's operation”; and (5) whether the theory or technique has achieved “general acceptance” in its field. Id. The Daubert factors are part of a flexible inquiry, and the trial court is free to consider other factors that may help assess reliability in each case. Kumho Tire Co. v. Carmichael, 526 U.S. 137, 147–50 (1999).
The State, as the proponent of the expert evidence, bears the burden of establishing the admissibility of the evidence under each of the three prongs of Rule 702. State v. Ward, 364 N.C. 133, 140 (2010). Failure of the proponent to satisfy any one of the prongs renders the expert evidence inadmissible. McGrady, 368 N.C. at 889. The Federal Rule 702, which North Carolina adheres to, was amended in 2023 to clarify that there is no presumption of admissibility with respect to expert testimony. Fed. R. Evid. 702 advisory committee's note to 2023 amendment. Instead, to be admissible, the proponent of the expert evidence bears the burden to demonstrate it is more likely than not that Rule 702's requirements are satisfied; this is the preponderance of the evidence standard of proof. Fed. R. Evid. 702. 
B. Objection
The trial court admitted Agent Putman as an expert in historical cell site record analysis and allowed him to provide his expert opinion over defendants’ Rule 702 objection. (T6 pp 624-26,637,679,682,696,703). The trial court found that “the agent has the necessary qualifications, that the evidence has high relevance in the case, and that the evidence is reliable.” (T6 p 682). His CV and expert report were also admitted over objection. (T6 p 703;Exhibit 58,59). 
In allowing the expert to testify, the trial court emphasized that the attorneys would be able to cross-examine him. (T6 p 682). However, it is error for a court to presume that questions about the sufficiency of the expert’s basis or methodology go to the weight of the evidence, rather than its admissibility. Fed. R. Evid. 702 advisory committee's note to 2023 amendment. It follows that an opportunity for cross-examination does not cure the unreliability of the expert opinion. 
C. Expert’s Testimony
a. General Testimony
Agent Putman (hereinafter “Putman”) testified that a cell site is an elevated antenna intended to communicate with phones in front of it. (T6 p 648). He testified that the most common cell site is a three-sector tower on which each sector “is providing coverage to all the phones” that are in the pizza-slice-shaped area in front of it but clarified that, in reality, cell frequencies do not respect the straight-lines of a pizza-shaped wedge (T6 pp 697-98). He testified that phones constantly scan the network for the best cell site with the best signal and that a phone will choose a nearby cell site, usually the nearest one that is facing it. (T6 pp 649-50, 697-98). But, he explained, that is not always the case. Buildings, vehicles, trees, and mountains can block the closest signal. (T6 pp 650,698). A network also might send the call to a different cell site if there are lots of users on a specific tower at that moment. (T6 pp 669,726). Likewise, technology can affect which cell site a phone connects with; for example a 4G phone cannot connect to a 5G tower. (T6 p 664). 
Putman also testified about two types of provider records  – call detail records and cell site lists. Call detail records contain the date and time of each communication, and the tower and sector that was used to initiate each communication. (T6 pp 650-651,699). He explained that AT&T (but not T-Mobile) also keeps handover data, which shows when a phone leaves one cell site’s coverage area and is handed over to another tower. (T6 pp 656,700-701). A cell site list contains the location of all the cell towers and directions the sectors face. (T6 p 655). 
b. Methodology
Putman testified that his expert opinion involves determining the likely coverage area for a cell site and whether it is possible that a phone was in a location at a given time. (T6 pp 666-67). Putman testified about his general method. Generally, he inputs the provider’s call detail records and cell site list into a software tool. (T6 pp 655;664). His software tool creates a map that identifies the cell towers that provided service to the cell phone and illustrates a pizza-shaped wedge emanating from each tower to represent its general area of coverage. (T6 pp 655;664,705). But he explained that “in the real world that’s [the software’s wedge illustration] not going to be the exact coverage area”. (T6 p 705). The real coverage area could be smaller or larger than the depicted wedge. (T6 p 706). In other words, the software’s illustrated wedge does not reliably depict the actual coverage area. Putman then adds in relevant locations provided by prosecutors or investigators. (T6 p 655). He testified he cannot determine the exact location of a cell phone, but rather he could give an opinion as to the likely general area that a phone would have been at the listed time based on the software tool’s map which illustrates the tower and sector used, and based on his knowledge of the surrounding network. (T6 p 655,667-69,701). 
c. This Case
Putman testified about how he applied his methodology in this case. (T6 pp 655-56). He testified that he used a software tool to create a report; and he also testified to hearsay – that his report was reviewed by another Cellular Analysis Survey Team (CAST) agent. (T6 pp 652,664). 
Putman testified regarding the time period between 1:39pm and 1:48pm. He testified to his opinion that Mr. Allen’s phone and Mr. Rush’s phone were definitely not together during that time. (T6 p 709). He testified that Mr. Allen’s T-Mobile phone used a cell site on the west side of Winston-Salem, far west of the relevant locations. He testified that Mr. Rush’s AT&T phone used a cell site south of I-40, and south of the relevant locations, which pointed in the direction of Marble Street. (T6 p 709). The map contained in his report indicates that while the coverage area pointed toward Marble Street, it did not include the Marble Street house. (T6 p 709). 
Putman testified regarding the time period between 1:50pm and 2:30pm. This is the alleged time frame of the shooting. First, he testified regarding his report. He testified that during that time frame, Mr. Rush’s AT&T phone used a cell site that was south of I-40. (T6 p 710). He testified that the cell site faced the direction of the Marble Street house and that the Marble Street house was within that coverage area; and thus Mr. Rush’s phone could have been at the Marble Street house. (T6 p 710). However, the map contained in his report depicts the Marble Street address as outside the coverage area for the AT&T tower that he says Mr. Rush’s cell phone used during that time period. (Exhibit 59). He does not explain the discrepancy or whether he had expert knowledge that led him to believe the coverage area was larger than what the software drew on the map. Putman also testified that during that time, Mr. Allen’s T-Mobile phone used a sector north of Marble Street, that faced southeast and that included Marble Street; and thus the Marble Street house was a possible location of Mr. Allen’s phone during that time, which comports with his map. (T6 pp 709-10). The implication was that they could have both been at the Marble Street house during that time; however that is inconsistent with his report. (Exhibit 59). 
Putman then testified about the handover data for Mr. Rush’s AT&T phone that was not included in his report and not depicted on his maps. (T6 p 711). He testified that he reviewed AT&T handover data only after he produced his report, on the eve of the sixth day of trial. (T6 p 711). Putman testified that at 2:20pm and 2:21pm, Mr. Rush’s AT&T phone was handed over to the cell site near Cole Road and I-40, to a southwest-facing sector, which is far east of the relevant locations and which does not include any of the relevant locations. (T6 p 711). However, he then testified that at 2:22pm and 2:26pm, Mr. Rush’s AT&T phone was handed over to the cell site next to Kermit’s, which is “likely to provide coverage to the Kermit’s Hot Dog.” (T6 p 711). He did not testify regarding the location of the cell site which, per his AT&T handover data, Mr. Rush’s phone was handed over to at 2:25pm. (Exhibit 72). 
Next, Putman testified regarding the time frame of 2:34pm to 3:15pm. (T6 p 712). He testified that during this time frame, the two phones did not use cell sites with any overlapping coverage, which he testified indicated that they traveled away from each other and were “definitely no longer together”. (T6 p 712). Further, neither phone used cell sites in any of the relevant locations. 
D. The State Failed to Meet Its Burden
The State failed to meet its burden under all three prongs of Rule 702. N.C.G.S. §8C-1, Rule 702. 
1. Prong 1 
The State failed to meet its burden under the first prong of Rule 702 in that the State failed to prove that Putman’s testimony was based upon sufficient facts or data. N.C.G.S. §8C-1, Rule 702(a). Putman relied on AT&T and T-Mobile records, and he asserted that because the records are business records from the provider, “[t]hey are fundamentally accurate”. (T6 p 666). He acknowledged that the provider data reports were business records kept for billing and not for the government to determine the location of a person. (T6 pp 719-20). But he did not explain why in the world he believes that the billing records of cell phone providers are “fundamentally accurate”. (T6 pp 719-20). 
Strikingly, Putman also testified that the provider data on which he relies to form his opinion in CAST cases can be unreliable, and that, in fact, he determined that some of the provider data was unreliable in this case. (T6 p 667). 
Putman stated:
The expert opinion does come into play whether it's a reliable record or not. For instance, the data sessions that are used in this case. There are data sessions that aren't reliable. It's really terms of the timestamp because of certain features for that record. So through our training and experience, our discussion with AT&T and T-Mobile and through our testing and looking at these records, we can identify which ones are reliable and which ones aren't. And if you don't have that expertise then you may not know. It may lead you astray to say the phone was somewhere where likely it may not have been just because it would be an unreliable record.
(T6 p 667).
Putman clarified that in this case, despite believing some of the data was unreliable, he did not reach out to the providers to discuss the data. (T6 pp 667-668). He also did not explain how he determined which provider records were unreliable. (T6 pp 667-668). Further, it was unclear whether he chose to testify regarding the 2:20pm, 2:21pm, 2:22pm and 2:26pm handover data, but to omit the 2:25pm handover data from the same record, due to an expert determination that the 2:25pm data was unreliable. (Exhibit 72;T6 pp 711,724). It was a striking omission since 2:25pm was the alleged time of the shooting. 
The State failed to present evidence of a known or potential rate of error for the data. Putman testified that some of the provider data is unreliable both generally and, in this case, but was not able to provide an error rate. (T6 p 667). 
The State failed to prove the reliability of all of the provider data. But the State especially failed to prove the reliability of handover data. Handover data is a type of data that is only kept by one provider – AT&T. (T6 p 656) The other cell service providers keep only initiation data (the cell site on which a cell session initiates), not handover data (subsequent handovers to other cell sites). (T6 p 700). Further, undersigned counsel is unable to find any federal or state appellate case that considers the reliability of handover data, or that even mentions the use of such data. This is likely a case of first impression, and it is also an indication that handover data is unusual data, perhaps seldom used by the government. Putman did not testify to ever using handover data in prior cases.
2. Prong 2 
The State failed to prove the second prong of Rule 702, that Putman’s testimony was the product of reliable principles and methods. N.C.G.S. §8C-1, Rule 702(a)(2). First, Putman testified that the unnamed software tool he uses can be unreliable but did not explain his method of determining reliability: 
If -- you know, software is only as good as it's being coded. So sometimes if it depicts something not accurately, that's something we catch because we look at each and every record. So everything put out here is because of how I interpreted it.
(T6 p 665). 
Second, the State failed to present evidence that Putman’s technique can be, and has been, tested. According to Putman, nobody has reviewed the software tool he uses to help form his opinion. (T6 p 665). 
Third, the State failed to present evidence that Putman’s technique was subjected to peer review and publication. Putman testified: “There's an article by, it's IEEE. I believe it's the Institute of Electrical and Electronics Engineering, something along those lines.” (T6 p 665). He testified that “ultimately it supports the FBI's method of how we depict records.” (T6 p 665). But he clarified that the unnamed article did not review the software tool he uses. (T6 p 665). Regardless, he offered no evidence of the title of the article, seemed unsure of the name of the organization that he says produced it, did not furnish the article for the court, and did not say what methodology is supported by the unnamed article. 
Fourth, the State failed to present evidence that there was a known or potential rate of error for the software tool. (T6 p 666). Putman testified that sometimes the software tool is inaccurate but did not speak to an error rate. (T6 p 665). Thus, the trial court admitted expert opinion testimony that was connected to data only by the ipse dixit of the expert. McGrady, 368 N.C. at 889.  
Fifth, the State failed to present evidence of the existence and maintenance of standards controlling the technique’s operation. There is no evidence that there is an outside agency watch group determining whether this is a good method and whether there is room for improvement. 
Sixth, the State failed to present evidence that Putman’s technique has achieved general acceptance in the field. Putman did not testify to the software’s general acceptance in the field. He testified that only the FBI and “[v]arious law-enforcement agencies” use the unnamed software. (T6 p 670).
3. Prong 3
The State failed to prove the third prong of Rule 702, that Putman applied the principles and methods reliably to the facts of the case. N.C.G.S. §8C-1, Rule 702(a)(3). The State presented no evidence that Putman applied his principles and methodology reliably to the handover data. The methodology he described was to input the provider data into a software tool to create a map and to then use the map and his expertise to form an expert opinion. (T6 p 655). He testified that he applied that methodology to the initiation data and that he prepared a report illustrating the application of the method to the initiation data. (T6 pp 655-56;Exhibit 59). 
However, Putman testified that he reviewed the handover data only after he had produced his report. (T6 p 711). Putman never testified that he applied his methodology to the handover data. He did not prepare a report that applied his method to the handover data. (T6 p 711;Exhibit 59). There is no evidence that he inputted the handover data into the software tool. There is no map of handover data. The record contains no evidence that Putman applied his methodology to the handover data at all, let alone reliably.  
It was abuse of discretion to admit the expert’s opinion testimony about the handover data without any proof that he applied his methodology to the handover data in this case.  
E. Prejudice
Mr. Allen was prejudiced by the trial court’s error. The test for prejudicial error is whether there is a reasonable possibility that, had the error not been committed, a different result would have been reached at trial. N.C.G.S. §15A-1443(a). The burden of showing prejudice is upon the defendant. Id. 
The State presented evidence that puts Mr. Allen and Mr. Rush together on Marble Street prior to the Kermit’s shooting. (T4 pp 343,356-58). However, the only evidence that places either of them at the scene of the crime is Putman’s expert testimony regarding handover data which he asserts shows that at 2:22pm and 2:26pm, Mr. Rush’s AT&T phone used the cell site next to Kermit’s that likely provided service to Kermit’s. (T6 p 711). Without Putman’s expert testimony, admitted in violation of Rule 702, there is a reasonable possibility that Mr. Allen and Mr. Rush would have been found not guilty because there was no other evidence that places either defendant at the scene of the crime. Mr. Allen respectfully requests he be granted a new trial.  
II. THE TRIAL COURT ERRED IN FAILING TO FIND A DISCOVERY VIOLATION AND IN ALLOWING THE STATE TO SANDBAG MR. ALLEN IN THE MIDDLE OF TRIAL.  

1. Standard of Review
Usually, determining whether the State failed to comply with discovery is a decision left to the sound discretion of the trial court. State v. Davis, 368 N.C. 794,797 (2016). Further, the trial court’s decision to impose, or not impose, sanctions for discovery violations will similarly not be reversed absent a showing of abuse of discretion. State v. Aguilar-Ocampo, 219 N.C. App. 417, 422 (2012). 
However, where, as here, the question on appeal is one of statutory interpretation, the appellate courts apply de novo review. State v. Davis, 368 N.C. 794, 797-99 (2016)(applying de novo review where the question was one of statutory interpretation, namely whether the discovery statute was triggered by evidence the State sought to admit). The standard of review in this case is de novo because it involves the trial court’s refusal to find a discovery violation based on its erroneous interpretation of N.C.G.S. §903(a)(2) and consequent failure to exclude evidence.  
2. Argument
[bookmark: _Hlk196132701]The State sandbagged the co-defendants in the middle of trial with a surprise new expert opinion. The expert opinion was that at 2:22pm and 2:26pm Mr. Rush’s phone used a cell tower that is right next to Kermit’s and that likely provided coverage to Kermit’s. (T6 p 711). This surprise expert opinion contradicted the expert’s report, which showed that the cell phones never used a cell tower that provided coverage to Kermit’s on the day of the shooting. (Exhibit 72). This discovery violation resulted in unfair surprise to the defendants. N.C.G.S. §15A-903(a)(2); State v. Payne, 327 N.C. 194, 202 (1990). The State's discovery violation required exclusion of the challenged evidence to alleviate the unfair surprise. N.C.G.S. §15A–910. The trial court prejudicially erred in failing to find a discovery violation, and as a result, it never reached the question of whether to grant the defendants’ request to exclude evidence. (T6 p 627). 
a. [bookmark: _Hlk199764839]Discovery Statutes
“Discovery in a criminal case is governed by Chapter 15A, Article 48 of the North Carolina General Statutes.” State v. Ellis, 205 N.C. App. 650, 655 (2010). “[T]he purpose of discovery under our statutes is to protect the defendant from unfair surprise by the introduction of evidence he cannot anticipate.” State v. Payne, 327 N.C. at 202. 

b. Discovery Filings and Disclosure
Here, the State provided some timely discovery regarding its expert witness pursuant to N.C.G.S. §15A-903. On 23 April 2024, the State filed a Notice of Intent to Use Expert Witness, which listed Putman as an expert in cellular record analysis. (R p 102). The State attached the expert’s curriculum vitae and the expert’s report. (R p 102). The expert’s report, dated 22 April 2024, contained maps illustrating the expert’s opinion that neither of the defendants’ cell phones ever used a cell tower that provided coverage to Kermit’s on the day of the shooting. (Exhibit 72). 
On 23 April 2024, the State informed the trial court in writing that they provided the expert’s CV and the CAST report in discovery. (R p 102). On 20 May 2024, the State informed the trial court that, “The State has turned over all discovery that's in our possession. I just wanted to put that on the record.” (T1 p 20). When the State began providing discovery related to the CAST expert, a continuing duty arose. N.C.G.S. §15A-907. 
c. The State Failed to Meet its Discovery Obligations 
On the eve of the sixth day of trial, the prosecutor reviewed the expert’s report and called Putman and asked him “why don’t we have any data showing that the phone in question pinged off that tower [that provides coverage to Kermit’s?]” (T6 p 628). In response, Putman looked back at the data and informed her that there was handover data from the time of the shooting that he believed indicated that the AT&T cell phone pinged off the Kermit’s tower at 2:16pm and 2:22pm, around the time of the shooting. (T6 p 628-29). 
These alleged 2:16pm and 2:22pm handovers were not included in the expert report furnished to the defendants. However, N.C.G.S. §15A-903(a)(2) requires that the State’s expert witness “shall prepare, and the State shall furnish to the defendant, a report of the results of any examination or tests conducted by the expert.” Here, the expert witness never prepared, and the State never furnished to defendant, a report of the results of the expert’s analysis of handover data which led Putman to form the opinion that Mr. Rush’s phone used a cell tower that is right next to Kermit’s and which likely provided coverage to Kermit’s. (T6 p 711). The State’s failure to request preparation of an expert report as to use of the Kermit’s tower and their failure to furnish such a report to the defendant demonstrates that a written report was not furnished within a reasonable time prior to trial as required by §15A-903(a)(2), as it was never prepared or furnished.  
The State received the expert’s report by 23 April 2024, when the State filed the report as an attachment to its Notice of Intent to Use Expert Witness. (R p 102). Accordingly, a month prior to trial, the State knew that the expert’s report indicated Kermit’s cell tower was not used by either defendant on the day of the shooting. The report contained expert opinion that at 2:16pm and 2:30pm, Mr. Rush’s phone used a cell tower that did not provide coverage to Kermit’s and that at 2:20pm and 2:31pm, Mr. Allen’s phone used a different cell tower that also did not provide coverage to Kermit’s. (R p 113). 
The new expert opinion was an unfair surprise on the sixth day of trial. State v. Payne, 327 N.C. 194, 202 (1990). Exclusion of the evidence would have alleviated the unfair surprise. State v. Jackson, 340 N.C. 301, 317 (1995). 
Obviously if I'm looking at 2:16 and 2:31, and then my guy's nowhere near Kermit's, I'm a lot less concerned about that information. Then I find out this morning they're going to have an expert witness that's going to say there's a handoff at 2:20 something and he's next to Kermit's. You know, I definitely may have handled the case a lot differently had I known that.

(T6 p 627). 
Our N.C. Supreme Court has emphasized that “no statute under Article 48 provides exceptions under which the State can fail to comply with the discovery statutes and rely on defendant’s educated guess as to what evidence the State will present.” State v. Cook, 362 N.C. 285, 294 (2008)(the trial court abused its discretion in denying defendant’s request for a continuance because the State filed a notice of expert witness five days before trial and furnished an expert report three days before trial which was not within a reasonable time prior to trial). Where a court allows exceptions, it invites sandbagging. Id. 
Regardless, here, the defendants had no effective ability to anticipate the evidence and had no ability to prepare an effective response until they knew of the expert’s opinion as to the Kermit’s tower. According to the State, the prosecutor was not able to locate or decipher the handover data on her own after reviewing the 2,873 pages of AT&T data provided in discovery and believed that the data did not show use of the Kermit’s tower. (T6 p 628). When asked by the trial court whether the 2:22pm and 2:26pm handoffs were included in the data that the State provided in discovery, the State replied that that was her understanding after speaking to Putman but that he was available to speak to that topic. (T6 p 630). In other words, she could not point to it. Defense counsel was also not able to locate or decipher the handover data contained in the AT&T report provided in discovery. (T6 p 630-31). When the trial court asked defense counsel if the handoff data was included in discovery, defense counsel replied that he did not know for sure but that he did not know the data was there if it was actually there. (T6 p 631). The trial court had never heard of handover data. (T6 p 626). 
D. Objection
	Defense counsel informed the trial court that they did not receive any information in discovery regarding the handover data or the expert’s opinion that Mr. Rush’s cell phone used the cell tower that likely provided service to Kermit’s until the sixth day of trial. (T6 pp 626-27). Defense counsel argued that did not give them enough time to challenge the testimony and argued that had they known about this new expert opinion, they “may have handled the case a lot differently”. (T6 p 626-27). 
Trial counsel stated:
I don't believe Ms. Garrity [the prosecutor] had that information. I believe it was newly discovered information. So I'm not saying it's a discovery violation, I'm just saying it's new information to all of us and I would be objecting to that being used. 

(T6 p 627). 
Despite trial counsel’s wording, the trial court interpreted counsel’s request to exclude evidence as an objection to a discovery violation:  
THE COURT: Okay. So just zeroing in on the discovery question, the question I will need help with, Mr. Simmons, did you get the data about the two pings that were – you’re concerned with? And did you get them at a reasonable time before trial? And did you just learn about a particular interpretation yesterday of that data? Is that the situation?” 

MR. SIMMONS: “That’s correct. I think Your Honor summed it up exactly.” 

(T6 p 632). 
The trial court proceeded to focus on the wrong inquiry – whether the handover data was buried in the discovery. The trial court did so because it mistakenly interpreted the discovery statutes to require only that the State furnish defendants with the underlying basis for the expert’s opinion. (T6 p 632). When the trial court determined that the underlying basis for the expert’s opinion was disclosed, it then focused its inquiry on the misguided question -- had the defense hired an expert, would the expert have produced the same interpretation of the handover data as Putman did. (T6 p 632). 
THE COURT: All right. And is it fair to say that, if you had taken the underlying data to an expert you might have learned about that interpretation independently and earlier?

MR. SIMMONS: Assuming I have it. Again, that's a speculative assumption. I can't confirm or deny that I have that data.

(T6 p 632).
This is an incorrect interpretation of the discovery statute by the trial court. By its plain language, N.C.G.S. §903(a)(2) requires the trial court to determine not just whether the State furnished the underlying basis of the expert opinion to the defendant within a reasonable amount of time prior to trial, but also whether the State furnished the expert’s opinion itself, and a report of the results of any examinations or tests conducted by the expert within a reasonable time prior to trial. N.C.G.S. §903(a)(2). As in Davis, the trial court erroneously interpreted the discovery statute. Davis, 368 N.C. at 796-97.  
Under the trial court’s misinterpretation of the statute, defense counsel had to concede that no discovery violation occurred because he had unknowingly received the underlying data. (T6 p 637). However, the discovery objection was made and considered by the court; it was just considered under a misinterpretation of the statute and the court never got to the defense’s request to exclude evidence. 
E. Prejudice
“A defendant is prejudiced by errors relating to rights arising other than under the Constitution of the United States when there is a reasonable possibility that, had the error in question not been committed, a different result would have been reached at the trial out of which the appeal arises.” N.C.G.S. §15A–1443(a). “The burden of showing such prejudice under this subsection is upon the defendant.” Id. 
There was no other evidence, besides the expert’s opinion on handover data, that placed the defendants at Kermit’s at the time of the shooting. Accordingly, there is a reasonable possibility that, had the error in question not been committed, a different result would have been reached. Mr. Allen’s case stands in contrast to State v. Cook, 362 N.C. at 296, where the trial court abused its discretion in denying the defendant’s motion to continue after the State failed to disclose the expert’s report on retrograde extrapolation within a reasonable time prior to trial; however the defendant was not prejudiced because the State had abundant other evidence of the defendant’s impairment. Id. Here, there was not abundant evidence, and in fact there was no other evidence at all, that placed defendants at Kermit’s on the day of the shooting. Accordingly, Mr. Allen was prejudiced by the error. 
F. Rule 2
To the extent this Court deems necessary, Mr. Allen requests this Court exercise its discretion under N.C. R. App. 2 to review the issues in this case. See N.C. R. App. 2 (allowing suspension or variance of the Rules of Appellate Procedure where a party may experience manifest injustice). Mr. Allen should not have been deemed to have waived a defense objection because defense counsel was confronted with the trial judge’s erroneous interpretation of the discovery statute. Allowing Mr. Allen’s convictions to stand where the State violated the discovery statute and sandbagged defendants mid-trial would be a manifest injustice.
III. MR. ALLEN RECEIVED THE INEFFECTIVE ASSISTANCE OF COUNSEL. 

1.	Standard of Review
Ineffective assistance of counsel claims are reviewed de novo. State v. Wilson, 236 N.C. App. 472, 475 (2014). Under de novo review, the court considers the matter anew and substitutes its own judgment for that of the lower court. State v. Williams, 362 N.C. 628, 632-33 (2008). 


2.	Argument
A defendant is entitled to the assistance of counsel under the United States and North Carolina Constitutions. U.S. Const. amends. VI, XIV; N.C. Const. art. I, §§ 19 and 23. The Sixth Amendment to the United States Constitution guarantees to all defendants the right to counsel in criminal proceedings. Strickland v. Washington, 466 U.S. 668, 684 (1984). The right to counsel necessarily encompasses “the right to effective assistance of counsel.” McMann v. Richardson, 397 U.S. 759 (1970). 
The N.C. Supreme Court has held that “IAC claims brought on direct review will be decided on the merits when the cold record reveals that no further investigation is required, i.e., claims that may be developed and argued without such ancillary procedures as the appointment of investigators or an evidentiary hearing.” State v. Fair, 354 N.C. 131, 166 (2001). Mr. Allen’s claims can be determined from the record alone and are appropriate for a decision on the merits. Id. 
To prevail on an IAC claim, a defendant must satisfy the two-prong test set forth in Strickland. First, the defendant must show that counsel's performance was deficient. Second, the defendant must show that the deficient performance prejudiced the defense. Strickland, 466 U.S. at 687. 
Under the first Strickland prong, “the defendant must show that counsel's representation fell below an objective standard of reasonableness.” Strickland, 466 U.S. at 688. This requires showing that counsel made errors so serious that counsel was not functioning as the “counsel” guaranteed to the defendant by the Sixth Amendment. Strickland v. Washington, 466 U.S. 668 (1984). There exists a “strong presumption that counsel's conduct falls within the wide range of reasonable professional assistance.” Id., 466 U.S. at 689. At the same time, this presumption is rebuttable. State v. Allen, 378 N.C. 286 (2021). 
Here, trial counsel’s representation fell below an objective standard of reasonableness. First, if this Court finds that Mr. Allen’s argument above is not preserved due to failure to comply in full with the discovery statutes, then defense counsel provided IAC in failing to do so. See e.g. Kimmelman v. Morrison, 477 U.S. 365 (1986)(trial counsel’s failure to conduct pretrial discovery was unreasonable and not in accordance with prevailing professional norms). There is no legitimate explanation for defense counsel’s failures in this case. 
Second, if this Court finds that defense counsel failed to properly object to the surprise expert opinion, then Mr. Allen’s attorney provided IAC in failing to do so. There is no legitimate explanation for counsel’s failure to properly object to a discovery violation and to mid-trial sandbagging. Any failure in maintaining the defense’s discovery objection was based on an inexcusable mistake of law. In Hinton v. Alabama, 571 U.S. 263 (2014), the U.S. Supreme Court held that trial counsel acted unreasonably under Strickland when he hired an unqualified expert instead of a qualified expert. His decision was based on a mistaken belief presented by the trial court, which he then adopted, that there was a $1,000 statutory cap on expert expenses. Only an unqualified expert could be hired at that rate. He could have, but failed to, correct the trial judge’s mistaken belief about the statutory cap since a statutory amendment had removed the cap in favor of reimbursement of expenses reasonably incurred. Id. 
Similarly, in Mr. Allen’s case, trial counsel operated under a mistaken belief of law –that N.C.G.S. §903(a)(2) only requires the State to furnish the underlying basis of an expert opinion to the defendant within a reasonable time prior to trial, when it actually required that the State also furnish the expert’s opinion itself, and a report of the results of any examinations or tests conducted within a reasonable time prior to trial. As in Hinton, trial counsel’s failure was unreasonable because “that failure was based not on any strategic choice but on a mistaken belief [of law]”. Id. 
Third, Mr. Allen received IAC in that defense counsel failed to hire an expert in historical cell site analysis. Counsel has a duty to make reasonable investigations or to make a reasonable decision that makes particular investigations unnecessary. Strickland, 466 U.S. at 690-691. There is no legitimate explanation for defense counsels’ failure to properly investigate the law, facts, and issues relevant to the case and this failure seriously compromised the defendants’ right to a fair trial. “An attorney's ignorance of a point of law that is fundamental to his case combined with his failure to perform basic research on that point is a quintessential example of unreasonable performance under Strickland.” Hinton v. Alabama, 571 U.S. 263, 274 (2014). 
The U.S. Supreme Court has long referred to ABA Standards as “guides to determining what is reasonable.” Rompilla, 545 U.S. at 387.  The ABA Standards set forth defense counsel’s “duty to investigate and engage investigators” in all cases and specifically states that counsel’s investigation should include evaluation of the prosecution’s evidence including possible re-testing or re-evaluation of physical, forensic, and expert evidence. ABA STANDARDS FOR CRIMINAL JUSTICE: DEFENSE FUNCTION, Standard 4-4.1 (4th ed. 2017). 
Courts have found IAC where defense counsel failed to investigate. See, e.g., Porter v. McCollum, 558 U.S. 30 (2009)(IAC where counsel failed to investigate and present mitigating evidence of defendant’s mental health, background, and military service); Rompilla v. Beard, 545 U.S. 374 (2005)(IAC where counsel failed to examine readily-available prosecution file containing mitigating evidence); Wiggins v. Smith, 539 U.S. 510 (2003)(IAC where counsel failed to investigate mitigating evidence). And, earlier this year, the N.Y. Supreme Court held that a defense attorney’s failure to review his client’s cell phone records constituted IAC. People v. Cousins, 2025 NY Slip Op 01535 (2025). 
Here, defense counsel neither investigated, nor made a reasonable decision not to investigate, the State's case. Kimmelman v. Morrison, 477 U.S. 365 (1986). Such a complete lack of pretrial preparation puts at risk the defendant's right to the opportunity to meet the prosecutions’ case and their right to address the unreliability of the adversarial forensic process. Id. Here, the record reveals that defense counsel was unfamiliar with and had not closely reviewed relevant and critical cell phone records and failed to hire an expert in historical cell site analysis to assist in reviewing those records and the expert report. (T6 pp 630-32). The following exchange is demonstrative: 
THE COURT: …Do you agree that you had that data regarding those two pings, or whatever you call them?

MR. SIMMONS: I can't agree to that -- or I can't disagree or agree to that. I'm not in a position. I can't say that I -- if they are there, I did not interpret them being there. So I would -- I mean, I did not know they were there. I can't confirm or deny, Your Honor.

THE COURT: They are there or they are not there in what you were provided. Do you need time to check?

MR. SIMMONS: Yes, Your Honor.
(T6 p 630-31).
THE COURT: All right. And is it fair to say that, if you had taken the underlying data to an expert you might have learned about that interpretation independently and earlier?

MR. SIMMONS: Assuming I have it. Again, that's a speculative assumption. I can't confirm or deny that I have that data.

(T6 p 632). 
Counsel's performance at trial suggests no better explanation for their failure to make reasonable investigations or to make a reasonable decision that makes particular investigations unnecessary. Strickland, 466 U.S. at 691. Counsel stated that they may have handled the case a lot differently had they known that the State had evidence that defendants’ phone used a cell tower that likely provided coverage to Kermit’s at the time of the crime. (T6 p 627). However, counsel did have that underlying data. (Exhibit 59). Their failure to thoroughly review the provider data and to obtain an expert opinion to counter the reliability of that data, especially where the State’s own witness deemed the data unreliable, is IAC. There is no possible legitimate explanation for failing to hire an expert to review the State’s historical cell site analysis in this case. Just like in Hinton, trial counsel was ineffective in failing to hire qualified counsel. Id. Funding for expert assistance was available under N.C.G.S. §§7A-450(b) and 7A-454; See State v. Tatum, 291 N.C. 73 (1976). 
Had the defense hired an expert, they probably would have identified the handover data and would have made defense counsel aware of the implication of the handover data and helped to defend against it. Trial counsel conceded as much. (T6 p 632). Again, this was particularly important given that the State’s own expert deemed some of the provider data to be unreliable and deemed his software tool to be unreliable.  
Having established deficient performance, Mr. Allen next demonstrates that he has met the second Strickland prong. There is a reasonable probability that, but for counsel's unprofessional errors, the result of the proceeding would have been different. Strickland, 466 U.S. at 694. A reasonable probability is a probability sufficient to undermine confidence in the outcome.” Id. 
Here, trial counsel’s deficient performance prejudiced the defense. If not for defense counsel’s failure to comply in full with the discovery statutes, failure to properly object to surprise expert testimony, failure to closely review cell records disclosed in discovery by hiring an expert to assist in understanding the cell records and expert report, there is a reasonable probability that the result of the proceeding would have been different. Id. If not for these unprofessional errors, there is a reasonable probability that the surprise expert evidence would have been excluded and that the jury would have found defendants not guilty since there was no other evidence that placed defendants at the crime scene at the time of the shooting. This is a rare case where IAC is shown on the face of the record on appeal. Accordingly, the defendants’ convictions should be reversed. 
Conclusion
	For the foregoing reasons, Mr. Allen respectfully asks this Court to reverse his convictions.
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