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ISSUES PRESENTED
I. [bookmark: _Toc390203679]DID THE TRIAL COURT ERR BY SENTENCING MS. STANLEY USING AN INFLATED PRIOR RECORD LEVEL?

II. DID THE TRIAL COURT ERR BY DENYING MS. STANLEY’S MOTIONS TO DISMISS AND ENTERING JUDGMENT AGAINST HER FOR POSSESSION OF A CONTROLLED SUBSTANCE ON JAIL PREMISES AND POSSESSION OF METHAMPHETAMINE WHERE BOTH COUNTS AROSE FROM ONE CONTINUOUS ACT OF POSSESSION?

III. DID THE TRIAL COURT ERR BY FAILING TO ORDER A COMPETENCY HEARING SUA SPONTE WHERE THERE WAS SUBSTANTIAL EVIDENCE CREATING A BONA FIDE DOUBT AS TO MS. STANLEY’S COMPETENCY TO STAND TRIAL?

IV. DID THE TRIAL COURT ERR  BY CONDUCTING MS. STANLEY’S TRIAL IN ABSENTIA WITHOUT FIRST DETERMINING WHETHER SHE WAS COMPETENT TO STAND TRIAL?
[bookmark: _Toc503990237][bookmark: _Toc505494699][bookmark: _Toc15393835]STATEMENT OF THE CASE
Ms. Stanley was tried in absentia at the 22 July 2024 session of the Johnston County Superior Court, before the Honorable Thomas H. Lock, on indictments alleging possession of a controlled substance on jail premises, possession of drug paraphernalia, possession of methamphetamine, misdemeanor larceny, and having attained the status of habitual felon. (R pp 6-9; T p 1). On 25 July 2024, the jury convicted Ms. Stanley of possession of a controlled substance on jail premises, possession of drug paraphernalia, possession of methamphetamine. (R pp 29-30). On 26 July 2024, the jury convicted Ms. Stanley of having attained the status of habitual felon. (R p 35). The court entered judgment on 6 August 2024 and sentenced Ms. Stanley to 96-128 months imprisonment. (R pp 39-40). From judgment entered, Ms. Stanley entered oral notice of appeal in open court, and on 9 August 2024, through counsel, Ms. Stanley filed a written notice of appeal with the Johnston County Superior Court. (T p 305; R pp 42-43). 
[bookmark: _Toc390204029][bookmark: _Toc503990238][bookmark: _Toc505494700][bookmark: _Toc15393836]STATEMENT OF GROUNDS FOR APPELLATE REVIEW
[bookmark: _Toc503990239][bookmark: _Toc505494701][bookmark: _Toc15393837][bookmark: _Hlk146029037]Ms. Stanley appeals pursuant to N.C. Gen. Stat. § 7A-27(b) and N.C. Gen. Stat. § 15A-1444(a), from a final judgment entered against her in the Superior Court of Johnston County. 

STATEMENT OF THE FACTS
A.	 Facts of the Case

On 15 March 2022, Ms. Stanley was accused of stealing $71.48 worth of items from a Walmart in Smithfield, NC. (R p 6). Deputy Stephen Lambert of the Johnston County Sherriff’s office responded to the call for service and arrested Ms. Stanley for misdemeanor larceny. (T pp 72-73). After he detained her at Walmart, Deputy Lambert searched Ms. Stanley and found multiple straws and baggies in her purse. (T p 74). He placed her in the front passenger seat of his patrol car and transported her to jail. (T p 78). 
When they arrived at the jail and Ms. Stanley exited the patrol car, Deputy Lambert discovered a small glass jar on the floor near the passenger area. (T p 81). Ms. Stanley told Deputy Lambert that she had a prescription for Xanax and that the jar contained her Xanax. (T p 81). Deputy Lambert then requested the assistance of a female office to conduct a strip search of Ms. Stanley. (T pp 81-82). Lieutenant Jennifer Cook of the Johnston County Detention Center conducted the search. (T pp 103, 107). According to Lieutenant Cook’s notes, when Ms. Stanley removed her pants, she noticed a small container fall out of the pants. (T pp 108, 110). The container contained a “white clear looking like substance”. Id. The North Carolina State Crime Laboratory tested the substance and determined that it was positive for methamphetamine. (R pp 14, 16-17; T p 133). 
Ms. Stanley was charged with larceny, possession of drug paraphernalia, possession of methamphetamine, possession of a controlled substance on jail premises, and having attained habitual felon status. (R pp 2-9). At trial, the State was unable to produce its larceny witness in court. Accordingly, no evidence of larceny was offered, and the trial court dismissed the misdemeanor larceny charge upon the defense’s motion at the close of evidence. (R. p 19; T p 145). The jury convicted Ms. Stanley of the remaining charges. (R pp 29-30).
B.      Procedural history
Trial in Absentia
When the case was called for trial on 24 July 2024, Ms. Stanley was present for pretrial motions, jury selection, and opening statements. However, she did not come back to court the following day. (T p 65). As a result, Ms. Stanley was tried in absentia and was absent for the State’s evidence. (T p 65). After the close of the State’s evidence, Ms. Stanley arrived at court. The trial court advised that it would allow the defense to re-open evidence if Ms. Stanley wished to testify. (T p 160). The judge conducted a colloquy with Ms. Stanley to determine whether she wanted to testify. (T pp 161-175).
Colloquy
During the colloquy, Ms. Stanley told the trial court that she was on her “prescribed medications” which included Xanax. She told the court she didn’t know how the drugs impacted her, but she experiences shakes without them. She said she last took the Xanax the night before. She further informed the court that: “And I just started a new medication for mental health, and that makes me have like really bad hot flashes and I get dizzy”. (T p 162). She told the court that she did not believe the Xanax interfered with her ability to understand what was going on, and that she was in control of her mental faculties “as much as [she could] be”. She understood she was at the courthouse and in trial. (T p 163).
Ms. Stanley informed the court that she wanted to testify. (T p 165). The judge continued the colloquy, and Ms. Stanley indicated she wished to speak with her lawyer. (T p 167). The court granted the request and reiterated that Ms. Stanley had an absolute right to testify. Ms. Stanley responded by telling the court:
To be a hundred percent honest, I've been going through hell all night. And everything in my house has got smashed and broke. My dog been threatened. She had a gun to me and everything. Like I have been having a rough night. My mind might not be a hundred percent right now. But I did my best to get here, and I wanted you to know I won't trying to avoid court. I wasn't trying not to come. I just want my dog to be safe.
(T p 168).
	The court allowed Ms. Stanley and her attorney to confer privately for approximately fifteen minutes. When court resumed, the judge asked Ms. Stanley if she wished to testify. She twice responded, “I guess not.” When the judge asked for a clear response, she said, “No. Because my appearance and nothing ain’t right today because of the stress I have been under. So, no.” (T pp 169-170). Her attorney further explained that Ms. Stanley stated her decision not to testify was due to her “traumatic experiences”, concerns about her appearance, and “mental issues”. (T pp 170-171).
Ms. Stanley told the court that she was not going to testify, saying, “My mental ain’t up to it right now. I don’t feel like I’m thinking clearly enough to testify right now.” (T p 171-172). She further explained: 
I mean, to be honest with you, I haven't had a shower since I went home yesterday. I just did get something to eat on my way up here, and I'm worried to death about my dog. My roommate's at work right now. She is supposed to be there at 3:00. I could go get my dog safe. And get myself right. And then my mental would be okay, if I at least if I can get my dog to Donna's house. That would make me better. But right now my mind is so off track I don't know what to do.

(T p 172).
The court allowed Ms. Stanley time to make arrangements for the dog but explained to her that she could not leave and go home because she was in custody. (T pp 173-175). Ms. Stanley then indicated that she wished to smoke a cigarette, and the bailiff informed her that she could not because she was in custody. (T pp 173, 175-176).
Plea Offer
	After Ms. Stanley was convicted, the State offered her a plea offer whereby she would plead guilty to a separate set of charges including sale of a schedule II controlled substance and habitual felon status. In exchange, she would receive a presumptive Class C active sentence, which would run concurrently with the sentence that she received in the instant case. (T p 240, 292). The matter was continued for sentencing because Ms. Stanley had a second attorney representing her on the second set of charges. (T pp 241-242). Ms. Stanley ultimately rejected the plea offer and was sentenced.
[bookmark: _Toc505494702][bookmark: _Toc15393838]ARGUMENT
I. [bookmark: _Toc503990254][bookmark: _Toc505494713][bookmark: _Toc15393848]  THE TRIAL COURT ERRED BY SENTENCING MS. STANLEY
USING AN INFLATED PRIOR RECORD LEVEL.

	Ms. Stanley was sentenced as a prior record level V with 14 points. Ms. Stanly should have been sentenced as a prior record level IV with 12 points.
A.      Standard of Review and Preservation

The trial court’s prior record level determination is an issue of law preserved for review without objection at trial and reviewed de novo on appeal. State v. Bohler, 198 N.C. App. 631, 633, 681 S.E.2d 801, 804 (2009) (prior record level calculation is a conclusion of law preserved for review absent objection and reviewed de novo); see also N.C.G.S. § 15A-1446(d)(18); State v. Meadows, 371 N.C. 742, 747-48, 821 S.E.2d 402, 406 (2018). 
B.      Applicable Legal Principles
[bookmark: _Hlk140159688][bookmark: _Hlk140159681]Under structured sentencing, a trial court must determine the permissible sentences for a given felony offense by determining the class of that offense and by calculating the defendant’s prior record level. See generally, N.C.G.S. § 15A-1340.17(c). A prior record level is determined by counting eligible points for prior convictions that the State has proven. N.C.G.S. § 15A-1340.14(b), (f). Generally, only non-traffic Class A1 and Class 1 misdemeanor offenses count. However, relevant to this case, impaired driving convictions under N.C.G.S. § 20-138.1 do, in fact, count. N.C.G.S. § 15A-1340.14(b)(5). Class 2 and Class 3 misdemeanors do not count. Id. 
[bookmark: _Hlk140159719][bookmark: _Hlk140159726]For convictions entered in the same superior court in the same calendar week, only the conviction carrying the most points counts. N.C.G.S. § 15A-1340.14(d).  If an offender is convicted of more than one offense in a single session of district court, only one of the convictions is used. Id. Convictions used to establish a person’s status as an habitual felon do not count in determining a prior record score. N.C.G.S. § 14-7.6.
An offender with 14-17 prior conviction points shall be sentenced as a prior record level V. N.C.G.S. § 15A-1340.14(c)(5). An offender with 10-13 points shall be sentenced as a prior record level IV. N.C.G.S. § 15A-1340.14(c)(4).
C.      Ms. Stanley was sentenced as a prior record level V when she   
     should have been sentenced as a prior record level IV.

	Ms. Stanley stipulated to and was sentenced as a prior record level V with 14 points. (R p 39). However, Ms. Stanly should have been sentenced as a prior record level IV with 12 points.
	The prior record level worksheet shows that eight (8) points were assessed for two prior Class G felonies, each worth four points. (R pp 37-38). However, one of the offenses was incorrectly classified as a Class G felony. Ms. Stanley’s May 14, 2015 (05/14/2015) Johnston County conviction for Sale of a Schedule III Controlled Substance (15 CR 51551) was erroneously classified as a Class G felony worth four points. Sale of a Schedule III controlled substance is punished as a Class H felony. See N.C.G.S. § 90-95(b)(2). A Class H felony is worth two points. N.C.G.S. § 15A-1340.14(b)(4). Accordingly, Ms. Stanley should have been assessed two points instead of four for this conviction, resulting in a total of 12 points rather than 14. As a result, she should have been sentenced as a prior record level IV instead of level V. The judgment must be vacated and remanded for resentencing.  
II.   THE TRIAL COURT ERRED BY DENYING MS. STANLEY’S MOTIONS TO DISMISS AND ENTERING JUDGMENT AGAINST HER IN FOR POSSESSION OF A CONTROLLED SUBSTANCE ON JAIL PREMISES AND POSSESSION OF METHAMPHETAMINE WHERE BOTH COUNTS AROSE FROM ONE CONTINUOUS ACT OF POSSESSION. 

Based on the evidence discovered while searching Ms. Stanley at the jail, she was charge with and convicted of one count of possession of methamphetamine under N.C. Gen Stat. § 90-95(a)(3) and one count of possession of a controlled substance on the premises of a local confinement facility under § 90-95(e)(9). (T pp 7-8, 39-40). However, the State’s evidence demonstrated only one act of possession. Thus, the trial court erred by denying Ms. Stanley’s motions to dismiss and entering judgment against her for both possession of methamphetamine and possession of a controlled substance in a jail.
A.      Standard of Review 
The denial of a motion to dismiss for insufficient evidence is reviewed de novo. State v. Smith, 186 N.C. App. 57, 62, 650 S.E.2d 29, 33 (2007). Under de novo review, this Court considers the matter anew and substitutes its judgment for the trial court’s judgment. State v. Williams, 362 N.C. 628, 632-633, 669 S.E.2d 290, 294 (2008).
B.      Preservation
Ms. Stanley’s counsel made global motion to dismiss all charges for insufficient evidence and variance at the close of the State’s evidence. (T pp 142-145). Defense counsel renewed the motion at the close of all evidence (T p 149). Therefore, Ms. Stanley’s argument is preserved for appellate review. State v. Golder, 374 N.C. 238, 249 (2020).
C.      Argument 
	 
	The Double Jeopardy Clause of the Fifth Amendment to the United States Constitution bars multiple punishments for the same offense. U.S. Const. amend. V. See State v. Gardner, 315 N.C. 444, 451, 340 S.E.2d 701, 707 (1986). Article I, Section 19 of the North Carolina Constitution has also been interpreted to protect against double jeopardy. State v. Rambert, 341 N.C. 173, 175 (1995). For State to obtain multiple drug possession convictions, it must establish distinct acts of possession separated in time and space. State v. Rozier, 69 N.C. App. 38, 54 (1984). 
	Here, Ms. Stanley was convicted of two counts of drug possession for the methamphetamine found in her pants. She was convicted under North Carolina General Statute § 90-95(a)(3), which makes it a crime to unlawfully possess a controlled substance. Section 90-95(d)(2) classifies a violation involving the possession of methamphetamine as a Class I felony. She was also convicted under § 90-95(e)(9), which provides that any person who violates § 90-95(a)(3) “on the premises of a penal institution or local confinement facility shall be guilty of a Class H felony.”
The facts in Ms. Stanley’s case closely resemble those in State v. Moncree, 655 S.E.2d 464 (2008). In Moncree, officers found marijuana in the defendant’s shoe at the sheriffs’ department. Based on the single amount of marijuana found in his shoe, the defendant was charged with and convicted of one count of misdemeanor possession of marijuana and one count of felony possession of marijuana on the premises of a local confinement facility under § 90-95(e)(9). This Court said this was error and arrested the defendant’s conviction for the lesser of the two offenses. Moncree at 470. In the instant case, based on the single glass jar containing methamphetamine found in her pants, Ms. Stanley was conviction of two counts of possession. However, no reasonable juror could have found beyond a reasonable doubt that Ms. Stanley committed two separate and distinct acts of possession. State v. Earnhardt, 307 N.C. 62, 66, n. 1, 296 S.E.2d 649, 652, n. 1(1982) (citing Jackson v. Virginia, 443 U.S. 307, 319, n. 12, 23 61 L.Ed.2d 560, 573, n. 12 (1979)). 
As in Moncree, the State’s evidence at most established that both counts of possession arose from a single act of possession of methamphetamine. Therefore, the trial court erred by denying Ms. Stanley’s motions to dismiss and entering judgment against her for two counts of possession of the same methamphetamine. Ms. Stanley’s conviction for possession of methamphetamine under § 90-95(a)(3) must be vacated and the matter remanded for resentencing. 
III. THE TRIAL COURT ERRED BY FAILING TO ORDER A COMPETENCY HEARING SUA SPONTE WHERE THERE WAS SUBSTANTIAL EVIDENCE CREATING A BONA FIDE DOUBT AS TO MS. STANLEY’S COMPETENCY TO STAND TRIAL.
	There was substantial evidence in this case that triggered the trial court's obligation, under the Due Process Clause of the Fourteenth Amendment to the U.S. Constitution and Article I, Section 19 of the North Carolina Constitution, to inquire as to Ms. Stanley’s competency to stand trial. Ms. Stanley’s statements, behavior, and decision making throughout trial created a bona fide doubt as to her competency. The trial court’s failure to inquire as to her capacity to proceed requires the reversal of Ms. Stanley’s convictions. 
A.      Standard of Review

	Constitutional issues are reviewed de novo. State v. Graham, 200 N.C. App. 204, 214 (2009) (citation omitted); see also State v. Flow, 384 N.C. 528, 546 (2003). Under the de novo standard of review, this Court “considers the matter anew and freely substitutes its own judgment for that of the lower tribunal.” State v. Williams, 362 N.C. 628, 632-33 (2008) (cleaned up).  
B.      Applicable Legal Principles

	North Carolina statute provides, “No person may be tried, convicted, sentenced, or punished for a crime when by reason of mental illness or defect he is unable to understand the nature and object of the proceedings against him, to comprehend his own situation in reference to the proceedings, or to assist in his defense in a rational or reasonable manner.” N.C. Gen. Stat. § 15A-1001.
	Due process also requires a defendant be competent to proceed. “The conviction of an accused person while he is legally incompetent to proceed to trial violates due process.” State v. Allen, 269 N.C. App. 24, 26, 837 S.E.2d 196, 198 (2019) (cleaned up). “It has long been accepted that a person whose mental condition is such that he lacks the capacity to understand the nature and object of the proceedings against him, to consult with counsel, and to assist in preparing his defense may not be subjected to a trial. Drope v. Missouri, 420 U.S. 162, 171 (1975). When a trial court fails to safeguard a defendant’s right not to be tried or convicted while mentally incompetent, it violates the defendant’s due process right to a fair trial. See Pate v. Robinson, 383 U.S. 375, 385 (1966). 
	In enforcing this constitutional right, “the standard for competence to stand trial is whether the defendant has ‘sufficient present ability to consult with his lawyer with a reasonable degree of rational understanding’ and has ‘a rational as well as factual understanding of the proceedings against him.’" State v. Badgett, 644 S.E.2d 206, 221 (2007) (citations omitted). See also Dusky v. United States, 362 U.S. 402, (1960). 
	North Carolina criminal courts have a "constitutional duty to institute, sua sponte, a competency hearing if there is substantial evidence before the court indicating that the accused may be mentally incompetent." State v. Badgett , 361 N.C. 234, 259, 644 S.E.2d 206, 221 (2007) (quoting State v. King , 353 N.C. 457, 467, 546 S.E.2d 575, 585 (2001)). 
Substantial evidence that establishes a bona fide doubt as to a defendant’s competence may be shown through evidence of a defendant’s irrational behavior, his demeanor at trial, and any prior medical opinion on his competence to stand trial. In some circumstances, the presence of any one of these factors may create a bona fide doubt as to the defendant’s competency. State v. Hollars, 376 N.C. 432, 442 (2020) (citations omitted). Determining whether substantial evidence of a defendant's lack of capacity necessitates a sua sponte competency hearing is a fact-specific analysis dependent on the unique circumstances of each case. State v. Sides, 376 N.C. 449, 466 (2020).
C.      Substantial evidence existed here that raised a bona fide 
     doubt as to Ms. Stanley’s ability to assist in a rational or 
     reasonable manner.

In this case, Ms. Stanley displayed an inability to consult with her attorney with “a reasonable degree of rational understanding” of the proceedings against her. The record shows that the trial court had substantial evidence before it that raised a bona fide doubt as to Ms. Stanley’s competency to stand trial.  
1) Ms. Stanley suffered from mental health and addiction issues. 
Ms. Stanley suffered from mental health and addiction issues. She was taking multiple mental health medications and twice stated that a “new” mental health medication was causing dizziness. She made references to her poor mental state and told the court she wasn’t thinking clearly. Her mental health raised a bona fide doubt as to her competency. 
i. Ms. Stanley had a long-standing history of significant addiction issues.

Ms. Stanley was tried for and convicted of possession of methamphetamine, possession of methamphetamine in a jail, possession of drug paraphernalia, and habitual felon status. Ms. Stanley was indicted habitual felon based on two possession of cocaine and one possession with intent to sell or distribute  cocaine convictions. (R p 39). Moreover, her prior conviction history revealed a long-standing pattern of substance-related convictions. (R p 38).  
At sentencing, Ms. Stanley’s attorney asked for a mitigated sentence on the basis of  Ms. Stanley was “suffering from a mental or physical condition that's insufficient to constitute an offense, but facilitates in the – or significantly reduces her culpability.” (T p 300). The trial court acknowledged that it was clear that Ms. Stanley had a “pretty significant drug problem” and was in need of drug treatment. (T pp 281, 294). The court recommended substance abuse treatment and a psychiatric assessment. (T p 305). 
ii. Ms. Stanley told the court she was on new mental health medication that made her dizzy.
Shortly after jury selection, Ms. Stanley’s attorney told the trial court: 
Judge, I will mention, for the record, Ms. Stanley has passed me a note that -- saying she is currently taking a new medication for her mental health, and has had moments during the jury selection where she felt like passing out. So I'm just letting the Court know.

(T p 26).
	Later, Ms. Stanly informed the court: 
And I just started a new medication for mental health, and that makes me have like really bad hot flashes and I get dizzy.

(T p 162). 
Ms. Stanley also advised that she was prescribed Xanax, and without it, she shakes “really, really bad”. (T p 162).
iii. Ms. Stanley informed the court that she was not thinking clearly enough to testify.
Ms. Stanley went back and forth on her decision to testify before ultimately choosing not to. Her attorney explained to the trial court that Ms. Stanley’s decision not to testify was due to her “traumatic experiences”, concerns about her appearance, and “mental issues”. (T pp 170-171). The trial court conducted  lengthy colloquy, during which Ms. Stanley told the court that she was not going to testify because her “mental” was not up to it and she was not thinking clearly. (T pp 161-178).
THE COURT: … We are at the point in the trial, timing and such, if you are going to testify this is -- this is your opportunity. It will be your only opportunity. So, you know, again, I want you to make the decision that you want to make. So is it your decision to testify or not to testify?

      [MS. STANLEY]: I guess not to, no. I don't -- no.

THE COURT: All right. It's your decision not to testify; is that correct?

[MS. STANLEY]: Yeah. My mental ain’t up to it right now.

THE COURT: I’m sorry?

[MS. STANLEY]: My mental ain’t up to it right now. I don’t feel like I’m thinking clearly enough to testify right now.

[THE COURT]: How long do you think it would take you to get your thoughts or mind together?

[MS. STANLEY]: I mean, to be honest with you, I haven't had a shower since I went home yesterday. I just did get something to eat on my way up here, and I'm worried to death about my dog. My roommate's at work right now. She is supposed to be there at 3:00. I could go get my dog safe. And get myself right. And then my mental would be okay, if I at least if I can get my dog to Donna's house. That would make me better. But right now my mind is so off track I don't know what to do.

(T pp 171-172).
	Although her attorney advised her not to testify, Ms. Stanley’s decision appeared to be based on her dissatisfaction with her appearance, the stress she was experiencing, and her “mental issues”. 
	Ms. Stanley’s poor mental health, long-standing addiction issues, difficulty thinking clearly, and odd behavior provide substantial evidence raising a bona fide doubt about her competency. See Drope, 420 U.S. 162, 181.
2.      Ms. Stanley displayed irrational and bizarre behavior 
     throughout trial.

In additional to making comments about her “mental”, Ms. Stanley made  numerous bizarre and irrational comments and exhibited strange behavior.
i. Ms. Stanley missed most of her trial, explaining that her roommate was threatening her dog. 

Ms. Stanley missed most of her trial because her roommate was “threatening to kill her dog” and “breaking all her stuff”. (T pp 112, 158). She described the events as “traumatic” and expressed fear that her roommate might harm her. (T p 158). When the trial court remanded her into custody she said: “Please. I need to be able to get my dog.” (T p 159). This discussion continued for an extended period, as described in detail in the Statement of Facts section. 
In addition to providing this bizarre explanation for missing her trial, Ms. Stanley made irrational requests while in custody. Despite having considerable experience with the criminal justice system, she did not appear to fully understand the consequences of being in custody. After being remanded into Sheriff’s custody, Ms. Stanley told the court that she would like to go home, shower, “get herself right”, and take care of her dog before resuming court. (T p 172). Ms. Stanley further indicated that she wanted to smoke a cigarette, and the bailiff informed her that she could not because she was in custody. (T pp 173, 175-176).
ii. Despite having two attorneys advising her, Ms. Stanley exhibited irrational thinking and appeared unable to comprehend basic information or fully grasp the situation.

As summarized in the Statement of Facts section, after being convicted, Ms. Stanley was presented with a plea offer for a felony drug charge with habitual felon status. The trial court, prosecutor, and defense attorneys explained that if Ms. Stanley rejected the plea offer and was convicted of the second set of charges, her sentence would run consecutively to the sentence in the instant case. (T pp 240, 292-293, 295, 297, 301). Ms. Stanley’s second attorney (for the second set of charges) explained to the court:
Judge, she has an offer for a global resolution, which would be a class C, level 5 sentence. Bottom of the presumptive. 101 months is the minimum. And Ms. Stanley at this time is not accepting that deal, which it's inexplicable to me. She is facing potentially more time on what she just tried. They are both habitual felon cases. One has to run at the expiration of another. So she is pretty much asking the Court to double the amount of time she is facing, and that does not make any sense to me. She is still asking for probation, which she is not -- which is not -- she is not eligible. 

(T p 291).
The trial court then reiterated to Ms. Stanley that probation was not a possibility and that the court would be obligated to impose the maximum active sentence in the case. (T p 292). Nonetheless, Ms. Stanley continued to request probation, responding:
I mean, if I can get some probation on that plea maybe. At least like three years in prison. Maybe some probation. I ain't been in no trouble in several years, your Honor. Like I don't see why I don't qualify for some type of probation on the end of a sentence. Like I really don't understand that.

(T p 294).
Ms. Stanley changed her mind and decided to accept the plea offer. (T p 296). Then, she changed her mind again because she was “so certain that her [instant] case – her trial – will come back on appeal, and that she’d still be in prison on [the second case]. (T p 298). Although it was her right to reject the plea offer, her rationale for doing so did not appear to have any basis in reality. Ms. Stanley’s irrational thinking and bizarre behavior raised a bona fide doubt as to her competency.
D.      Ms. Stanley’s case should be remanded for a new trial.
Despite witnessing Ms. Stanley's irrational behavior during the trial and sentencing, hearing her admit that she was not thinking clearly and was experiencing dizziness from mental health medications, and being aware of her long-standing addiction, the court still failed to investigate her capacity. Because the record shows substantial evidence creating a bona fide doubt as to Ms. Stanley’s competency, the trial court erred and deprived Ms. Stanley due process by failing to order a competency hearing sua sponte. Accordingly, this Court should reverse Ms. Stanley’s convictions and remand the matter for a new trial. In the alternative, this case should be remanded to determine if a retrospective competency hearing is possible. See State v. McRae, 163 N.C. App. 359, 367 (2004) (holding that remand for a retrospective competency hearing is disfavored due to the inherent difficulty of conducting nunc pro tunc evaluations) (citations omitted).


IV. THE TRIAL COURT ERRED  BY CONDUCTING THE TRIAL IN ABSENTIA WITHOUT FIRST DETERMINING WHETHER MS. STANLEY WAS COMPETENT TO STAND TRIAL.

A.      Standard of Review 
Whether a defendant has knowingly and intentionally waived a constitutional right is a question of law that this Court reviews de novo. See State v. Sides, 267 N.C. App. 653, 660 (2019), rev’d and remanded on other grounds, 376 N.C. 449 (2020) (“We review the trial court’s conclusion that Defendant voluntarily waived her constitutional right to be present de novo”); see also State v. Ingram, 242 N.C. App. 173, 184 (2015) (waiver of Miranda rights); State v. Watlington, 216 N.C. App. 388, 393-94 (2011) (waiver of right to counsel at trial).
B.      Applicable Legal Principles
Both the state and federal constitutions guarantee a criminal defendant the right to be present at trial. See U.S. Const. amend. VI, XIV; N.C. Const. art. I, § 23. The right to be present at trial is a personal right that may be waived in all noncapital cases. See State v. Braswell, 312 N.C. 553 (1985). A determination that a defendant intentionally relinquished or abandoned a known right necessarily requires a finding that they are competent. See Godinez v. Moran, 509 U.S. 389, 401-02 (1993). A defendant cannot voluntarily waive her constitutional right to be present at her own trial unless she was mentally competent to make such a decision in the first place. State v. Sides, 376 N.C. 449, 459 (2020). 
In Sides, the defendant attempted suicide after attending the first three days of her trial. She was involuntarily committed and was absent for the remainder of the State’s case. The trial court ruled that the defendant had voluntarily waived her right to be present and continued with trial. Sides at 452-453, 455. Our Supreme Court concluded that “[o]nce the trial court had substantial evidence that defendant may have been incompetent, it should have sua sponte conducted a competency hearing to determine whether she had the capacity to voluntarily waive her right to be present during the remainder of her trial.” Id. at 457.
C.      Ms. Stanley is entitled to a new trial.
Given the circumstances outlined in Argument III, the trial court should have conducted a competency hearing sua sponte based on the substantial evidence before it, which raised a bona fide doubt as to Ms. Stanley’s capacity. For the trial court to have properly found that Ms. Stanley voluntarily waived her constitutional right to presence, it first needed conduct a competency hearing to determine whether she had the capacity to voluntarily relinquish that right. Since no such hearing was conducted, and a nunc pro tunc determination would now be inherently difficult, this Court should reverse Ms. Stanley’s convictions and remand for a new trial. See Drope, 420 U.S. at 183.
CONCLUSION
For the foregoing reasons and authorities, Ms. Stanley, the Defendant-Appellant herein, respectfully requests that this Court reverse and remand for a new trial. In the alternative, Ms. Stanley requests that the matter be reversed and remanded for a competency hearing. 
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