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ISSUE PRESENTED
I.
TRIAL COUNSEL PROVIDED MR. DAVIS WITH INEFFECTIVE ASSISTANCE OF COUNSEL.
Statement of the Case

On July 25, 2022, Robert Nathaniel Davis, Jr., was indicted for the following five offenses, all of which were alleged to have been committed on April 8, 2022: (1) attempted first-degree murder in case number 22 CrS 125; (2) attempted first-degree murder in case number 22 CrS 50320; (3) assault with a deadly weapon with intent to kill in case number 22 CrS 50316; (4) assault with a deadly weapon with intent to kill in case number 22 CrS 50322; and (5) shooting into an occupied vehicle while in motion in case number 22 CrS 50325.  (Rp. 3-7)

On December 4, 2023, Mr. Davis appeared before the Honorable Richard Gottlieb in Davie County Superior Court for trial.  On December 8, 2023, the jury acquitted him of attempted first-degree murder in case number 22 CrS 125. (Rp. 40; Tp. 522)  The jury found him guilty of all other charges.  (Rp. 41-44)  Judge Gottlieb arrested judgment on the assault with a deadly weapon with intent to kill conviction in case number 22 CrS 50316.  (Rp. 47; Tp. 557)  

On December 8, 2023, Judge Gottlieb sentenced him to 180-228 months incarceration for the attempted first-degree murder conviction in case number 22 CrS 50320, 73-100 months incarceration for the shooting into an occupied vehicle while in operation conviction in case number 22 CrS 50325, and 29-47 months incarceration, suspended for 30 months of supervised probation, for the assault with a deadly weapon with intent to kill conviction in case number 22 CrS 50322.  (Rp. 48-55) All counts were ordered to run consecutively.  
Oral notice of appeal was given in open court upon the entry of judgment and commitment.  (Rp. 56; Tp. 559)  The Office of the Appellate Defender was appointed to represent Mr. Davis and the matter assigned to undersigned counsel.  (Rp. 58-62)  

Statement of the FACTS

Robert Davis and Lawanda Bohannon were childhood sweethearts who had known each other since elementary school and began dating as teenagers.  (Tp. 76, 154)  They had dated each other off and on for years. (Tp. 77)  From approximately 2017-2022, Ms. Bohannon lived with Mr. Davis at his home in Yadkinville, North Carolina.  (Tp. 77-78)  Although Mr. Davis had always been Ms. Bohannon’s “knight in shining armor,” their relationship soured in 2019. (Tp. 79)   Mr. Davis began drinking and became suspicious of Ms. Bohannon’s every move, accusing her of cheating and deceiving him. (Tp. 79, 176)  The relationship degenerated into physical abuse, intimidation, and obsessive behavior on Mr. Davis’ part.  (Tp. 81-86, 91, 93)   Mr. Davis would call and text her dozens of times each day and if he could not reach her, he would call her parents’ telephone. (Tp. 93)  
On April 8, 2022, Ms. Bohannon had left Mr. Davis’ home and was living with her parents.  Ms. Bohannon had taken the day off work to see a doctor for her anxiety.  After the appointment, she went shopping.  Her mother accompanied her to both the appointment and the shopping trip.  (Tp. 122-24)  Mr. Davis and Ms. Bohannon had been communicating throughout the day, but in the late afternoon the communication became heated.  (Tp. 125-26)  Ms. Bohannon told Mr. Davis she had gone to the emergency room in the hopes he would feel sympathy for her and calm down.  (Tp. 130) Her plan was not successful.

Ms. Bohannon was driving down the highway after getting her prescription for anxiety filled when she passed the hospital and saw Mr. Davis approaching from the other direction. (Tp. 133)  He began following her.  After turning onto a gravel road, Ms. Bohannon stopped her car and asked her mother to roll down the passenger side window.  (Tp. 134-35)  Ms. Bohannon believed if Mr. Davis saw that her mother was in the passenger seat, rather than a man, he would be appeased. (Tp. 136)  Mr. Davis stopped, saw Ms. Bohannon’s mother in the car, and drove away. (Tp. 136)  Ms. Bohannon began following behind Mr. Davis. (Tp. 136) At an intersection, Mr. Davis stopped his car, which blocked the intersection.  He got out of his car and began walking towards Ms. Bohannon, yelling at her. (Tp. 137)   Ms. Bohannon drove around him, and he shot at her car three times.  (Tp. 138)    
GROUNDS FOR APPELLATE REVIEW

The ground for appellate review is N.C. Gen. Stat. § 7A-27(b)(1) (2023) TA \l "N.C. Gen. Stat. § 7A-27(b)(1) (2023)" \s "N.C. Gen. Stat. § 7A-27(b)(1) (2023)" \c 2  TA \l "N.C. Gen. Stat. § 7A-27(b) (2011)" \c 2 .
ARGUMENT

I.
TRIAL COUNSEL PROVIDED MR. DAVIS WITH INEFFECTIVE ASSISTANCE OF COUNSEL. 

A.
Standard of Review
A claim of ineffective assistance of counsel is reviewed de novo.  See State v. Fisher, 318 N.C. 512 (1986). TA \l "State v. Fisher, 318 N.C. 512, 350 S.E.2d 334 (1986)." \s "State v. Fisher, 318 N.C. 512, 350 S.E.2d 334 (1986)." \c 1  Under a de novo review, this Court considers the matter anew and freely substitutes its own judgment for that of the lower tribunal.  State v. Biber, 365 N.C. 162, 168 (2011). TA \l "State v. Biber, 365 N.C. 162, 168, 712 S.E.2d 874, 878 (2011)." \s "State v. Biber, 365 N.C. 162, 168, 712 S.E.2d 874, 878 (2011)." \c 1 
B.
Argument
When Mr. Davis’ case was called for trial, defense counsel informed the judge and the State that she would be presenting a claim of self-defense. (Tp. 27-28)  Accordingly, in opening remarks the trial court informed the jury that, “The defendant, for his part, asserts an affirmative defense; that is, an affirmative defense of self-defense.” (Tp. 38)  In opening statements, defense counsel told the jury, “There is an element of self-defense on Mr. Davis’ part, and you are not going to be able to find that he had any intent to harm either Ms. Lawanda Bohannon or her mother.” (Tp. 71)

Defense counsel presented no evidence of self-defense.  Accordingly, the trial court did not instruct the jury on self-defense. (Tp. 437, 441)  The impact of this deficient opening statement was further aggravated by the prosecutor’s closing argument wherein the prosecutor addressed the failure of the defendant to produce any evidence to support the self-defense theory proffered at the outset of trial. (Tp. 450)  

Defense counsel’s opening statement forecasting to the jury that she would present evidence of self-defense on Mr. Davis’ part and counsel’s subsequent failure to produce any evidence to support her promise constituted ineffective assistance of counsel.   

To establish an ineffective assistance of counsel claim, a defendant must prove two things.  First, the defendant must show that counsel’s performance was deficient.  Strickland v. Washington, 466 U.S. 668, 687 (1984) TA \l "Strickland v. Washington, 466 U.S. 668, 687, 80 L.Ed.2d 674, 693 (1984)" \c 1 .  Second, the defendant must show that the deficient performance prejudiced the defense. Id.  The defendant does not bear “the burden of proving that the trial outcome would have been different.” State v. Moorman, 320 N.C. 387, 399 (1987) TA \l "State v. Moorman, 320 N.C. 387, 399 (1987)" \s "State v. Moorman, 320 N.C. 387, 399 (1987)" \c 1 (emphasis in original).  Rather the defendant must show that, but for the ineffective performance of counsel, there is a reasonable probability the result of the proceedings would have been different. Id.  Claims of ineffective assistance of counsel “brought on direct review will be decided on the merits when the cold record reveals that no further investigation is required, i.e., claims that may be developed and argued without such ancillary procedures as the appointment of investigators or an evidentiary hearing.”  State v. Fair, 354 N.C. 131, 166 (2001) TA \l "State v. Fair, 354 N.C. 131, 166, (2001)" \s "State v. Fair, 354 N.C. 131, 166, (2001)" \c 1 . However, “should the reviewing court determine that IAC claims have been prematurely asserted on direct appeal, it shall dismiss those claims without prejudice to the defendant's right to reassert them during a subsequent MAR proceeding.” Id. at 167. 

Defense counsel’s promise to present evidence of self-defense and her subsequent failure to do so constituted deficient performance.  It is a well-settled rule of advocacy that counsel should avoid promising to prove matters in opening statements without a reasonable belief that evidence exists which supports that promise. Moorman, 320 N.C. 387, 392.  The reason for this rule is because “a cardinal tenet of successful advocacy is that the advocate be unquestionably credible.  If the fact finder loses confidence in the credibility of the advocate, it loses confidence in the credibility of the advocate’s cause.” Id. at 400.  

Defense counsel’s conduct prejudiced Mr. Davis’ case to the extent that there is a reasonable probability the result of the proceedings would have been different but for counsel’s error.  The jury acquitted Mr. Davis of one count of attempted first-degree murder.  (Tp. 522)  Although the State presented over a dozen witnesses, there were only two eyewitnesses to the charged offenses – Lawanda Bohannon and her mother, Phyllis Bohannon.  All the other witnesses merely repeated Lawanda’s version of events as she told it to them. (Tp. 223, 226-27, 242, 246, 308, 321-24, 343, 366-67)  Thus, credibility was crucial for the jury.  The jury had to evaluate Ms. Bohannon’s credibility and the defendant’s credibility.  When defense counsel promised a defense in opening which she did not deliver during trial, she lost credibility with the jury.  This in turn, undermined credibility of the defendant and his case, see, Moorman, 320 N.C. at 400, and created a reasonable probability that had it not occurred the trial outcome might have been different. 

In conclusion, defense counsel provided Mr. Davis with ineffective assistance of counsel, and he must be afforded a new trial.  If this Court concludes that it cannot evaluate this claim on direct appeal, undersigned request that this Court dismiss the claim without prejudice to Mr. Davis’ right to assert the claim in a subsequent MAR. State v. Pemberton, 228 N.C. App. 234, 245 (2013) TA \l "State v. Pemberton, 228 N.C. App. 234, 245 (2013)" \s "State v. Pemberton, 228 N.C. App. 234, 245 (2013)" \c 1 .  
Conclusion

For all the foregoing reasons Mr. Davis must be afforded a new trial.  
Respectfully submitted this the 4th day of February, 2025.
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