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STATE OF NORTH CAROLINA


IN THE GENERAL COURT OF JUSTICE


COUNTY OF ________



         DISTRICT COURT DIVISION








   

 19 JB 001









*****************************************

IN THE MATTER OF:


)







)

_________________



)

*****************************************

MOTION TO HOLD A DISCRETIONARY TRANSFER HEARING 
AND RETAIN THIS CASE IN JUVENILE COURT
*****************************************

NOW COMES ____________, by and through counsel, and moves this Court to hold a discretionary transfer hearing under the provisions of N.C. Gen. Stat. § 7B-2203 because automatic transfer under N.C. Gen. Stat. § 7B-2200.5, on its face and as applied to ___________, violates state and federal procedural due process protections.  Further, because the protection of the public and the needs of _________ would not be served by transferring the case to superior court, this Court should retain the case in juvenile court.

In support of this motion, ___________ shows the following:

PROCEDURAL HISTORY
On ___________, the juvenile court counselor approved the filing of a petition alleging that ____________ committed the offense of _________________, a Class ___ felony.  On the offense date, ____________ was ____ years old.  On _____________, the State requested that this case be transferred to superior court because a grand jury had returned an indictment alleging that ______________ committed the offense of ______________.   [Add any other relevant information regarding the underlying facts of the case.]

ARGUMENT
N.C. Gen. Stat. § 7B-2200.5 violates _________’s rights to procedural due process on ITS face and as applied to ____________ because it deprives ___________ of a hearing, the assistance of counsel, and a statement of reasons if a court transfers __________ to superior court for prosecution as an adult.
The Fourteenth Amendment to the United States Constitution guarantees that no State shall “deprive any person of life, liberty, or property, without due process of law.”  N.C. Const. art. I, § 19 likewise guarantees that no one may be “deprived of his life, liberty, or property, but by the law of the land.”  “Due process of law is the primary and indispensable foundation of individual freedom.  It is the basic and essential term in the social compact which defines the rights of the individual and delimits the powers which the state may exercise.”  In re Gault, 387 U.S. 1, 20 (1967).  Due process protects juveniles and applies in delinquency proceedings.  Id. at 41.  
Due process is also required before an individual suffers a “grievous loss of any kind.”  Mathews v. Eldridge, 424 U.S. 319, 333 (1976) (quoting Joint Anti-Fascist Comm. v. McGrath, 341 U.S. 123, 168 (1951) (Frankfurter, J., concurring)).  A grievous loss occurs when there is a legitimate interest at stake, one that is more than an “abstract” or “unilateral” expectation.  Board of Regents v. Roth, 408 U.S. 564, 577 (1972).  A protected interest can arise from a constitutional provision.  Wilkinson v. Austin, 545 U.S. 209, 221 (2005).  However, the United States Supreme Court has “repeatedly held” that state statutes may also create interests that are entitled to due process protections.  Vitek v. Jones, 445 U.S. 480, 487 (1980).  
Here, ___________ has a legitimate interest in accessing juvenile court because this case was required by statute to start in juvenile and there are alternative means to stay in juvenile court.  Under N.C. Gen. Stat. § 7B-1601, juvenile court has original and exclusive jurisdiction over the case.  In other words, by statute, the case must begin in juvenile court.  Moreover, N.C. Gen. Stat. § 7B-22005(a1) and (d) provide alternative means to stay in juvenile court or return to juvenile court if the case is transferred to superior court.  Finally, it is clear that those provisions create a meaningful expectation because the General Assembly eliminated them in 2024 for Class A through E felonies committed by 16- and 17-year-olds.  See Act of June 27, 2024, Ch. 17, Sec. 1, 2024 N.C. Sess. Law 17 (Amending N.C. Gen. Stat. § 7B-1501(7).
  Had there been no interest in accessing juvenile court, there would have been no need for the General Assembly to eliminate these provisions.  Based on these circumstances, ___________ has a legitimate interest in remaining in juvenile court.
Once the individual establishes that there is a protected interest, the court must determine whether the existing procedure deprives the individual of that interest without sufficient protections.  This determination requires the court to balance the private interest affected by the given procedure, the governmental interest in the challenged procedure, and the risk of an erroneous deprivation created by the procedure.  Mathews v. Eldridge, 424 U.S. 319, 335 (1976).  Juveniles have a significant interest in remaining in juvenile court.  Juvenile court is premised largely on rehabilitation.  See N.C. Gen. Stat. §§ 7B-2500, 143B-806(4).  Proceedings in juvenile court are also confidential.  See N.C. Gen. Stat. § 7B-3000(b).  Juvenile adjudications are also not considered convictions,  N.C. Gen. Stat. § 7B-2412, and, thus, do not entail the collateral consequences that criminal convictions involve, such as the prohibition on firearms possession, N.C. Gen. Stat. § 14-415.1; enhanced sentences for habitual offenders based on prior convictions, e.g., N.C. Gen. Stat. § 14-7.1, et seq.; the loss of voting rights, N.C. Const. art. VI, § 3; and restrictions on employment, Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 535 (1985).
The State has an interest in an expedited procedure for moving cases out of juvenile and into superior court.  Mandatory transfer would take less time than discretionary transfer hearings and involve less staff time.

Finally, there is a risk of an erroneous deprivation with mandatory transfer.  It is well-settled that “transfer provisions represent an attempt to impart to the juvenile-court system the flexibility needed to deal with youthful offenders who cannot benefit from the specialized guidance and treatment contemplated by the system.”  Breed v. Jones, 421 U.S. 519, 535 (1975).  However, the United States Supreme Court has recognized that “[s]ociety has a stake in whatever may be the chance of restoring [an individual] to normal and useful life within the law.”  Morrissey v. Brewer, 408 U.S. 471, 484 (1972).
When each of these factors are balanced, the balance weighs in favor of the juvenile.  That is, the interests of the juvenile and the risk of an erroneous transfer of a juvenile who can be rehabilitated outweigh the State’s interest in an expedited, summary proceeding.  Because the juvenile’s interest outweighs the State’s interest, a provision requiring the mandatory transfer of this case to superior court without a hearing violates procedural due process.  As explained in Kent v. United States, 383 U.S. 541, 557 (1966), when the State intends to transfer a case from juvenile court to adult court, due process requires a hearing, the assistance of counsel, and a statement of reasons for the transfer.  Though the hearing on transfer may be informal, it “must measure up to the essentials of “due process and fair treatment.”  Kent, 383 U.S. at 562.  Moreover, “there is no place in our system of law” for reaching a result on the question of transfer “without effective assistance of counsel . . . .”  Kent, 383 U.S. at 554.  If a judge were facing a similar decision for an adult, it is “inconceivable” that the decision would be made automatically and without any hearing or argument whatsoever.  Id. at 554.  Finally, if a court transfers a child to superior court for prosecution as an adult, it must provide a “statement of the reasons motivating the waiver including, of course, a statement of the relevant facts.”  Id. at 561.  That is, courts may not “assume” that transfer is warranted.   Id. at 561.  Findings are also required because they are essential to “meaningful review” of the transfer.

To the extent that prosecutor has control over the issue of transfer through N.C. Gen. Stat. § 7B-2200.5(a1) and (d), that discretion is vested in the wrong office.  “Due process requires a neutral decision-maker.”  In re Spivey, 345 N.C. 404, 417 (1997).  Prosecutors, as representatives of the State, are not neutral.  They are a party this action.  It is improper, and violates due process, to allow an adversary to decide the question of transfer when ___________ has a legitimate interest in accessing juvenile court, one that is protected by due process.  If the United States Supreme Court required the court’s discretion over transfer in Kent to comport with due process, this court should likewise require the prosecutor’s discretion to comport with due process.  That is, there must be a hearing before a judge, the active participation of counsel, and a statement of reasons if the judge transfers the case to superior court.
Because N.C. Gen. Stat. § 7B-2200.5 lacks these essential protections, it violates due process on its face and as applied to _____________.  The proper remedy under these circumstances is to have a discretionary transfer hearing.  Kent, 383 U.S. at 557.  To that end, this court should, at a minimum, apply the provisions of N.C. Gen. Stat. § 7B-2203 to this case and hold a discretionary transfer hearing, in which undersigned counsel and counsel for the State would be able to present evidence and argue about whether the case should be transferred.  At the conclusion of the hearing, this Court would then make findings of fact and a determination on the question of transfer.  Further, because the protection of the public and the needs of _________ would not be served by transferring the case to superior court, this Court should retain the case in juvenile court.

WHEREFORE, for the above reasons, ________ respectfully requests that this Court:

1. Find that N.C. Gen. Stat. § 7B-2200.5 violates __________’s rights to procedural due process under the Fourteenth Amendment to the United States Constitution and Article I, § 19 the North Carolina Constitution on its face and as applied to _________;

2. Hold a discretionary transfer hearing under N.C. Gen. Stat. § 7B-2203.

3. Find that the protection of the public and the needs of _________ would not be served by transferring the case to superior court; and

4. Retain this case in juvenile court.

Respectfully submitted, this the ____ day of ____________, 20__.






______________________________________________






[Name]





[Title]






[Address]





[Address]

CERTIFICATE OF SERVICE


I hereby certify that a copy of the foregoing motion was served on _____________, [Address] by deposit in the United States mail, first-class and postage prepaid.



This the ____ day of ____________, 20__.






___________________________________________






[Name]





[Title]
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