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ISSUEs PRESENTED

I. The MAR court erred in its 7 March 2023 Order when it concluded Mr. Spry’s plea was knowing and voluntary despite the fact he was not informed by counsel and did not know his plea to second-degree kidnapping would require both registration as a sex offender and five years of post release supervision. 

II. The trial court erred in its 2 June 2023 order when it again ignored Mr. Spry’s claim regarding PRS, denied Mr. Spry’s request for production of the transcript of his plea hearing, and deemed Mr. Spry’s SMAR2 procedurally barred.
Statement of the Case
On 2 January 2007, a Guilford County grand jury indicted Nicholas James Spry for common law robbery, second-degree kidnapping, and attempted second-degree kidnapping. (Rpp 3-5) Mr. Spry pled guilty to the charges on 30 January 2007. (Rpp 7-10 In accordance with the plea agreement, the charges were consolidated for judgment, and Mr. Spry was sentenced to 25-39 months’ imprisonment. (Rpp 13-14)
In response to an inquiry from the North Carolina Department of Combined Records seeking information from the Guilford County Clerk of Superior Court about the judgment against Mr. Spry (Rp 15), on 5 March 2007 the lower court filed a “corrected” Judgment and Commitment (still dated 30 January 2007) that included a checked box where there was previously no checked box requiring registration on the North Carolina Sex Offender and Public Protection Registry and the attendant 60 months of post release supervision. (Rpp 16-17) Compare Rp 13 with Rp 16.
On 14 September 2021, Mr. Spry petitioned for removal from the registry. (Rpp 19-20) On 2 November 2021, Mr. Spry amended and filed another petition for removal from the registry using the appropriate AOC form. (Rp 21) On 21 July 2022, Mr. Spry again petitioned for removal using the appropriate AOC form. (Rpp 24-25) On 30 August 2022, Mr. Spry moved for preparation of his guilty plea transcript. (Rpp 26-32)
On 26 January 2023, Mr. Spry filed a Motion for Appropriate Relief requesting the judgment in his case be set aside and his case remanded for a new trial. (Rpp 33-42) On 7 March 2023, Superior Court Judge Stuart Albright denied “each and every aspect” of Mr. Spry’s MAR. (Rpp 43-45) Mr. Spry moved to vacate that order and filed a supplemental MAR on 1 May 2023. (Rpp 46-51) Mr. Spry filed Additional Facts and Arguments for Supplemental Motion for Appropriate Relief on 17 May 2023. (Rpp 52-53)
Mr. Spry filed a Petition for Writs of Supersedeas and Mandamus with this Court on 19 May 2023. (Rpp 54-56) This Court dismissed his Petition for Writ of Supersedeas on 26 May 2023, and the same day dismissed his Petition for Writ of Mandamus without prejudice to refile with proof of service if the lower court did not decide his motion for preparation of a transcript within 45 days. (Rpp 58-59) On 2 June 2023, Judge Albright denied Mr. Spry’s May 1 and May 17 motions and denied Mr. Spry’s motion for preparation of the transcript without prejudice because the court could not locate the filing. (Rpp 60-61)
On 15 June 2023, Mr. Spry filed a Petition for Writ of Certiorari in this Court, seeking review of the orders denying his MAR and May 1 and May 17 filings. (Rpp 62-104) On 31 August 2023, this Court allowed Mr. Spry’s petition for writ of certiorari to review orders entered on 7 March 2023 and 2 June 2023 denying Mr. Spry’s MAR and supplemental MARs, respectively. (Rp 108) Judge Albright signed Appellate Entries on 11 September 2023 (Rpp 109-10), and appellate counsel was appointed on 5 October 2023 (Rp 111).

GROUNDS FOR APPELLATE REVIEW

Mr. Spry appeals pursuant to this Court’s 31 August 2023 order granting his Petition for Writ of Certiorari. N.C.G.S. § 15A-1444(g); N.C. R. App. P. 21(a)(1); Rp 108.

Statement of Facts
Mr. Spry was indicted for second-degree kidnapping, common law robbery, and attempted second-degree kidnapping following the robbery of an adult employee at the Labamba Restaurant.
 (Rp 33) Mr. Spry was represented by attorney Richard Wells at his plea hearing on 30 January 2007. (Rp 39) Mr. Spry pled guilty to the three charges, including second-degree kidnapping. (Rpp 7-10) The charges were consolidated for judgment in accordance with the plea agreement. (Rp 13) Mr. Spry had no prior record points and was sentenced to 25-39 months’ imprisonment. (Rpp 11-14) The judgment entered did not require Mr. Spry register on the North Carolina Sex Offender and Public Protection Registry, nor that he be subject to 60 months of post release supervision as required for registrants, instead of the usual nine months of PRS. (Rp 13 (registration requirement box unchecked)) See generally N.C.G.S. § 14-208.6A (registration requirements); N.C.G.S. § 15A‑1340.17 (structured sentencing); N.C.G.S. § 15A‑1368.2 (PRS eligibility). 
After receiving a copy of the 30 January 2007 the judgment, the North Carolina Department of Combined Records wrote the Guilford County Clerk of Superior Court on 20 February 2007 seeking additional information pertaining to the judgment against Mr. Spry. (Rp 15) Specifically, Combined Records requested “Verification of Victim’s age for the Kidnapping, Felonious Restraint offense(s)” and noted that “[i]f the Victim is under 16 years of age we will need an amended Judgment with the appropriate box checked or offense description corrected to stipulate “of a minor.” (Rp 15) 

On 5 March 2007, a “corrected” judgment dated 30 January 2007 was filed. No hearing was held prior to entry of the second judgment, nor was Mr. Spry notified a second judgment was entered. (Rp 34) The second judgment included a newly checked box indicating the court “finds the above designated offense(s) is a reportable conviction involving a minor. G.S. 14-208.6.” The new checkmark meant Mr. Spry was required to be on the North Carolina Sex Offender and Public Protection Registry and would be subject to 60 months of post release supervision, terms he did not learn about until shortly before his release from active incarceration in 2009. (Rpp 34, 37)
Pursuant to N.C.G.S. § 14-208.6A, Mr. Spry was subject to registration for 30 years, but was allowed to petition for removal after 10 years on the registry. Mr. Spry accordingly filed a number of pro se motions and petitions seeking removal from the registry. (Rpp 19-25) Mr. Spry’s plea counsel, Richard Wells, was again appointed to represent Mr. Spry in 2022 on a petition seeking removal from the registry. (Rp 40) During his representation on the petition matter, Mr. Wells, who by then had approximately 15 more years of experience as an attorney, explained to Mr. Spry what an MAR is and how it might provide a way off the registry because Mr. Wells had not properly advised him of the registry or attendant PRS consequences prior to him taking his plea as he should have. (Rpp 38, 40)
Following this discussion with Mr. Wells, on 26 January 2023 Mr. Spry filed a pro se Motion for Appropriate Relief detailing the unusual corrected judgment aspect of his case and arguing he received ineffective assistance of counsel because he was not advised of the mandatory registration and five-year PRS requirements that would follow his kidnapping plea. (Rpp 33-35, 37-39) Mr. Spry indicated in his MAR that if he had received that advice from his attorney, Mr. Spry would not have accepted a plea requiring registration and five-year PRS. (Rpp 34, 38) Mr. Spry asked the MAR court to (1) vacate the judgment entered after his guilty plea, including the registration requirement; and (2) appoint counsel to represent Mr. Spry in his MAR proceedings. (Rp 35) 
On 7 March 2023, the MAR court issued an order denying Mr. Spry’s 26 January 2023 MAR. The court framed the issue as Mr. Spry “claim[ing] he received ineffective assistance of counsel because he was not informed that he would have to register as a sex offender, [and, c]onsequently, he claims his plea was not entered freely, understandingly, and voluntarily.” (Rp 43) The court determined Mr. Spry’s MAR raised only legal issues that could be resolved without an evidentiary hearing. (Rp 44) The court’s denial was based primarily on the following conclusions:

· Sex offender registration is not a punishment and therefore not a direct consequence of a plea. 
· A defendant need only be informed of direct, not collateral, consequences before accepting a plea. 
· Mr. Spry’s plea complied with the N.C.G.S. § 15A-1022 because that court by “asked all of the required questions and made all of the findings set forth” in N.C.G.S. § 15A-1022.

· Mr. Spry “was advised of the direct consequences of the guilty plea and . . . knew he was pleading guilty to the crimes set forth above, and along with this attorney, signed the plea transcript.”
(Rp 44) The court did not address Mr. Spry’s argument about the new judgment lengthening his PRS from 9 months to 60 months. (Rpp 43-45)


On 1 May 2023, Mr. Spry filed a Motion to Vacate the Trial Court’s [Mar. 7, 2023] Order and Supplemental Motion for Appropriate Relief (SMAR1). (Rpp 46-51) In that motion, Mr. Spry reiterated his PRS argument, noting the court failed to address it in its March Order, and asked for reconsideration of that Order as well as an evidentiary hearing and preparation of the plea transcript. (Rpp 46-51) On 17 May 2023, Mr. Spry filed Additional Facts and Arguments for Supplemental Motion for Appropriate Relief (SMAR2)
. (Rpp 52-53) In that pleading he argued the trial court improperly participated in the plea agreement discussions. (Rp 52)
On 2 June 2023, the MAR court issued an order entitled Order Denying “Supplemental” Motions for Appropriate Relief and Denying Motion for Stenographic Transcript. (Rpp 60-61) The court concluded SMAR1 “essentially reargues his previous MAR” and denied that motion “for all the reasons set forth” in the court’s March Order. (Rp 60) The court also concluded in the alternative that Mr. Spry’s arguments “have either previously been made in his earlier MAR, or could have been made is such earlier MAR,” thus SMAR1 was “procedurally barred and should be DENIED.” (Rp 60) The court similarly concluded the argument in SMAR2 was procedurally barred because it had “either previously been made in his earlier MAR, or could have been.” (Rp 60) Finally, the court said it was “unable to locate” any motion for a transcript from Mr. Spry and denied the motion without prejudice to refile.
 (Rp 61; see also Rp 49 (requesting transcript); Rp 57 (Sept. 6, 2022, letter from Guilford Clerk’s Office confirming receipt of Motion for Stenographic Transcript))

Mr. Spry filed a pro se Petition for Writ of Certiorari seeking review of the MAR court’s 7 March 2023 and 2 June 2023 rulings. (Rpp 62-104) By unanimous vote, this Court granted Mr. Spry’s PWC and allowed review of the challenged orders. (Rp 108)
STANDARD OF REVIEW

Our appellate courts review a “trial court’s conclusions of law in an order denying an MAR de novo.”  State v. Martin, 244 N.C. App. 727, 734 (2016) TA \l "State v. Martin, 244 N.C. App. 727, 734, 781 S.E.2d 339, 344 (2016)" \s "State v. Martin, 244 N.C. App. 727, 734, 781 S.E.2d 339, 344 (2016)" \c 1 ; see also State v. Fuller, 2021-NCSC-20, ¶ 9 (2021) TA \l "State v. Fuller, 376 N.C. 862, 2021-NCSC-20, ¶ 9 (2021)" \s "State v. Fuller, 376 N.C. 862, 2021-NCSC-20,  9 (2021)" \c 1 . “Under a de novo review, the court considers the matter anew and freely substitutes its own judgment for that of the lower tribunal.” State v. Williams, 362 N.C. 628, 632-33 (2008) TA \l "State v. Williams, 362 N.C. 628, 632-33, 669 S.E.2d 290, 294 (2008)" \s "State v. Williams, 362 N.C. 628, 632-33, 669 S.E.2d 290, 294 (2008)" \c 1  (cleaned up).

Where an MAR has been dismissed without an evidentiary hearing, appellate courts review de novo to determine “whether the information contained in the record and presented in the defendant’s [MAR] would suffice, if believed, to support an award of relief.” State v. Jackson, 220 N.C. App. 1, 6 (2012). If answering this question requires resolution of any factual disputes, N.C.G.S. § 15A-1420(c)(1) requires reversal and remand to the MAR court to conduct an evidentiary hearing. Id. “‘[A]n evidentiary hearing is required unless the motion presents assertions of fact which will entitle the defendant to no relief even if resolved in his favor, or the motion presents only questions of law[.]’” Id. (quoting State v. McHone, 348 N.C. 254, 258 (1998)). 
argument

I. The MAR court erred in its 7 March 2023 Order when it concluded Mr. Spry’s plea was knowing and voluntary despite the fact he was not informed by counsel and did not know his plea to second-degree kidnapping would require both registration as a sex offender and five years of post release supervision. 

The trial court’s March Order wholly ignored Mr. Spry’s argument he was not advised about the five-year PRS term required by the corrected judgment. Instead, the court focused only on the registration requirement and relied on inapposite case law to conclude registration was a collateral consequence of the plea and therefore Mr. Spry need not have been advised of it before validly accepting his plea. For the reasons discussed below, Mr. Spry could only enter a knowing and voluntary plea if his attorney advised him of the automatic registration and PRS requirements that would result from his kidnapping plea. Because Mr. Spry’s attorney did not, he is entitled to relief. The MAR court’s legal errors in concluding otherwise require reversal.

A. The MAR court erred by concluding counsel had no obligation to inform Mr. Spry he would be required to register as a sex offender and spend five years on post release supervision after serving his active sentence if he took the guilty plea.

In its March Order denying Mr. Spry’s MAR, the court ignored Mr. Spry’s concerns about the additional five years of PRS he did not know about when taking his plea. In addressing the registration requirement, the court concluded that because registration is non-punitive and a collateral consequence, the law does not require Mr. Spry to have been advised of it before knowingly and voluntarily accepting a plea:
The sex-offender registration law “established a civil, non-punitive regulatory regime intended to protect the public.” State v. White, 162 N.C. App. 183, 191-194 (2004). Accordingly, NCGS 15A-l022 does not require Defendant to be advised that he may have to register as a sex offender. See State v. Bare, 197 N.C. App. 461 (2009), Defendant’s sex offender registration is not punishment imposed by the trial court as a consequence of his guilty plea, but is a collateral consequence of Defendant’s conviction. See State v. Bare, Id., Moore v. Hinton, 513 F.2d 781 (5th Cir. 1975).

Accordingly, Defendant’s claim that he was not advised, prior to entering his guilty plea, that he would have to register as a sex offender is not required because it is not a direct consequence of his guilty plea but rather a collateral consequence of his guilty plea. Therefore, Defendant’s claim is without merit and must fail if Defendant entered his guilty plea freely, understandingly, and voluntarily.

Rp 44. 

The court’s categorization of the registry as non-punitive is not dispositive on the question of whether Mr. Spry should have been advised of the registry requirements before entering his plea agreement. Indeed, the court ultimately concluded the determining factor is whether the consequence is direct or collateral. However, since the United States Supreme Court’s decision in Padilla v. Kentucky, the direct/collateral distinction relied on by the lower court has lost much of its meaning. 559 U.S. 356, 365 (2012) (“We…have never applied a distinction between direct and collateral consequences to define the scope of constitutionally “reasonable professional assistance[.]”) Moreover, even under the direct/collateral consequences framework relied on by the lower court, precedent from our appellate courts demonstrates why both PRS and registration are direct consequences, about which defendants must be advised if they are to enter a plea knowingly. In light of the MAR court’s errors of law, this Court should reverse the order denying Mr. Spry’s MAR, vacate Mr. Spry’s plea, and remand to the trial court for further proceedings. 
1. United States Supreme Court precedent makes clear reasonableness and prevailing professional norms—not any distinction between direct and collateral consequences—are dispositive on the question of counsel’s obligations to advise clients before a guilty plea. 
In Padilla, the United States Supreme Court held the distinction between direct and collateral consequences does not clearly delineate defense counsel’s duty to inform his or her client regarding the consequences of a guilty plea. 559 U.S. at 365. In refusing to apply the direct/collateral distinction to immigration consequences, the Padilla Court noted it had “never applied a distinction between direct and collateral consequences to define the scope of constitutionally ‘reasonable professional assistance.’” Id. at 365. Rather, the Padilla Court held, “‘[t]he proper measure of attorney performance remains simply reasonableness under prevailing professional norms.’” Padilla, 559 U.S. at 366 (quoting Strickland v. Washington, 466 U.S. 668, 688 (1984)); see also United States v. Chaidez, 568 U.S. 342, 352-53 (2013) (noting the Court “breach[ed] the previously chink-free wall between direct and collateral consequences” by holding the Sixth Amendment test for IAC applied to Padilla’s claim).
The Court’s broad holding in Padilla applies equally to the significant consequences of registration and PRS, regardless of whether they are characterized as a direct or collateral consequence. See, e.g., Jessica Smith, A Silver Lining for the Defense in Chaidez?, UNC SOG Blog (Mar. 13, 2013). Simply put, prevailing professional norms and effective assistance of counsel require giving advice about registration and PRS requirements that result from a guilty plea. This is true now and was true at the time of Mr. Spry’s plea in 2007. See Bureau of Justice Assistance, U.S. DOJ, Compendium of Standards for Indigent Defense Systems, Section H: Disposition Without Trial (2000) (noting effective assistance of counsel involves discussing sex offender registration requirements with clients considering pleas); App. 1 (excerpt
), N.C. Comm’n on Indigent Defense Servs., Performance Guidelines for Indigent Defense Representation in Noncapital Criminal Cases at the Trial Level, Guideline 6.2(b)(3), The Contents of the Negotiations (Nov. 2004) (stating counsel should “be fully aware of, and fully advise the client” of “any registration requirements, including sex offender registration” during plea consideration), App. 17 (excerpt
); see also, e.g., Bauder v. Dep’t of Corr., 619 F.3d 1272, 1275 (11th Cir. 2010) (relying on Padilla and finding counsel’s performance deficient where counsel gave incorrect advice about the potential for civil commitment as a result of the defendant’s guilty plea). 

As discussed in more detail below, both PRS and registration are critical consequences of Mr. Spry’s plea about which counsel should have been aware and about which counsel was required to inform Mr. Spry before Mr. Spry could enter a valid, knowing plea.

2. Even under the direct/collateral framework, Mr. Spry should succeed because PRS is an inherent part of North Carolina punishment and a direct consequence of guilty pleas. 
A plea is knowing and voluntary only if the defendant is made fully aware of the direct consequences of pleading guilty. Brady v. United States, 397 U.S. 742 (1970); State v. Smith, 352 N.C. 531, 551-52 (2000). In other words, “[a]lthough a defendant need not be informed of all possible indirect and collateral consequences, the plea nonetheless must be ‘entered by one fully aware of the direct consequences, including the actual value of any commitments made to him by the court.’” State v. Bozeman, 115 N.C. App. 658, 661 (1994) (quoting Brady, 397 U.S. at 755). Our appellate courts have defined “direct consequences” of a plea as “those that have a definite, immediate, and largely automatic effect on the range of the defendant’s punishment[,]” Smith, 352 N.C. at 550-51, and noted this test “should not be applied in a technical, ritualistic manner,” State v. Richardson, 61 N.C. App. 284, 289 (1983).

At the time of Mr. Spry’s plea, the PRS term for an unreportable Class E felony—one that did not require registration—was nine months. For a reportable Class E felony, the PRS term was 60 months. Mr. Spry’s plea to second-degree kidnapping of a minor thus required 30-year registration and a five-year PRS term. 
Under Structured Sentencings, PRS is an inherent, built in part of North Carolina defendants’ punishment. See N.C.G.S. § 15A-1368 (a)(1) (defining PRS as “[t]he time for which a sentenced prisoner is released from prison before the termination of his maximum prison term”); State v. Corkum, 224 N.C. App. 129, 134 (holding activated PRS term “is not a new sentence,” but rather “the remainder of the original sentence”). Here, that five-year PRS punishment was not mentioned on the judgment or plea transcript, nor mentioned to Mr. Spry by his attorney or the court, despite multiplying his anticipated nine-month period of PRS by more than six times and more than doubling the length of the minimum sentence to which Mr. Spry thought he was agreeing. 
Notably, in addition to defense counsel not knowing about the registration and PRS requirements attendant to the second-degree kidnapping plea (Rp 40), it appears the trial judge likewise did not know about or, at the very least, did not timely contemplate the registration and PRS requirements, as the court failed to check the required boxes on the original judgment. It was only after entry of judgment and after Combined Records flagged the issue that the court entered a “corrected” judgment imposing the longer sentence and registration requirement.
This additional five years of supervision is no empty threat. As defined and implemented in North Carolina, PRS is part of a defendant’s sentence, not a separate sanction. See United States v. Stone, 116 F. Supp. 3d 680 (W.D.N.C. 2015) (discussing nature of North Carolina state PRS); see also N.C.G.S. § 15A-1368(a)(1). When PRS is violated, defendants are required to serve any remaining time in active custody. Id.; see also N.C.G.S. § 15A-1368.3. Indeed, here, Mr. Spry alleged he successfully completed approximately ten months of PRS—longer than the nine-month term he understood he faced at the time he entered his plea—and then was found in violation of PRS terms and served the remaining 40 months of the PRS portion of his sentence in active incarceration. (Rpp 47-48)
To undersigned’s knowledge, the issue of whether a plea is entered knowingly and voluntarily when a defendant has not been advised about the applicable PRS term has not been addressed in North Carolina, but when the issue has come up in other states, it has been resolved in defendants’ favor. See, e.g., People v. Catu, 825 N.E.2d 1081 (N.Y. 2005) (“Because a defendant pleading guilty to a determinate sentence must be aware of the post release supervision component of that sentence in order to knowingly, voluntarily and intelligently choose among alternative courses of action, the failure of a court to advise of post release supervision requires reversal of the conviction.”); State v. Johnson, 864 A.2d 400, 405 (N.J. 2005) (vacating a plea when the trial court failed to advise about a mandatory parole period); Helms v. State, 281 P.3d 180, at *7 (Kan. Ct. App. 2012) (unpublished) (setting aside a plea when the trial court did not tell the defendant about mandatory post release supervision when entering his plea). 
This makes sense because “a defendant pleading guilty to a determinate sentence must be aware of the postrelease supervision component of that sentence in order to knowingly, voluntarily and intelligently choose among alternative courses of action,” including rejecting the plea as Mr. Spry indicated he would have had he known the registration and PRS requirements in this case. Catu, 825 N.E.2d at 1082; Rpp 33, 34, 38. The import of this information is particularly apparent in this case, where the 60-month PRS term Mr. Spry faced was more than six times longer than the standard nine-month PRS term his attorney apparently contemplated and more than doubled the minimum of his 25- to 39-month plea. This Court, like courts in states that have addressed the issue, should hold a person who enters a plea without knowing the attendant mandatory PRS term of supervision has not entered into a knowing or valid plea.
3. Even under the direct/collateral framework, this Court’s precedent requires registration be viewed as a consequence about which defendants must be advised before they can enter a valid plea.

Most obviously, direct consequences include mandatory minimum sentences or additional terms of imprisonment that result from a guilty plea. Bozeman, 115 N.C. App. at 661 (holding mandatory minimum sentences are a direct consequence of a guilty plea); State v. McNeill, 158 N.C. App. 96, 104 (2003) (additional terms of imprisonment resulting from defendant’s guilty plea to habitual offender status were a direct consequence). However, applying the logic of our appellate courts’ precedent suggests “direct consequences” are not so limited. Relevant here, while registration may not be classified as criminal punishment, State v. Sakobie, 165 N.C. App. 447, 452 (2004), it is still a sanction sufficiently automatic, definite, and immediately imposed to be considered a direct consequence. See Smith, 352 N.C. at 550-51; Richardson, 61 N.C. App. at 289; see also Padilla, 559 U.S. at 365 (recognizing that although immigration consequences are civil in nature and not a criminal sanction, they still constitute a severe penalty about which defendants must be advised).
Under N.C.G.S. § 14-208.7, registration is automatic for individuals convicted of triggering offenses, including here, second-degree kidnapping of a minor. N.C.G.S. § 14-208.6(1m). Indeed, this Court has recognized the close relationship between triggering convictions and registration in another context: In Prestwood, this Court addressed whether defense counsel should have been permitted to argue to the jury that a guilty verdict on the sexual battery charge would result in registry requirements for the defendant. Although such arguments are generally limited to “punishment,” this Court noted the automatic and direct relationship between the conviction and registration requirement and held it was error for the trial court to sustain the State’s objection to that argument. State v. Prestwood, 2011 N.C. App. LEXIS 740, at *8 (Apr. 19, 2011) (unpublished), App. 21. Under the same logic, registration is a sufficiently significant direct consequence of certain guilty pleas that prevailing professional norms demand reasonable counsel advise a client about it prior to acceptance of the plea. See Smith, 352 N.C. at 551-52; Bozeman, 115 N.C. App. at 661; see also Padilla, 559 U.S. at 367-68.
In addition, the precedent the MAR court relied on to deny relief in fact supports relief. The trial court’s March Order cited case law from this Court classifying satellite based monitoring orders as a collateral consequence. (Rp 44 (citing State v. Bare, 197 N.C. App. 461 (2009)) This Court’s decision in Bare so concluded given the fact that imposition of SBM is not automatic, but instead requires a separate and independent proceeding and determination of whether it is appropriate in each case. (Rp 44 (citing Bare, 197 N.C. App. 461)) Thus, in relying on Bare to deny Mr. Spry’s claim, the trial court wholly ignored Bare’s underlying logic, which, if followed, makes clear that Mr. Spry’s registration (and additional five-year PRS term)—unlike orders imposing SBM—are direct consequences of a guilty plea given that they are automatically imposed consequences requiring no additional inquiry. Bare, 197 N.C. App. at 480 (concluding “imposition of SBM was not an automatic result of [defendant’s] no contest plea, unlike a mandatory minimum sentence or an additional term of imprisonment”). 
Although North Carolina has yet to address this issue directly, numerous other states have and have concluded registration is a sufficiently direct and automatic consequence to require advisement before a valid plea can be entered. See, e.g., State v. Schubert, 53 A.3d 1210, 1217 (N.J. 2012) (holding “community supervision for life [is] an integral part of a defendant's sentence, imposed as part of a court's sentencing authority, rather than a defendant's administrative obligation following completion of the sentence”); Palmer v. State, 59 P.3d 1192, 1196 (Nev. 2002) (“Despite some indications that the Nevada Legislature intended lifetime supervision to be a civil law enforcement tool, we conclude that, on balance, it is sufficiently punitive in nature and effect as to render it a direct penal consequence of a guilty plea, a consequence of which the defendant must be advised.”); Furlong v. State, 2019 R.I. Super. LEXIS 83, C.A. No. KM-2018-0320 (July 3, 2019) (concluding “community supervision requirement is a direct and punitive consequence” of conviction and therefore “plea was not knowing and voluntary [where defendant] was not informed that he would be subject to community supervision”); Fed. R. Crim. Pro. Rule 11(b)(1)(H) (requiring court to inform defendant of any term of supervised release prior to accepting a guilty plea).
Here, PRS and registration were both the direct and “automatic result[s]” of Mr. Spry’s guilty plea to second-degree kidnapping of a minor. See Bare, 197 N.C. App. at 480. As such, for Mr. Spry to enter a knowing and voluntary plea, his counsel was required to advise Mr. Spry of the automatic registration and PRS requirements that would result from the plea. 
B. Mr. Spry received ineffective assistance of counsel when his attorney failed to advise him he would be required to register as a sex offender and be subject to five years of PRS if he pled guilty to second-degree kidnapping on the facts of his case. Mr. Spry would not have taken the plea had he known about these draconian, automatic, and long-term consequences.
Although our appellate courts have not yet addressed the issue directly, for the reasons discussed above, counsel was obligated to advise Mr. Spry of the additional PRS and registration requirement that his plea would automatically trigger. Counsel’s failure to do so constituted deficient performance as contemplated under the first prong of the Strickland ineffective assistance of counsel test. Strickland, 466 U.S. at 687 (holding that to show IAC, a defendant “must show that counsel’s performance was deficient” and “that [counsel’s] deficient performance prejudiced the defen[dant]”); see also State v. Braswell, 312 N.C. 553, 561-62 (1985) (similar). 
Counsel is obligated to advise defendants of significant consequences of a plea. Here, five years of PRS and 30 years of being registered on the sex offender list with all the attendant restrictions were independently and collectively significant consequences of a kidnapping plea on the facts of this case. Under both current professional norms and the norms in place at the time of Mr. Spry’s plea, no reasonable counsel would fail to advise a client of these serious consequences. Counsel’s failure to inform Mr. Spry was unreasonable. See, e.g., Hill v. Lockhart, 474 U.S. 52, 56, 59 (1985) (concluding guilty plea not knowing and voluntary where defendant enters plea on advice of counsel that was not “within the range of competence demanded of attorneys in criminal cases”); Ostrander v. Green, 46 F.3d 347, 354–56 (4th Cir. 1995) (finding prejudice based on erroneous advice of counsel regarding plea), overruled in part on other grounds by O’Dell v. Netherland, 95 F.3d 1214 (4th Cir. 1996), aff’d, 521 U.S. 151 (1997); State v. Goforth, 130 N.C. App. 603, 605 (1998) (finding deficient performance where attorney failed to accurately answer defendant’s question about collateral consequence of plea); see also Bauder, 619 F.3d at 1275.

To satisfy the second prong of the Strickland test in the context of a guilty plea, “the defendant must show that there is a reasonable probability that, but for counsel’s errors, he would not have pleaded guilty and would have insisted on going to trial.” Hill, 474 U.S. at 59-60 (concluding the defendant could not show prejudice because he “did not allege in his habeas petition that, had counsel correctly informed him about his parole eligibility date, he would have pleaded not guilty”). Here, Mr. Spry repeatedly has affirmed just that. (Rpp 33, 34, 38) Mr. Spry specifically addressed prejudice in his MAR:

Prior to entry of the plea, and in discussions with defense counsel Richard Wells, no mention was made of the possibility of having to register under the Sex Offender and Public Protection Registration Program (Sex Registry). My guilty plea was not fully informed because it left out this very important and restrictive detail. I would then, and still now, plead guilty to the Common Law Robbery. But I would not have pled guilty to the kidnapping-related charges had I known sex registration was the result. It is further my belief that the facts of the case, at trial, would have resulted in my acquittal on the kidnapping-related charges. 

(Rp 33; see also Rp 34 (“Defendant asserts his plea was not the result of his informed choice, that he would not have entered the plea had he known of Sex Registration[.]”) Mr. Spry reiterated this sentiment in the affidavit attached to his MAR. (Rp 38) Further, Mr. Spry’s trial attorney acknowledged that in cases in which he has properly advised clients about registration requirements, pleas have been adjusted to avoid such requirements and/or clients have refused those pleas and instead went to trial. (Rp 40) 
Here, however, registration for the less obviously registerable offense of second-degree kidnapping of a minor was not discussed with Mr. Spry. (Rp 40) While the trial attorney later “learned and memorized the sex registration rule regarding Kidnapping…and Attempted Kidnapping” (Rp 40), counsel’s failure to know and advise Mr. Spry appropriately at the time of his plea constituted unreasonable and deficient performance that prejudiced Mr. Spry, who would not have accepted the plea as written had he known the registration and PRS consequences. See State v. Slade, Guilford Co. Case No. 06 CRS 90241 (entering Order for Appropriate Relief vacating registration requirement after concluding plea not voluntary where Mr. Spry’s attorney failed to advise another similarly situated defendant of the registration requirements attendant to his kidnapping plea). The ineffective assistance of counsel Mr. Spry received rendered his plea unknowing and involuntary therefore void. The March MAR Order concluding otherwise should be reversed.
C. If this Court determines summary reversal based on the trial court’s legal errors is inappropriate, this Court should remand for an evidentiary hearing to resolve remaining questions of fact.

Pursuant to N.C.G.S. § 15A-1420 TA \l "N.C.G.S. § 15A-1420" \s "N.C.G.S. § 15A-1420" \c 2 , an MAR must “state the grounds for the motion,” “set for the relief sought,” and be timely filed. N.C.G.S. § 15A-1420(1)(b), (c), (d) TA \l "N.C.G.S. § 15A-1420(1)(b),(c), (d)" \s "N.C.G.S. § 15A-1420(1)(b),(c), (d)" \c 2 . Mr. Spry’s MAR complied with these requirements. The lower court’s responsibility, then, is to “determine[e] . . . whether the information contained in the record and presented in the defendant’s motion for appropriate relief would suffice, if believed, to support an award of relief.” Jackson, 220 N.C. App. at 6 TA \l "State v. Jackson, 220 N.C. App. 1, 6, 727 S.E.2d 322, 328 (2012)" \s "State v. Jackson, 220 N.C. App. 1, 6, 727 S.E.2d 322, 328 (2012)" \c 1 . In many instances, an evidentiary hearing is required to fully resolve issues of fact. See, e.g., Martin, 244 N.C. App. at 736 (holding trial court erred by denying MAR without a hearing where an affidavit attached to the MAR “standing on its own, was not sufficient to compel the trial court to allow the MAR, but it [nevertheless] demonstrate[d] the factual nature of the dispute and the significance of expert medical testimony” and thus why an evidentiary hearing was required). This is especially true in cases raising ineffective assistance of counsel claims. See State v. Hardison, 126 N.C. App. 52, 55 (1997).
Evidentiary hearings on MARs are “the general procedure rather than the exception.” State v. Howard, 247 N.C. App. 193, 207 (2016) TA \l "State v. Howard, 247 N.C. App. 193, 207 (2016)" \s "State v. Howard, 247 N.C. App. 193, 207 (2016)" \c 1 ). Evidentiary hearings are not required where the “motion and supporting and opposing information present only questions of law[,]” but “[i]f the court cannot rule upon the motion without the hearing of evidence, it must conduct a hearing for the taking of evidence, and must make findings of fact.” (quoting N.C.G.S. § 15A-1420(c)(3), (4) (emphasis added) TA \l "N.C.G.S. § 15A-1420(c)(3), (4)" \s "N.C.G.S. § 15A-1420(c)(3), (4)" \c 2 ). In short, “an evidentiary hearing is mandatory unless summary denial of a MAR is proper, or the motion presents a pure question of law.” Howard, 247 N.C. App. at 207 TA \l "Howard, 247 N.C. App. at 207" \s "Howard, 247 N.C. App. at 207" \c 1 . 
Summary denial of Mr. Spry’s MAR without a hearing was error. The MAR court’s conclusion was not reasonably based on the record before it. A party is not required to prove outright his or her claims in the MAR pleading alone. Rather, a “party is entitled to a hearing on questions of law or fact arising from the motion and any supporting or opposing information presented,” so long as the party’s MAR is not wholly “without merit.” N.C.G.S. § 15A-1420(c)(1) TA \s "N.C.G.S. § 15A-1420(c)(1)" . In addition, the trial court should have granted Mr. Spry’s 30 August 2022 motion for a transcript of his plea hearing. (Rpp 26-27) As described in his transcript request motion, the transcript would allow Mr. Spry to present and develop additional evidence for any evidentiary hearing.
Even without the transcript, though, Mr. Spry’s MAR adequately forecasted the evidence on the issues presented, and, if this Court determines the MAR is insufficient on its face to afford relief, Mr. Spry is entitled to an evidentiary hearing. See McHone, 348 N.C. at 258-59 TA \l "State v. McHone, 348 N.C. 254, 258-59 (1998)" \s "State v. McHone, 348 N.C. 254, 258-59 (1998)" \c 1 ; Jackson, 220 N.C. App. at 21-22 TA \l "State v. Jackson, 220 N.C. App. 1, 21-22 (2012)" \s "State v. Jackson, 220 N.C. App. 1, 21-22 (2012)" \c 1 . Mr. Spry’s motion included allegations and evidence about his plea agreement, the advice he did and did not receive from his trial attorney, an affidavit from his trial attorney indicating he likely did not advise Mr. Spry of the registration and PRS requirements that would accompany his kidnapping plea, and a description of the post hoc “correction” process to Mr. Spry’s judgment that fundamentally changed the nature of his punishment and plea consequences. As discussed above, Mr. Spry contends his arguments were sufficient to warrant relief on the pleadings. However, if this Court determines there were issues of fact that required resolution, including, for example, issues around exactly what counsel represented to Mr. Spry or how the corrected judgment was entered, Mr. Spry has made an adequate showing to trigger an evidentiary hearing.
 He respectfully requests his case be remanded for an evidentiary hearing at which he is represented by appointed counsel.
II. The trial court erred in its 2 June 2023 order when it again ignored Mr. Spry’s claim regarding PRS, denied Mr. Spry’s request for production of the transcript of his plea hearing, and deemed Mr. Spry’s SMAR2 procedurally barred.
The MAR court’s June Order addressed three separate issues: (1) Mr. Spry’s request that the court reconsider its March Order in light of the court’s legal errors and failure to address Mr. Spry’s allegations about the PRS term imposed without his knowledge. (Rpp 46-51 (SMAR1)); (2) Mr. Spry’s request for a transcript of his plea hearing (Rp 49); and (3) Mr. Spry’s argument the trial court made improper statements and improperly participated in the plea arrangement (Rpp 52-53 (SMAR2)). (Rp 60-61) The court’s conclusions on each was error.
A. The trial court again ignored a critical component of Mr. Spry’s argument: his plea was not knowing and voluntary because he was not advised about the five-year PRS term—part of his punishment and a direct consequence about which Mr. Spry should have been advised before entering his plea.
The MAR court summarily denied Mr. Spry’s arguments about how he should have been advised about the PRS term required for a registerable offense. (Rp 60) Instead of addressing this claim, the MAR court denied it ostensibly for the same reasons in its March Order that did not address the argument, and concluded, in the alternative, the claim was procedurally barred because it had been or could have been raised before. (Rp 60) A court cannot simply ignore claims about the validity of a plea made in an MAR as the court did here and in its March Order. See N.C.G.S. § 15A-1420(c)(7). For this reason and those described in Section I, the court’s denial of Mr. Spry’s MAR and the first claim in SMAR 1 was reversible error.

B. The MAR court erred by denying Mr. Spry’s motion for a transcript of his plea hearing.
A free transcript must be provided to indigent defendants like Mr. Spry when (1) a transcript is necessary for preparing an effective defense, and (2) there are no alternative devices available to the defendant which are substantially equivalent to a transcript. State v. Rankin, 306 N.C. 712, 716 (1982); see also Britt v. North Carolina, 404 U.S. 226, 227-28 (1971). 

Mr. Spry was not responsible for the court’s inability to locate the transcription motion. (Rp 75) To the extent this Court believes there are factual issues that need to be resolved before granting relief on Mr. Spry’s MAR, the transcript is necessary to development of specifics about what was said at the plea hearing beyond what is in the written record. The transcript is the only source of that information. See Rankin, 306 N.C. at 716. Similarly, the transcript is necessary and the only source of the information necessary to further develop Mr. Spry’s SMAR2 claim, as discussed below. Id.
To the extent this Court wants to consider the MAR court’s order denying Mr. Spry’s independent motion for transcript, which was filed after this Court granted review, the MAR court there also erred and abused its discretion by relying on the circular logic that because the court had already denied Mr. Spry postconviction relief he did not need the transcript to develop his postconviction claims. (Rp 106) Indeed, the fact Mr. Spry’s MAR was considered and (wrongly decided) without the aid of a transcript was the result of the court’s inability to locate Mr. Spry’s properly filed motion for a transcript. See N.C.G.S. § 15A-1419(b), (c); Rp 105. If this Court declines to reverse the MAR denial based on legal error, Mr. Spry requests production of the transcript of his guilty plea hearing for use in amending his MAR and any future evidentiary hearing. Id.
C. Mr. Spry’s SMAR2 is properly viewed as a pro se attempt to amend his MAR to include a claim that can only be amended properly after the transcript is produced.
The MAR court erred by concluding this claim was procedurally barred. (Rp 74) Mr. Spry should have been appointed counsel before his 26 January 2023 meritorious MAR was decided. See N.C.G.S. § 7A-451(a)(3). Had this been done, and a transcript properly ordered, Mr. Spry would have had available to him the necessary information to further develop this claim and explain how the lower court exerted undue influence over the plea arrangement. See, e.g., State v. Hyman, 371 N.C. 363, 383-86 (2018) (concluding MAR claims not procedurally barred where “defendant was not in a position to adequately raise the ineffective assistance of counsel claim”). Without the transcript of his plea hearing, Mr. Spry has not truly been “in a position to adequately raise the ground or issue.” N.C.G.S. § 15A-1419(a)(1). And without the transcript, Mr. Spry cannot develop the type of evidence that should be presented at an evidentiary hearing to resolve any issues of fact on this claim. The cumulative effect of these errors by the trial court is sufficient good cause to overcome any conclusion the Mr. Spry could have raised this claim in his 26 January 2023 MAR. See N.C.G.S. § 15A-1419(b), (c). In addition, failure to consider the multitude of errors and issues with Mr. Spry’s plea would result in a fundamental miscarriage of justice that this Court can and should avoid. See N.C.G.S. § 15A-1419(b)(2).
Conclusion

For the foregoing reasons, Mr. Spry respectfully requests this Court reverse the lower court’s order denying his MAR and (1) allow withdrawal of his unknowing plea, including the registration and PRS requirements about which he was not advised; (2) remand for an evidentiary hearing at which Mr. Spry is represented by appointed counsel; or (3) grant other relief this Court deems appropriate, including simply removing Mr. Spry from the registry. See N.C.G.S. § 15A-1417(a)(4).
Respectfully submitted, this the 13th day of May, 2024.
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Bureau of Justice Assistance, U.S. DOJ,
Compendium of Standards for Indigent Defense Systems, 
Section H: Disposition Without Trial (2000)
App. 1
N.C. Comm’n on Indigent Defense Servs., 

Performance Guidelines for Indigent Defense 
Representation in Noncapital Criminal Cases at the 
Trial Level, Guideline 6.2(b)(3): The Contents of the 
Negotiations (Nov. 2004)
App. 17
State v. Prestwood, 

2011 N.C. App. LEXIS 740 (Apr. 19, 2011) (unpublished)
App. 21

� Additional details about the underlying crime, like those generally found in the State’s factual basis at a guilty plea hearing, are unavailable in this appeal as a result of the lower court’s denial of Mr. Spry’s requests for transcription of his plea hearing. 


� This filing does not purport to be a separate motion for appropriate relief, but instead is effectively an amendment to Mr. Spry’s MAR. See N.C.G.S. § 15A-1415(g). However, SMAR2, the designation used by the MAR court, is used here for consistency and ease of reference. 


� After this Court granted Mr. Spry’s appeal, the MAR court located Mr. Spry’s 30 August 2022 Motion for Stenographic Transcript, which the court indicated had been “misfiled” in the clerk’s office. (Rp 105) In an order dated 10 July 2023, the court denied Mr. Spry’s transcript motion because he “has already been denied postconviction relief.” (Rp 106) In reaching that conclusion the court noted the 15-year period between when Mr. Spry pled guilty and filed his MAR as well as subsequent convictions for registration violations. (Rp 106) The 10 July 2023 order is not part of the Court’s PWC Order granting review. To the extent it is relevant, the arguments in Section II.B. apply to that motion as well.


� A complete version of the 2000 DOJ Compendium of Standards is North Carolina Performance Guidelines is available at https://permanent.fdlp.gov/lps13150/www.ojp.usdoj.gov/indigentdefense/compendium/pdftxt/vol2.pdf.


� A complete version of the 2004 North Carolina Performance Guidelines is available at https://www.ncids.org/wp-content/uploads/2021/03/Trial-Level-Final-Performance-Guidelines.pdf.


� The MAR court also made a number of findings irrelevant to the claims at issue. To the extent this Court deems such factual disputes necessary to resolution of Mr. Spry’s MAR, remand for an evidentiary hearing is appropriate. For example, although the MAR court explicitly disavowed its comments from being the basis of its denial, the court nevertheless lamented Mr. Spry’s subsequent convictions for violations of the registry requirements. (Rpp 44-45) Notably, at the time of the plea, Mr. Spry had zero prior record level points and was PRL 1. (Rp 11) It should be of no surprise—and is of no legal consequence to whether his plea was knowing and voluntary at its inception—that compliance with the registry is a colossal task, particularly for individuals with unstable housing and income. Moreover, although it appears to be merely editorial commentary, the MAR court also concluded that because Mr. Spry only filed an MAR after having his petitions for removal from the registry denied, and because he has had registry violation convictions in the years since his plea, Mr. Spry must have known about the registry requirements at the time of his plea. (Rp 45) Those events, however, lack any such logical relationship. They merely show compliance with the administrative registry requirements has been difficult for Ms. Spry, and that he has tried to get off the registry. Those facts are just as likely for someone who never expected to be on the registry and who is a pro se litigant seeking redress of those original wrongs by any means he discovers.





