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ISSUE Presented

Did the trial court err by summarily holding Ms. Greene in direct criminal contempt for responding truthfully to a question about drug use posed by the court during its plea colloquy?
Statement of the Case
On 7 May 2024, Ms. Greene appeared before Judge Gary M. Gavenus in Watauga County Superior Court to enter a guilty plea to possession of methamphetamine in 23 CRS 433961. (R pp 2-6) During the plea colloquy, Judge Gavenus summarily found Ms. Greene in direct criminal contempt of court and jailed her for 30 days. (R pp 2-8) Ms. Greene filed written notice of appeal the next day. (R p 11) She was released on 6 June 2024. (R pp 9-10)
STATEMENT OF THE GROUNDS FOR APPELLATE REVIEW

Ms. Greene appeals of right from a criminal contempt judgment of the Superior Court under N.C.G.S. §§ 5A-17(a) TA \l "N.C.G.S. § 5A-17(a)" \s "N.C.G.S. § 5A-17(a)" \c 2  and 7A-27(b) TA \l "N.C. Gen. Stat. § 7A-27(b)" \s "N.C. Gen. Stat. § 7A-27(b)" \c 2 . An appeal of a direct criminal contempt conviction is not moot even if the defendant has served the unlawful sentence imposed. State v. Perkinson,  271 N.C. App. 557, 559–60 (2020) TA \l "State v. Perkinson,  271 N.C. App. 557, 559–60 (2020)" \s "State v. Perkinson,  271 N.C. App. 557, 559–60 (2020)" \c 1 .
Statement of the Facts
On 7 May 2024, Ms. Greene appeared in Superior Court before Judge Gary M. Gavenus to plead guilty to one count of possession of methamphetamine. (R pp 2-6) The following then occurred: 
[THE STATE]: Your Honor, Heather Greene. How does your client plead to possession of methamphetamine?

MR. CURRIE: She pleads guilty to that charge.
EXAMINATION BY THE COURT:
THE COURT: Miss Greene, are you able to hear and understand me?
THE DEFENDANT: Yes, sir.

THE COURT: You understand you have the right to remain silent, and that any statement you make may be used against you?

THE DEFENDANT: Yes, sir.

THE COURT: What grade level can you read and write?

THE DEFENDANT: I completed the 9th grade.

THE COURT: Did you read this transcript or was it read to you?

THE DEFENDANT: I read it.

THE COURT: Are you now using or consuming alcohol, drugs, narcotics, medicines, pills, or any other such substance?

THE DEFENDANT: Meth.

THE COURT: All right. When did you take that?

THE DEFENDANT: Last night.

THE COURT: You took meth last night?

THE DEFENDANT: I done a little bit, yes. I’m honest.

THE COURT: Well there you go. All right. In this matter then, the Court will find the defendant admitted to this Court that she appears in court under the influence of an impairing substance –

THE DEFENDANT: No, not now.

THE COURT: I find her in direct contempt of the orders of this Court. I’m going to order that she serve 30 days in custody of the Sheriff of Watauga County.

MR. CURRIE: If your Honor please, she says she’s not under the influence of anything at this point. She was honest with your Honor – 

THE COURT: Go ahead and test her. If she tests positive –

THE DEFENDANT: I mean, I’m going to test positive because I used last night.

MR. CURRIE: I think we all know, if your Honor please, the drugs stay in your system longer. I mean, that’s just common knowledge. If your Honor please, this lady obviously has a problem and she’s trying to get better. She’s trying to do what she can and she wants the help. To do this to her at this point, it’s not going to help her, it’s going to punish her. If that’s what you want to do, you’re fine, but it’s just kind of counterproductive.

THE COURT: The next time she appears in front of me, she won’t be doing meth at night.

MR. CURRIE: The next time she appears in front of you, she’s going to lie to you instead of tell you the truth, which she’s going to do in the first place.

THE COURT: I’m done arguing with you. She’s in custody for 30 days.

MR. CURRIE: Your Honor, where does this leave this case? What are we doing with the case? I still got this on my calendar to deal with. What are we doing with the case today?

THE COURT: I’m not taking a plea.

MR. CURRIE: I understand, but what are we going to do with it?

THE COURT: We’ll set it for July 15th.

[Proceedings conclude.]
(R pp 4-6)

Judge Gavenus then entered a written AOC form order of summary direct criminal contempt that same day, 7 May 2024. (R p 8) The order stated that Ms. Greene “willfully behaved in a contemptuous manner” in that she did “APPEAR IN COURT FOR A PLEA AND ADMITTED TO USING METHAMPHETAMINE ON MAY 6, 2024.” (R p 8) Ms. Greene filed written notice of appeal the next day. (R p 11) It appears Ms. Greene then served the entire 30 days in jail ordered by Judge Gavenus, having been released on the contempt charge on 6 June 2024. (R pp 9-10)
STANDARD OF REVIEW

This Court “review[s] a trial court’s compliance with the contempt statutes de novo, considering the matter anew and freely substituting [its] judgment for the lower court’s[.]” State v. Perkinson,  271 N.C. App. 557, 559 (2020) TA \l "State v. Perkinson,  271 N.C. App. 557, 559 (2020)" \s "State v. Perkinson,  271 N.C. App. 557, 559 (2020)" \c 1 . 
ARGUMENT
The trial court erred by summarily holding Ms. Greene in direct criminal contempt for responding truthfully to a question about drug use posed by the court during its plea colloquy. 
As is standard during the mandatory colloquy designed to assure Ms. Greene’s tendered guilty plea was knowing and voluntary, the trial court asked about drug use. See generally N.C.G.S. § 15A-1022 TA \l "N.C.G.S. § 15A-1022" \s "N.C.G.S. § 15A-1022" \c 2  (judge may not accept a plea of guilty without first determining that the plea is a product of informed choice). After Ms. Greene truthfully responded that she had “done a little bit” of methamphetamine the night before, the court immediately asserted that she had admitted to “appear[ing] in court under the influence.” When it was pointed out to the court that Ms. Greene said no such thing, and was not impaired, the court changed its rationale, justifying its decision to jail her on the grounds that “The next time she appears in front of me, she won’t be doing meth at night” — in essence summarily punishing her for her drug use. (R p 6) When counsel responded that the trial court was only incentivizing dishonesty before the court (which would, in contrast, actually be contemptuous), the judge stated, “I’m done arguing with you,” ordered Ms. Greene jailed for thirty days, refused to hear her plea, and unilaterally delayed resolution of the case for two months. (R p 6) Ms. Greene spent the next month in jail for her honesty. (R p 10)
The trial court’s order should shock this Court’s conscience. Ms. Greene did not commit any contemptuous act and did not interfere with matters before the court. It was absurd to hold Ms. Greene in contempt for telling the truth in response to a direct question, then twist her words into something she did not say, then refuse to hear from either her or her lawyer about the impact of the drug use that occurred the night before in the absence of any sign of impairment. Where the trial court unilaterally imprisoned Ms. Greene for 30 days merely because she “APPEAR[ED] IN COURT FOR A PLEA AND ADMITTED TO USING METHAMPHETAMINE” the night before, its contempt judgment must be vacated.
A. A judge’s authority to hold a person in contempt is both extraordinary and limited.
A judicial official’s unique power to order direct criminal contempt in a summary fashion is “extraordinary, because it authorizes the Judge to act as prosecutor, jury and Judge at once, and to impose incarcerative sanctions without affording an alleged contemnor the right to an evidentiary hearing, the right to counsel, or the opportunity for adjournment to prepare a defense.” Williams v. Cornelius, 76 N.Y.2d 542, 546-47 (N.Y. 1990) TA \l "Williams v. Cornelius, 76 N.Y.2d 542, 546-47 (N.Y. 1990)" \s "Williams v. Cornelius, 76 N.Y.2d 542, 546-47 (N.Y. 1990)" \c 1 . “Criminal contempt is imposed in order to preserve the court’s authority and to punish disobedience of its orders. Criminal contempt is a crime, and constitutional safeguards are triggered accordingly.” State v. Revels, 250 N.C. App. 754, 759 (2016) TA \l "State v. Revels, 250 N.C. App. 754, 759 (2016)" \s "State v. Revels, 250 N.C. App. 754, 759 (2016)" \c 1  (citation omitted).
N.C.G.S. § 5A-11 describes the “exclusive” grounds for a finding of criminal contempt, all of which must be willful. N.C.G.S. § 5A-11(a)(1)-(10) TA \l "N.C.G.S. § 5A-11(a)(1)-(10)" \s "N.C.G.S. § 5A-11(a)(1)-(10)" \c 2 . A court cannot hold someone in contempt unless it finds, beyond a reasonable doubt, sufficient facts to support a contempt judgment: 
Before imposing measures under this section, the judicial official must give the person charged with contempt summary notice of the charges and a summary opportunity to respond and must find facts supporting the summary imposition of measures in response to contempt. The facts must be established beyond a reasonable doubt.
N.C.G.S. § 5A-14(b) TA \l "N.C.G.S. § 5A-14(b)" \s "N.C.G.S. § 5A-14(b)" \c 2  (emphasis added). When the court fails to make the requisite factual findings, the trial court’s order must be reversed without remand. See In re Cogdell, 183 N.C. App. 286, 290 (2007) TA \l "In re Cogdell, 183 N.C. App. 286, 290 (2007)" \s "In re Cogdell, 183 N.C. App. 286, 290 (2007)" \c 1 .
Criminal contempt can be either direct or indirect. Pursuant to N.C.G.S. § 5A-14 (a) TA \l "N.C.G.S. § 5A-14 (a)" \s "N.C.G.S. § 5A-14 (a)" \c 2 , only direct criminal contempt may be punished summarily like in this case. Criminal contempt is direct when the behavior is:

(1) Committed in the sight or hearing of a presiding judge; and

(2) Committed in, or in immediate proximity to, the room where proceedings are being held before the court; and 
(3) Likely to interrupt or interfere with matters then before the court. 

N.C.G.S. § 5A-13(a) TA \l "N.C.G.S. § 5A-13(a)" \s "N.C.G.S. § 5A-13(a)" \c 2  (emphasis added). Criminal contempt is direct criminal contempt only when all three elements of the statute are present. Indirect criminal contempt is anything other than direct criminal contempt. N.C.G.S. § 5A-13 (b) TA \l "N.C.G.S. § 5A-13 (b)" \s "N.C.G.S. § 5A-13 (b)" \c 2 . 
B. Answering truthfully during a colloquy designed to protect one’s own right to a knowing and voluntary plea is not one of the enumerated grounds for direct criminal contempt.
N.C.G.S. § 5A-11 (a) TA \l "N.C.G.S. § 5A-11 (a)" \s "N.C.G.S. § 5A-11 (a)" \c 2  enumerates twelve categories of acts or omissions which may constitute criminal contempt. The “grounds for criminal contempt specified” therein “are exclusive.” N.C.G.S. § 5A-11 (a) TA \s "N.C.G.S. § 5A-11 (a)" . Each of the following is criminal contempt:

(1) Willful behavior committed during the sitting of a court and directly tending to interrupt its proceedings.

(2) Willful behavior committed during the sitting of a court in its immediate view and presence and directly tending to impair the respect due its authority.

(3) Willful disobedience of, resistance to, or interference with a court’s lawful process, order, directive, or instruction or its execution.
(4) Willful refusal to be sworn or affirmed as a witness, or, when so sworn or affirmed, willful refusal to answer any legal and proper question when the refusal is not legally justified.

(5) Willful publication of a report of the proceedings in a court that is grossly inaccurate and presents a clear and present danger of imminent and serious threat to the administration of justice, made with knowledge that it was false or with reckless disregard of whether it was false. …

(6) Willful or grossly negligent failure by an officer of the court to perform his duties in an official transaction.

(7) Willful or grossly negligent failure to comply with schedules and practices of the court resulting in substantial interference with the business of the court.

(8) Willful refusal to testify or produce other information upon the order of a judge acting pursuant to Article 61 of Chapter 15A, Granting of Immunity to Witnesses.

(9) Willful communication with a juror in an improper attempt to influence his deliberations.

(9a) Willful refusal by a defendant to comply with a condition of probation.

(9b) Willful refusal to accept post-release supervision or to comply with the terms of post-release supervision by a prisoner whose offense requiring post-release supervision is a reportable conviction subject to the registration requirement of Article 27A of Chapter 14 of the General Statutes. . . . 
(10) Any other act or omission specified elsewhere in the General Statutes of North Carolina as grounds for criminal contempt.

N.C.G.S. § 5A-11 (a) TA \s "N.C.G.S. § 5A-11 (a)" .

Smoking methamphetamine is, of course, unlawful; Ms. Greene was in court to plead guilty to possession of that very substance. And as counsel noted at the hearing, Ms. Greene clearly had “a problem” and was “trying to get better.” (R p 5) But her honest admission to smoking meth the night before the hearing, in response to a question posed by the court itself, did not constitute a contemptuous act, because it did not fall under any of the categories of contemptuous behavior defined in N.C.G.S. § 5A-11 (a) TA \s "N.C.G.S. § 5A-11 (a)" . Ms. Greene was not impaired during her hearing, nor did the trial court make any such finding. (R p 5) And obviously the act of using meth itself could not have been the directly contemptuous act, as it did not occur in the judge’s presence. N.C.G.S. § 5A-13 TA \s "5A-11" (a).
Rather, as the order makes clear, Judge Gavenus held Ms. Greene in direct contempt merely because she had the temerity to admit to using meth the night before. Indeed, the trial court seemed mostly aggrieved by the fact that Ms. Greene broke the law on the eve of her plea, ending, on a personal note, that “[t]he next time she appears in front of me, she won’t be doing meth at night.” (R p 6) Judge Gavenus, in effect, deputized himself to impose summary punishment for a criminal offense, acting as “prosecutor, jury and Judge at once[.]” Williams, 76 N.Y.2d at 546-47 TA \s "Williams v. Cornelius, 76 N.Y.2d 542, 546-47 (N.Y. 1990)" . 
While the purported statutory basis for Judge Gavenus’ order was not explicit, the form order he used contained pre-printed language which in effect combined the first two subsections of N.C.G.S. § 5A-11 (a) TA \s "N.C.G.S. § 5A-11 (a)" : “The contemnor’s conduct interrupted the proceedings of the court and impaired the respect due its authority.” (R p 8); see N.C.G.S. §§ 5A-11(a)(1)–(2) TA \l "N.C.G.S. §§ 5A-11(a)(1)–(2)" \s "N.C.G.S. §§ 5A-11(a)(1)–(2)" \c 2 . But Ms. Greene’s truthful answer to the court’s inquiry did neither. Indeed, just the opposite — lying during the colloquy could constitute contempt. See, e.g., State v. Terry, 149 N.C. App. 434, 439–40 (2002) TA \l "State v. Terry, 149 N.C. App. 434, 439–40 (2002)" \s "State v. Terry, 149 N.C. App. 434, 439–40 (2002)" \c 1  (defendant was held in direct contempt for lying on the stand and recanting her testimony upon confrontation). And the only actions that interrupted or delayed the proceedings were the judge’s decision to jail Ms. Greene for a month and then refuse to entertain any resolution to the case for another two months. (R p 6)
“Trial courts . . . must be on guard against confusing offenses to their sensibilities with obstruction to the administration of justice.” Brown v. United States, 356 U.S. 148, 153 (1958) TA \l "Brown v. United States, 356 U.S. 148, 153 (1958)" \s "Brown v. United States, 356 U.S. 148, 153 (1958)" \c 1 . Ms. Greene’s admission to having used drugs the night before the hearing did not qualify as a contemptuous act under the exclusive statutory grounds. It was not a willful act intended to interrupt or interfere with proceedings. Perhaps because of the wholly unsupported nature of the purported contempt, the trial court’s order lacks any findings of fact or conclusions of law attempting to explain how Ms. Greene acted contemptuously. The lawless contempt judgment in this case must be vacated.  

Conclusion

History has shown “the unwisdom of vesting the judiciary with completely untrammeled power to punish contempt, and makes clear the need for effective safeguards against that power’s abuse.” Bloom v. Illinois, 391 U.S. 194, 207 (1968) TA \l "Bloom v. Illinois, 391 U.S. 194, 207 (1968)" \s "Bloom v. Illinois, 391 U.S. 194, 207 (1968)" \c 1 . Protections are necessary because a judge’s power to use criminal contempt “is arbitrary in its nature and liable to abuse.” In re Terry, 128 U.S. 289, 313 (1888) TA \l "In re Terry, 128 U.S. 289, 313 (1888)" \s "In re Terry, 128 U.S. 289, 313 (1888)" \c 1 . The trial court exceeded its authority in this case, and in the process unlawfully took from Ms. Greene a month of her life. This Court should vacate her contempt conviction. 
Respectfully submitted, this the 8th day of January, 2025.
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