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Issue Presented

I. Whether the trial court erred by denying Mr. O’Buckley’s motion for mistrial where an exhibit played by the State included Mr. O’Buckley and Ms. Smith discussing his past and current habitual felon status.
STATEMENT OF THE CASE
On 13 January 2020, Joseph O’Buckley was charged with attempted murder, first-degree kidnapping, assault inflicting serious bodily injury, assault on a female, assault inflicting physical injury by strangulation, intimidating a witness, violating a domestic violence protective order, and attaining habitual felon status. (R pp 20-28). Superseding indictments for intimidating a witness were filed on 24 October 2022 and 9 January 2023. (R pp 29-30). A superseding indictment for attaining habitual felon status was also filed on 9 January 2023. (R p 31).
The case came on for trial at the 9 January 2023 Criminal Session of McDowell County Superior Court, the Honorable J. Thomas Davis presiding. The State dismissed the violating a domestic violence protective order charge. (T p 7). The jury found Mr. O’Buckley guilty of all remaining charges. (R pp 77-82). Judge Davis sentenced Mr. O’Buckley to 238-298 months of imprisonment for attempted murder; 110-144 months for first-degree kidnapping, run consecutive to the attempted murder charge; and 110-144 months for intimidating a witness and habitual felon, consolidated into one judgment, run consecutive to the attempted murder charge. (R pp 87-97). Mr. O’Buckley gave oral notice of appeal. (R p 98).
GROUNDS FOR APPELLATE REVIEW

 Mr. O’Buckley appeals pursuant to N.C.G.S. §§ 7A-27(b) and 15A-1444 TA \l "N.C.G.S. §§ 7A-27(b) and 15A-1444" \s "N.C.G.S. §§ 7A-27(b) and 15A-1444" \c 2 (a) from a final judgment in McDowell County Superior Court.
Statement of the Facts
In November 2019, Jennifer Smith and Joseph O’Buckley had been dating for about six weeks. (T p 39). Both were meth users at the time, although Ms. Smith had been clean for a long time before moving to McDowell County. (T p 43). 

Ms. Smith had a few days off work. Because she lived in an apartment above elderly neighbors, she and Mr. O’Buckley decided to get a hotel room for a few days so they wouldn’t have to worry about making too much noise. (T p 40). So, on 13 November they checked into the Sportsman Inn in Marion. 


The first day they watched tv and hung out. Although they had purchased some alcohol, they did not drink any. (T p 40). They slept in the next morning, smoked marijuana, and then went to the Wendy’s to get food. (T p 41). While there, Mr. O’Buckley got very angry and impatient with the cashier. They got in a heated argument, and Mr. O’Buckley was asked to leave. (T p 42). 

Ms. Smith asked him what was wrong, but that just made him angrier. (T p 42). They drove over to Big Lots, where Mr. O’Buckley became agitated at the cashier again. (T p 43). Ms. Smith decided that they would go back to the hotel. 

When they arrived back at the hotel, Ms. Smith asked Mr. O’Buckley if he had been using something that she was not aware of. (T p 44). She knew that he had used intravenous drugs in the past, and wanted to know if he was doing so now so that she could help him if need be. (T p 44). 

This angered Mr. O’Buckley, who began to yell at Ms. Smith. (T p 45). According to Ms. Smith, as she began packing up her things to leave, Mr. O’Buckley hit her face with his fist. (T p 45). She believes that she lost consciousness. (T p 45). Over a period of hours, Mr. O’Buckley punched Ms. Smith in the head many times and strangled her. (T pp 46-52). He indicated to her that she was not going to leave there alive, and threatened to hurt her children and her mom. (T p 52). He took her cell phone and car keys. (T p 56). The door was locked, and a chair blocked the door. (T p 53)

At some point Mr. O’Buckley fell asleep and Ms. Smith was able to escape the hotel room. (T pp 57-58). She ran across the street and got help from some Good Samaritans. Police and an ambulance came to the scene, and Ms. Smith was taken to the hospital. (T p 58). Ms. Smith was treated for having contusions on her face, neck, down her left side, and her extremities; swelling and tenderness; and a perforated eardrum. (T pp 170-76). She lost hearing in her ear for about four months. (T p 87).

Meanwhile, several officers approached the room where Mr. O’Buckley was asleep with the door partially open. (T p 134). They asked him to come outside to speak with them, and he complied. (T p 134). He denied assaulting Ms. Smith, but had visible bruises and abrasions on his hands. (T p 201). He was ultimately arrested. (T p 134). 

Mr. O’Buckley was charged with attempted murder, assault inflicting serious bodily injury, assault on a female, assault inflicting physical injury by strangulation, intimidating a witness, violating a domestic violence protective order, and attaining habitual felon status. (R pp 20-31). 

At trial, Ms. Smith testified. She said that Mr. O’Buckley began calling her from jail about ten days after the incident. (T p 72). She testified that Mr. O’Buckley was urging her to talk to his lawyer and decline to testify against him: “he kept saying because he was already a repeat offender, that he would be in jail for, like twenty ---” (T p 75). Defense counsel objected and the court sustained, and instructed the jury to disregard the statement about Mr. O’Buckley “being a repeat offender.” (T p 76). 

Later, recordings of phone conversations between Mr. O’Buckley and Ms. Smith were admitted into evidence and played for the jury. (T p 232). Prior to playing the calls, the prosecutor told the court out of the presence of the jury that

Regarding the phone calls, I talked to [defense counsel] about that. At some point, the defendant’s record was mentioned. I have it time-stamped on my list where of all that mentioning was and I’ll skip it when we play it, so I’ve already listened to them all and logged where that is and I’ll make sure to skip those portions of the phone calls.

(T p 220). 


The State first played a call from 25 November 2019, then one from 29 November. During the 29 November call
, the following exchange occurred: 

O’BUCKLEY
Baby, if they come back and fucking hit me with the habitual felon I could do up to the next fucking seven years in this motherfucker over this shit, man.

SMITH

What!?

O’BUCKLEY
Oh yeah. That one charge is 118 months.

SMITH

Which one?

O’BUCKLEY
The kidnapping.

SMITH

Yeah. The strangulation is more than that I think. 



God damn. Why’d you do that? God!



(Crying)



(Unintelligible)



I said we’ll be missing you for a long time if that happens.


I thought – I thought a habitual meant you did the same kind of crime over and over and over. 

O’BUCKLEY
All they have to have is one of those felonies on me baby. And they can come back. I’ve already got habitual felon. That’s what I did them seven years for, habitual felon. All they gotta do is have one felony on me and they can come back and give it to me again. 

SMITH
One? Why? God!


This is what I don’t like to think about. 

(St. Ex. 12, 11/29 call, 4:44—6:32). 

When the call concluded, defense counsel told the court he wanted to be heard. (T p 235). The court responded, “Just stop that just here. Okay, members of the jury. You need to disregard the portion about him being a habitual felon. Other than that, you may consider the contents as evidence. Is that sufficient?” (T p 235). Defense counsel told the court he would have a motion at the appropriate time. (T p 235). 
When the jury left the courtroom, defense counsel made a motion for mistrial based on the portion of the call “from my client’s own mouth that he’s a habitual felon.” (T p 236). Defense counsel noted that there had been a mention of habitual felon prior to this, but he did not object at that time in order to not draw attention to it. However, he felt that this call substantially prejudiced Mr. O’Buckley and that the jury would not be able to “un-hear” it or disregard it, despite the court’s instruction. (T p 236). 

Defense counsel also argued that Mr. O’Buckley’s criminal record was inadmissible, and the parties had stipulated as much prior to the recording being played. (T p 237). The prosecutor said she tried to skip that part, but a window popped up and she couldn’t exit it quickly enough. She had no argument in opposition to the mistrial motion. (T p 238). The court denied the motion and reiterated to the jury when they re-entered the courtroom that “you need to disregard a portion of the statement that was made by the defendant,” but did not specify which portion. (T p 239). 


Mr. O’Buckley was found guilty of all charges, and was found to have attained habitual felon status. (R pp 77-82). 
STANDARD OF REVIEW


This Court reviews a trial court’s denial of a motion for mistrial under an abuse of discretion standard. State v. McDougald, 279 N.C. App. 25, 27 (2021) TA \l "State v. McDougald, 279 N.C. App. 25, 27 (2021)" \s "State v. McDougald, 279 N.C. App. 25, 27 (2021)" \c 1 .
ARGUMENT
I. The trial court erred by denying Mr. O’Buckley’s motion for mistrial where an exhibit played by the State included Mr. O’Buckley and Ms. Smith discussing his past and current habitual felon status.

The trial court should have granted Mr. O’Buckley’s motion for mistrial where the State’s evidence created a damaging impression on the jury that Mr. O’Buckley was a past and current habitual felon. Although the State said it would redact the inadmissible portions of one of the calls in State’s Exhibit 12, it failed to do so. As a result, the jury heard that Mr. O’Buckley had already been deemed a habitual felon and served seven years of prison time, and that he could be found as a habitual felon again as long as the State “ha[d] one felony on [him].” (St. Ex. 12). This was inadmissible under N.C.G.S. § 14-7.5 TA \l "N.C.G.S. § 14-7.5" \s "N.C.G.S. § 14-7.5" \c 2 . No instruction by the court could have removed the highly prejudicial effect of Mr. O’Buckley and Ms. Smith’s own words. For this reason, a new trial is required. 
A. Legal Principles.
North Carolina law mandates a bifurcated trial for habitual felon cases to avoid prejudice to the defendant and confusion of the jury. N.C.G.S. § 14-7.5; State v. Wilson, 139 N.C. App. 544, 548 (2000) TA \l "State v. Wilson, 139 N.C. App. 544, 548" \s "State v. Wilson, 139 N.C. App. 544, 548" \c 1 . Under N.C.G.S. § 14-7.5, “the indictment that the person is a habitual felon shall not be revealed to the jury unless the jury shall find that the defendant is guilty of the principal felony or other felony with which he is charged.” “Only the allegation of the present crime is read and proved to the jury at the first trial, preventing any prejudice due to the introduction of evidence of prior convictions before the trier of guilt for the present offense.” State v. Todd, 313 N.C. 110, 117 (1985) TA \l "State v. Todd, 313 N.C. 110, 117 (1985)" \s "State v. Todd, 313 N.C. 110, 117 (1985)" \c 1 . 
N.C.G.S. § 15A-1061 TA \l "N.C.G.S. § 15A-1061" \s "N.C.G.S. § 15A-1061" \c 2  requires that the court declare a mistrial upon a defendant’s motion “if there occurs during the trial an error or legal defect in the proceedings, [. . .] resulting in substantial and irreparable prejudice to the defendant’s case.” Whether the case has been substantially and irreparably prejudiced is within the trial court’s discretion. State v. Wynne, 329 N.C. 507, 522 (1991) TA \l "State v. Wynne, 329 N.C. 507, 522 (1991)" \s "State v. Wynne, 329 N.C. 507, 522 (1991)" \c 1 . Where a jury has been made aware that the defendant has a substantial prior record, and the prejudicial effect of the testimony was not or could not be cured, the only remaining remedy is to grant a mistrial on the defendant’s motion. See State v. Hunt, 287 N.C. 360, 375-77 (1975) TA \l "State v. Hunt, 287 N.C. 360, 375-77 (1975)" \s "State v. Hunt, 287 N.C. 360, 375-77 (1975)" \c 1 . 
B. The State’s admission of habitual felon evidence violated N.C.G.S. § 14-7.5.

In State v. Rogers, 236 N.C. App. 201, 204 (2014) TA \l "State v. Rogers, 236 N.C. App. 201, 204 (2014)" \s "State v. Rogers, 236 N.C. App. 201, 204 (2014)" \c 1 , a police officer testified that he “was attempting to go serve a pair of outstanding warrants on [the defendant]. He actually had one outstanding [sic] warrant and an outstanding grand jury indictment for a habitual.” Defense counsel objected and it was sustained by the court. Id. On appeal, the defendant argued that the trial court erred by failing to instruct the jury to disregard evidence about his habitual felon indictment, and that it abused its discretion by denying defendant’s motion for mistrial. Id. at 203. This Court held that the testimony in context revealed to the jury that the defendant faced a habitual felon indictment, which was in violation of § 14-7.5. This Court found that even with a swiftly sustained objection, a curative instruction was required to let the jury know the evidence was incompetent. As the court’s failure to give a curative instruction was prejudicial error, this Court ordered a new trial without addressing the mistrial issue. See also State v. Eaton, 2012 N.C. App. LEXIS 372 (unpublished) TA \l "State v. Eaton, 2012 N.C. App. LEXIS 372 (unpublished)" \s "State v. Eaton, 2012 N.C. App. LEXIS 372 (unpublished)" \c 1  (it was reversible error where the State elicited testimony from the defendant that “you indict me on habitual.”). (App. 1).
Because Mr. O’Buckley did not testify at the trial for the principal felonies, evidence of his prior record would not have been before the jury. See State v. Aldridge, 67 N.C. App. 655, 659 (1984) TA \l "State v. Aldridge, 67 N.C. App. 655, 659 (1984)" \s "State v. Aldridge, 67 N.C. App. 655, 659 (1984)" \c 1  (“it is well established that, if the accused takes the stand in his own behalf, he may be questioned about prior convictions”). In the call, however, Mr. O’Buckley tells Ms. Smith, “I’ve already got habitual felon. That’s what I did them seven years for, habitual felon.” (St. Ex. 12). This conversation was inadmissible and hammered into the minds of the jury that Mr. O’Buckley had a significant record and had already been convicted of habitual felon before.
Further, just as in Rogers and Eaton, the jury here was told that Mr. O’Buckley was facing habitual felon in this case. Mr. O’Buckley told Ms. Smith that he could do seven years in prison this time if “hit with” habitual felon again. (St. Ex. 12). They discussed the seriousness of two of the instant felony charges – kidnapping and assault by strangulation – and Mr. O’Buckley explained that “all they have to have is one of those felonies” and “they can come back and give it to me again.” (St. Ex. 12). The jury could “fill in the blank” and conclude that since he was on trial for five felonies, he would be facing habitual felon. Rogers, 236 N.C. App. at 205 TA \l "Rogers, 236 N.C. App. at 205" \s "Rogers, 236 N.C. App. at 205" \c 1 .
The bifurcated process for habitual felon exists precisely to prevent the jury from having this knowledge. As this conversation in context revealed to the jury not just that Mr. O’Buckley had a prior record – but also that Mr. O’Buckley had been punished as a habitual felon before and would face a habitual felon indictment in this case if charged with even one felony – the portion of State’s exhibit 12 that discussed habitual felon was inadmissible under N.C.G.S. § 14-7.5 TA \s "N.C.G.S. § 14-7.5" . Cf. State v. Thompson, 141 N.C. App. 698 (2001) TA \l "State v. Thompson, 141 N.C. App. 698 (2001)" \s "State v. Thompson, 141 N.C. App. 698 (2001)" \c 1  (the state asked the defendant only if he qualified as a habitual offender, not about whether he was facing an indictment or would be sentenced as a habitual felon); State v. Aldridge, 67 N.C. App. 655, 659 (1984) TA \s "State v. Aldridge, 67 N.C. App. 655, 659 (1984)"  (cross examination of a defendant disclosed prior felonies but not indictment as habitual felon); State v. Owens, 160 N.C. App. 494 (2003) TA \l "State v. Owens, 160 N.C. App. 494 (2003)" \s "State v. Owens, 160 N.C. App. 494 (2003)" \c 1  (cross examination of the defendant about a prior conviction for habitual felon, not a pending indictment). 
Additionally, the offending conversation was not at all necessary for the State to prove the charge of interfering with a witness, as the calls otherwise included Mr. O’Buckley directly asking Ms. Smith to refuse to show up to court to testify against him, emphasizing that her testimony was the only evidence against him. In fact, the State, in recognizing this, had agreed to redact this information. Even if the State had tried to purposely admit it, “[t]here is no case law that allows testimony regarding a defendant’s habitual felon indictment into evidence if it is offered for an alternative purpose.” Eaton, 2012 N.C. App. LEXIS 372, *13 TA \l "Eaton, 2012 N.C. App. LEXIS 372, *13" \s "Eaton, 2012 N.C. App. LEXIS 372, *13" \c 1 . Accordingly, the State’s admission of habitual felon evidence in State’s Exhibit 12 was improper.
C. The discussion of habitual felon in State’s Exhibit 12 substantially and irreparably prejudiced Mr. O’Buckley’s case, requiring mistrial.
The trial court erred by denying Mr. O’Buckley’s motion for mistrial because the court’s instruction to disregard was insufficient to cure the prejudicial effect of the habitual felon discussion in State’s Exhibit 12.  

“In appraising the effect of incompetent evidence once admitted and afterwards withdrawn, the Court will look to the nature of the evidence and its probable influence upon the minds of the jury in reaching a verdict.” State v. Aycoth, 270 N.C. 270, 272 (1967) TA \l "State v. Aycoth, 270 N.C. 270, 272 (1967)" \s "State v. Aycoth, 270 N.C. 270, 272 (1967)" \c 1 . In many cases, any prejudice is cured when the trial court withdraws incompetent evidence and instructs the jury not to consider it. State v. Black, 328 N.C. 191, 200 (1991) TA \l "State v. Black, 328 N.C. 191, 200 (1991)" \s "State v. Black, 328 N.C. 191, 200 (1991)" \c 1 . The U.S. Supreme Court has recognized, however, that in some cases cautionary admonitions of the trial court are ineffective to erase from the minds of the jury the effects of prejudicial testimony. See Bruton v. United States, 391 U.S. 123, 135-37 (1968) TA \l "Bruton v. United States, 391 U.S. 123, 135-37 (1968)" \s "Bruton v. United States, 391 U.S. 123, 135-37 (1968)" \c 1 . Our appellate courts have similarly acknowledged that some errors are so inherently prejudicial that they may not be considered “cured” even though the trial court has given a strong corrective instruction. See Aycoth, 270 N.C. at 272-73 TA \l "Aycoth, 270 N.C. at 272-73" \s "Aycoth, 270 N.C. at 272-73" \c 1  (curative instruction insufficient to cure prejudice caused by the State’s revelation of the defendant’s pending murder indictment to the jury). Whether the prejudicial effect has been “cured” depends on the nature of the evidence and the specific circumstances of the case. Id. at 273. 
In Hunt, the prosecutor questioned a witness about whether the witness knew that the defendant had a criminal record, had served time in prison, and was currently on probation. 287 N.C. at 372-74. The defendant did not testify. The following morning the court gave a lengthy curative instruction to the jury that it should disregard the questions and answers that he had overruled objections to the day before. Id. at 376. Our Supreme Court found that the trial court’s instruction was not sufficient to cure the prejudice of the prosecutor’s questions, and ordered a new trial. Id. at 376-77 TA \l "Id. at 376-77" \s "Id. at 376-77" \c 1 . In doing so, the Court found that the curative instruction was not as specific as it could have been, it was given the following morning, and that in all probability, the defendant’s decision to forego his right to testify had been strongly influenced by keeping information about his former record out of evidence. Id. 
The same result is compelled here. The trial court’s instruction to the jury after the entire call had been played “to disregard the portion about him being a habitual felon” was not enough to remove the prejudice. (T p 235). The court hurriedly made this instruction as soon as defense counsel told the court he wanted to be heard, as the jury was being sent out. (T p 235). After the court denied the mistrial motion and the jury came back in, the judge instructed only that “you need to disregard a portion of the statement that was made by the defendant.” (T p 239). The court did not specify what portion or what statement. The court also failed to give any instruction about for what purpose the jury was to consider the phone calls; rather, it only told the jury how to consider the photographic exhibits. (R pp 55-56).
Furthermore, as Mr. O’Buckley didn’t testify, his statements in the jail phone calls were the only time that the jury got to hear from him directly. Like in Hunt, the desire to keep evidence of his record out of evidence probably strongly influenced his decision not to testify. Based on Mr. O’Buckley’s own words, the jury was left with the impression that he had a significant record, had been a habitual felon before, and would be facing habitual felon again. Admission of such evidence is prejudicial error, as it could confuse the jury which had to consider the principal felonies with issues not pertinent to guilt or innocence of such offenses. Additionally, the jury would be compelled to contemplate what punishment might be imposed if convicted and adjudicated as a habitual felon. Eaton, 2012 N.C. App. LEXIS 372, *12-13 TA \l "Eaton, 2012 N.C. App. LEXIS 372, *12-13" \s "Eaton, 2012 N.C. App. LEXIS 372, *12-13" \c 1 . The State’s failure to do what it intended to do – redact the parts of the call about Mr. O’Buckley’s past and current habitual felon status – was a serious impropriety which casts doubt on the jury’s ability to reach a fair and impartial verdict. As such, the trial court should have granted the defense motion for mistrial. Mr. O’Buckley is entitled to a new trial. Hunt, 287 N.C. at 377 TA \l "Hunt, 287 N.C. at 377" \s "Hunt, 287 N.C. at 377" \c 1 .
Conclusion

For all the foregoing reasons, Mr. O’Buckley respectfully requests a new trial.
Respectfully submitted this the 13th day of December, 2023.
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App. 1
� The 29 November call is one of the files in State’s Exhibit 12 and has the following file name: P9_5245-19-20191129174245.wav.





