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Moises Jeminez respectfully asks this Court to issue a writ of certiorari and review the 13 July 2022 order denying his motion for appropriate relief.  This Court reversed the trial court’s denial of his MAR on two prior occasions and it should reverse this case a third time because the court failed to properly resolve legal issues that this Court specifically directed the court to address.  In this particular instance, the court neglected to determine whether Mr. Jeminez was prejudiced by his attorney’s failure to advise him that pleading guilty would make him permanently inadmissible to the United States.  The court also failed to apply the proper standard to Mr. Jeminez’s argument that his guilty plea was involuntary and based its ruling in part on an incorrect understanding of the law.  For all these reasons, this Court should grant this petition, reverse the trial court’s denial of Mr. Jeminez’s MAR, and remand this case with instructions to set aside his guilty plea.
Statement of the FACTS

In July 2010, Mr. Jeminez was arrested for possession of cocaine, maintaining a dwelling for selling drugs, and possession of drug paraphernalia.  (App. 1-4)  The charges arose after officers executed a search warrant at the house where Mr. Jeminez lived.  The officers did not find any drugs in Mr. Jeminez’s room.  However, they found drugs in the room of his cousin, Dora Aguilar, who was eight months pregnant.  Mr. Jeminez did not want Ms. Aguilar to give birth while in jail and did not think he would get deported, so he took responsibility for the drugs and pled guilty to the charges on 5 October 2010.  (App. 5-8, 27, 89)  Mr. Jeminez had no prior convictions and received an 18-month probationary sentence.  (App. 9-13)  In the meantime, the State dismissed the charges against Ms. Aguilar.  (App. 28, 89)
By all appearances, Mr. Jeminez successfully completed his probation.  At no point did the State seek to modify or revoke his probation.  Instead, in 2017 – approximately seven years after Mr. Jeminez pled guilty – immigration authorities arrested Mr. Jeminez and began deportation proceedings against him.  (App. 83-84)  In the meantime, on 23 September 2017, Mr. Jeminez filed a motion for appropriate relief challenging his earlier conviction for possession of cocaine.  (App. 14-19)  As part of the motion, he asserted that he was deprived of the effective assistance of counsel under Padilla v. Kentucky, 559 U.S. 356 (2010) TA \l "Padilla v. Kentucky, 559 U.S. 356 (2010)" \s "Padilla v. Kentucky, 559 U.S. 356 (2010)" \c 1  and that his guilty plea was not voluntary.  On 6 October 2017, the trial court denied the motion.  (App. 20-21)  In response, Mr. Jeminez filed a petition for writ of certiorari with this Court.  On 30 October 2017, this Court allowed the petition and remanded the case for an evidentiary hearing.  (App. 24-25)

Mr. Jeminez’s case was then heard in superior court on 14 March 2019.   At the conclusion of the hearing, the trial court denied Mr. Jeminez’s Padilla claim.  (App. 38-40)  Mr. Jeminez filed a second petition for writ of certiorari.  On 18 April 2019, this Court allowed the petition and granted briefing in the case.  (App. 43-44)  Then, on 15 December 2020, this Court issued an opinion remanding the case to superior court again because the trial court failed to make sufficient findings of fact on the Padilla claim.  State v. Jeminez, 275 N.C. App. 278 (2020) TA \l "State v. Jeminez, 275 N.C. App. 278 (2020)" \s "State v. Jeminez, 275 N.C. App. 278 (2020)" \c 1 ; (App. 45-69)  As this Court explained, the trial court failed to make sufficient findings to determine whether Mr. Jeminez would have declined to plead guilty in order to avoid becoming ineligible for cancellation of removal under 8 U.S.C. § 1229b TA \l "8 U.S.C. § 1229b" \s "8 U.S.C. § 1229b" \c 2  and rendered permanently inadmissible to the United States under 8 U.S.C. § 1182 TA \l "8 U.S.C. § 1182" \s "8 U.S.C. § 1182" \c 2 .  (App. 58-65)  Separately, this Court remanded the case because the trial court failed to rule on the question of whether Mr. Jeminez’s guilty plea was “knowingly and voluntarily entered.”  (App. 65-67)

The case was then heard again in Stokes County Superior Court on 13 July 2022.  At the beginning of the hearing, the trial court stated that this Court had returned the case for “findings of fact and conclusions of law addressing [Mr. Jeminez’s] claimed loss of discretionary cancellation of removal and future admissibility.”  (App. 74)  The trial court also acknowledged that it needed to determine whether Mr. Jeminez entered his guilty plea knowingly and voluntarily.  (App. 74)

Mr. Jeminez testified remotely because the immigration proceedings against him ended with his deportation to Mexico.  As part of his testimony, he explained that he was born in Mexico and arrived in the United States when he was nine-years-old.  (App. 80)  Later, when he was older, he found a good job and had a daughter who was born before the charges in this case arose.  (App. 81, 85)  In light of these circumstances, staying in the United States was important to Mr. Jeminez.  (App. 85)  

Mr. Jeminez also testified that after he was charged, his defense attorney told him he would be placed on probation if he pled guilty.  Then, during the plea hearing, the judge told Mr. Jeminez that if he was not a United States citizen, he could potentially be deported.  (App. 91)  However, neither the defense attorney nor the judge told Mr. Jeminez that his guilty plea would conclusively render him eligible for deportation and prevent him from ever being admitted into the United States again.  (App. 82)  Mr. Jeminez further testified that he would not have pled guilty if he had known he would be deported.  (App. 85)  When he got deported, “it was like taking [his] life away.”  (App. 86)  He knew he would lose his job and “never see [his] daughter again.”  (App. 86)

At the conclusion of the 2022 hearing, the trial court denied Mr. Jeminez’s Padilla claim on the ground that he was not eligible for cancellation of removal under 8 U.S.C. 1229B(b)(1) TA \l "8 USC 1229B(b)(1)" \s "8 USC 1229B(b)(1)" \c 2 .  (App. 99, 137-38)  However, the court did not make any determination about whether Mr. Jeminez would have declined to plead guilty if it meant that he would be permanently inadmissible to the United States under 8 U.S.C. § 1182 TA \s "8 U.S.C. § 1182" .  

The trial court also found that Mr. Jeminez’s guilty plea was voluntary.  In support of this determination, the court stated the following:

The Court also notes that the Court was ordered to determine whether or not the plea was knowing and voluntary.  And the Court must determine the credibility of the statements that he made in the MAR regarding – and his testimony today regarding whether or not he would have taken that plea had he known.
The Court does note that it took three times of [the defense attorney] asking him before he said that he would not have taken the plea, and he only said that when [the defense attorney] formed that – in some way had a leading question.  And said, you would not have taken the plea and used his words in saying that before [Mr. Jeminez] agreed with that statement.  The Court also finds that he was aware that there was a possibility of being deported. That he knew that from his attorney, that the Court went over that with him as well.  [Mr. Jeminez] was concerned about taking the responsibility rather than a family member and was also concerned about getting out of jail.
He accomplished both of what his main goals were, that was, getting out of jail and having charges against a relative dismissed and taking full responsibility. The Court, quite honestly, believes that he took a chance that he may be deported, hoping that that would not happen and then eventually it did.  So the Court is going to find that it was knowing and voluntary plea in this matter.
(App. 99-100)  The court made similar findings in its written order.  (App. 137-38)
REASONS WHY this court should 
review this case and grant relief
I. The trial court erred by failing to rule on the question of whether Mr. Jeminez was prejudiced by his attorney’s failure to advise him that pleading guilty to possession of cocaine would render him permanently inadmissible to the United States.
This Court should reverse the trial court’s denial of Mr. Jeminez’s Padilla claim.  In 2017, this Court remanded this case for an evidentiary hearing on the claim.  Then, in 2020, this Court remanded the case again for the trial court to determine whether Mr. Jeminez was prejudiced when his attorney violated Padilla and failed to advise him that pleading guilty to possession of cocaine would render him permanently inadmissible under 8 U.S.C. § 1182(a)(2)(A)(i)(II) TA \l "U.S.C. § 1182(a)(2)(A)(i)(II)" \s "U.S.C. § 1182(a)(2)(A)(i)(II)" \c 2 .  However, when Mr. Jeminez’s case was heard in 2022, the trial court did not address that question.  Although this type of issue would normally warrant remand for the trial court to make findings on the issue, the court has already had two opportunities to do so.  Because Mr. Jeminez demonstrated prejudice from his attorney’s performance, this Court should reverse the trial court’s denial of Mr. Jeminez’s Padilla claim and remand this case with instructions to set aside his guilty plea.

A. The trial court failed to determine whether Mr. Jeminez was prejudiced by his attorney’s incorrect advice regarding future inadmissibility.
Under N.C. Gen. Stat. § 7A-32 TA \l "N.C. Gen. Stat. § 7A-32" \s "N.C. Gen. Stat. § 7A-32" \c 2 , this Court has jurisdiction to “supervise and control the proceedings of any of the trial courts of the General Court of Justice.”  Consistent with N.C. Gen. Stat. § 7A-32, this Court has the authority to review superior court orders and issue a mandate requiring the trial court to follow a certain procedure on remand.  “On the remand of a case after appeal, the mandate of the reviewing court is binding on the lower court, and must be strictly followed, without variation and departure from the mandate of the appellate court.”  Collins v. Simms, 257 N.C. 1, 11 (1962) TA \l "Collins v. Simms, 257 N.C. 1, 11 (1962)" \s "Collins v. Simms, 257 N.C. 1, 11 (1962)" \c 1 .  When this Court determines that the trial court has not complied with its directives, it will “in the exercise of its supervisory jurisdiction, ex mero motu if necessary, enforce its opinion and mandate in accordance with the requirements of justice.”  Id. at 10 TA \s "Collins v. Simms, 257 N.C. 1, 11 (1962)" .
In Mr. Jeminez’s prior appeal, this Court enforced a mandate that it imposed earlier in the case.  In 2017, this Court issued an order directing the trial court to determine whether Mr. Jeminez was deprived of the effective assistance of counsel under Padilla and whether his guilty plea was voluntary.  (App. 24)  The trial court held a hearing and issued a ruling on the Padilla claim, but failed to issue any ruling on the voluntariness claim.  This Court remanded the case because the trial court did not comply with its earlier order requiring a ruling on the voluntariness issue.  State v. Jeminez, 275 N.C. App. 278, 295 (2020) TA \l "State v. Jeminez, 275 N.C. App. 278, 295 (2020)" \s "State v. Jeminez, 275 N.C. App. 278, 295 (2020)" \c 1 .

Similarly, when this Court issued its 2020 opinion for this case, it remanded the case not solely for an express ruling on the voluntariness claim, but also for a determination of whether Mr. Jeminez was prejudiced by his attorney’s failure to advise him that pleading guilty would make him ineligible for cancellation of removal under 8 U.S.C. § 1229b(b)(1) TA \l "8 U.S.C. § 1229b(b)(1)" \s "8 U.S.C. § 1229b(b)(1)" \c 2  and render him permanently inadmissible to the United States under 8 U.S.C. § 1182(a)(2)(A)(i)(II) TA \l "8 U.S.C. § 1182(a)(2)(A)(i)(II)" \s "8 U.S.C. § 1182(a)(2)(A)(i)(II)" \c 2 .  Id. at 293 TA \s "State v. Jeminez, 275 N.C. App. 278, 295 (2020)" .  However, the court only ruled on the cancellation of removal issue.  It made no oral findings or ruling whatsoever on the argument that Mr. Jeminez was prejudiced by his attorney’s failure to advise him that pleading guilty to possession of cocaine would render him permanently inadmissible to the United States.  (App. 98-99)  In its written order, the court also addressed cancellation of removal under 8 U.S.C. § 1229(b)(1) TA \l "8 U.S.C. § 1229(b)(1)" \s "8 U.S.C. § 1229(b)(1)" \c 2 , but again made no mention of inadmissibility under 8 U.S.C. § 1182(a)(2)(A)(i)(II) TA \s "8 U.S.C. § 1182(a)(2)(A)(i)(II)" .  (App. 138)  

The failure of the court to address the argument involving inadmissibility is also striking because the court acknowledged at the beginning of the hearing that it was required by this Court’s prior opinion to address Mr. Jeminez’s “claimed loss of discretionary cancellation of removal and future admissibility.”  (App. 74)  Ultimately, though, just as in Mr. Jeminez’s 2020 appeal, the trial court failed to comply with the mandate imposed by this Court’s prior opinion in this case.

B. Mr. Jeminez demonstrated that he was prejudiced by his attorney’s failure to properly advise him.

When a defendant raises an ineffective assistance of counsel claim, he must normally demonstrate a “reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding would have been different.”  Strickland v. Washington, 466 U.S. 668, 685 (1984) TA \l "Strickland v. Washington, 466 U.S. 668, 685, 80 L. Ed. 2d 674, 692 (1984)" \s "Strickland v. Washington, 466 U.S. 668, 685, 80 L. Ed. 2d 674, 692 (1984)" \c 1 .  However, Padilla claims are different.  When a defendant asserts that his attorney failed to give him proper advice regarding the immigration consequences of a guilty plea, he must show that there is a “reasonable probability that he would have rejected the plea had he known that it would lead to mandatory deportation.”  Lee v. United States, 582 U.S. 357, 369 (2017) TA \l "Lee v. United States, 582 U.S. 357, 369 (2017)" \s "Lee v. United States, 582 U.S. 357, 369 (2017)" \c 1 .

That is exactly what happened here with respect to Mr. Jeminez’s ability to return to the United States.  According to 8 U.S.C. § 1182(a)(2)(A)(i)(II) TA \s "8 U.S.C. § 1182(a)(2)(A)(i)(II)" , any alien convicted of a crime involving a federally controlled substance is “inadmissible.”  See also Khan v. AG of the United States, 979 F.3d 193, 198 (3d Cir. 2020) TA \l "Khan v. AG of the United States, 979 F.3d 193, 198 (3d Cir. 2020)" \s "Khan v. AG of the United States, 979 F.3d 193, 198 (3d Cir. 2020)" \c 1  (observing that the plaintiff’s conviction for possession of less than one-half ounce of marijuana rendered him inadmissible to the United States).  Because Mr. Jeminez’s convictions involved a federally controlled substance, he can never have his immigration status adjusted so that he is legally permitted to be in the United States.
As part of the supporting affidavit for Mr. Jeminez’s MAR, Mr. Jeminez explained that if he had understood the consequences of his guilty plea, he would have 

attempted to negotiate a more immigration-friendly plea agreement, or . . . litigated this possession case, even if the risk involved potentially serving an active term of imprisonment in the North Carolina Department of Correction[ ].

(App. 28)  He also explained that because of his guilty plea, he will never be able to obtain permanent residence in the United States or become a United States citizen.  (App. 28)

Then, when the defense attorney asked Mr. Jeminez at the 2022 evidentiary hearing if he would have handled his case differently if he knew he would not be able to stay in the United States, Mr. Jeminez said, “Yes, sir. Yeah, because, you know, my daughter is there.  I got a good job.  I come home every day and didn’t get in trouble or nothing like that.”  (App. 85)  He also said he would not have pled guilty because he wanted to stay in the United States.  As he explained, 
All my life I been there, working there.  You know, I was happy there.  You know, you’ve got a kid, you know, you love your kid.  You want to be with your kid.  When I got deported[,] it was like taking my life away.  (Indiscernible) I will never see my daughter again.  

(App. 86) Ms. Jeminez’s explanation as to why he would have made a different decision makes sense given these circumstances.
Under these circumstances, Mr. Jeminez satisfied the threshold for prejudice under Lee.  That is, he demonstrated that there was a “reasonable probability that [he] would have rejected the plea” in order to avoid becoming permanently inadmissible to the United States TA \l "Lee v. United States, ___ U.S. ___, ___, 198 L. Ed. 2d 476, 487 (2017)" \s "Lee v. United States, ___ U.S. ___, ___, 198 L. Ed. 2d 476, 487 (2017)" \c 1 .

C. This Court should remand this case with instructions for the trial court to enter an order granting Mr. Jeminez’s Padilla claim.

When a trial court makes an incomplete or improper determination on a legal question, the remedy is normally to remand the case for the trial court to make the required legal rulings.  State v. Baskins, 247 N.C. App. 603, 610 (2016) TA \l "State v. Baskins, 247 N.C. App. 603, 610 (2016)" \s "State v. Baskins, 247 N.C. App. 603, 610 (2016)" \c 1 .  However, there are some instances where errors by the trial court do not warrant remand.  See, e.g., Ge Betz, Inc. v. Conrad, 231 N.C. App. 214, 249 (2013) TA \l "Ge Betz, Inc. v. Conrad, 231 N.C. App. 214, 249 (2013)" \s "Ge Betz, Inc. v. Conrad, 231 N.C. App. 214, 249 (2013)" \c 1  (reversing a contempt order without remand where the trial court failed to comply with the relevant statutes).  Here, the trial court has had two opportunities to make the required rulings after clear and specific mandates from this Court and each time, it has failed to do so.  This case has also been pending for over six years.  At this point, it would be an “an exercise in futility to remand this case again.”  In re IBM Credit Corp., 222 N.C. App. 418, 434 (2012) TA \l "In re IBM Credit Corp., 222 N.C. App. 418, 434 (2012)" \s "In re IBM Credit Corp., 222 N.C. App. 418, 434 (2012)" \c 1 .

Further, this case should not be remanded because, as described above, the record shows that Mr. Jeminez was prejudiced by the failure of his defense attorney to properly advise him that he would never be admissible into this country if he pled guilty to possession of cocaine.  In State v. Sasek, 271 N.C. App. 568, 575 (2020) TA \l "State v. Sasek, 271 N.C. App. 568, 575 (2020)" \s "State v. Sasek, 271 N.C. App. 568, 575 (2020)" \c 1 , for example, this Court reversed an order revoking probation without remand because the “record on appeal did not show that the State made reasonable efforts to conduct an earlier probation hearing.”  Similarly, in State v. Greene, 255 N.C. App. 780, 783 (2017) TA \l "State v. Greene, 255 N.C. App. 780, 783 (2017)" \s "State v. Greene, 255 N.C. App. 780, 783 (2017)" \c 1 , this Court reversed an order imposing satellite-based monitoring because the nature of the evidence was “no longer uncertain . . . .”  

So too here.  On this fully developed record, this Court should find that Mr. Jeminez was prejudiced by his attorney’s failure to explain that pleading guilty to possession of cocaine would render him permanently inadmissible to the United States and mean that he could never reunite with his daughter.  This Court should then reverse the trial court’s denial of Mr. Jeminez’s Padilla claim and remand this case with instructions to set aside his guilty plea.  In the alternative, this Court should remand this case and again instruct the trial court to address the question of whether Mr. Jeminez was prejudiced by his attorney’s advice regarding admissibility under 8 U.S.C. § 1182(a)(2)(A)(i)(II) TA \s "8 U.S.C. § 1182(a)(2)(A)(i)(II)" .
II. The trial court failed to apply the proper legal standard to Mr. Jeminez’s voluntariness argument and based its ruling in part on an incorrect understanding of the law.
In addition to disregarding a portion of this Court’s prior mandate, the trial court also failed to properly rule on Mr. Jeminez’s voluntariness argument.  First, the court applied the wrong standard to the question.  The court ruled that Mr. Jeminez’s guilty plea was knowing and voluntary because it enabled him to accomplish “both of what his main goals were.”  (App. 100, 138)  The court’s reasoning was incorrect because the question of whether a guilty plea is knowing and voluntary does not turn on whether a guilty plea permits the defendant to achieve certain objectives.  Instead, the test is whether the defendant made a voluntary and intelligent choice between competing outcomes.  Second, part of the court’s reasoning was also wrong.  The court denied Mr. Jeminez’s voluntariness argument in part because Mr. Jeminez was “aware that there was a possibility of being deported.”  (App. 100, 138)  However, being aware of the risk of deportation was not sufficient.  To be properly informed about the consequences of his plea, Mr. Jeminez needed to know that deportation was mandated by federal law.  This Court should therefore remand this case for the trial court to apply the correct standard to Mr. Jeminez’s voluntariness argument and decide the issue on a legally valid basis.

A. The trial court applied the wrong test to Mr. Jeminez’s voluntariness claim.

When a trial court decides a legal question, it must apply the correct standard to the issue.  See In re Cogdell, 183 N.C. App. 286, 290 (2007) TA \l "In re Cogdell, 183 N.C. App. 286, 290 (2007)" \s "In re Cogdell, 183 N.C. App. 286, 290 (2007)" \c 1  (reversing contempt order because the trial court failed to apply the beyond a reasonable doubt standard required by N.C. Gen. Stat. § 5A-14(b) TA \l "N.C. Gen. Stat. § 5A-14(b)" \s "N.C. Gen. Stat. § 5A-14(b)" \c 2 ).  To that end, the court’s conclusions must reflect “a correct application of applicable legal principles to the facts found.”  State v. Fernandez, 346 N.C. 1, 11 (1997) TA \l "State v. Fernandez, 346 N.C. 1, 11 (1997)" \s "State v. Fernandez, 346 N.C. 1, 11 (1997)" \c 1 .  If the trial court fails to apply the proper legal standard to the facts, the judgment entered by the court must be reversed.  State v. Hammonds, 370 N.C. 158, 167 (2017) TA \l "State v. Hammonds, 370 N.C. 158, 167 (2017)" \s "State v. Hammonds, 370 N.C. 158, 167 (2017)" \c 1 ; State v. Shaw, 259 N.C. App. 703, 707 (2018) TA \l "State v. Shaw, 259 N.C. App. 703, 707 (2018)" \s "State v. Shaw, 259 N.C. App. 703, 707 (2018)" \c 1 .

Due process requires that a guilty plea be voluntary, knowing, and intelligent.  Boykin v. Alabama, 395 U.S. 238, 243 (1969) TA \l "Boykin v. Alabama, 395 U.S. 238, 243 (1969)" \s "Boykin v. Alabama, 395 U.S. 238, 243 (1969)" \c 1 .  Under this standard, a guilty plea cannot be the product of coercion or pressure.  See State v. Pait, 81 N.C. App. 286, 288 (1986) TA \l "State v. Pait, 81 N.C. App. 286, 288 (1986)" \s "State v. Pait, 81 N.C. App. 286, 288 (1986)" \c 1  (vacating guilty plea because the trial judge was “visibly agitated” when the defendant entered a not guilty plea and directed the defense attorney to enter an “honest plea”).  In addition, a guilty plea cannot be the product of incorrect information.  See State v. Reynolds, 218 N.C. App. 433, 438 (2012) TA \l "State v. Reynolds, 218 N.C. App. 433, 438 (2012)" \s "State v. Reynolds, 218 N.C. App. 433, 438 (2012)" \c 1  (vacating guilty plea because the trial court failed to properly inform the defendant about the maximum sentence he faced).  Ultimately, “[t]he standard was and remains whether the plea represents a voluntary and intelligent choice among the alternative courses of action open to the defendant.”  North Carolina v. Alford, 400 U.S. 25, 31 (1970) TA \l "North Carolina v. Alford, 400 U.S. 25, 31 (1970)" \s "North Carolina v. Alford, 400 U.S. 25, 31 (1970)" \c 1 .

In this case, the trial court did not apply the standard under Alford.  The court denied Mr. Jeminez’s voluntariness argument primarily on the ground that Mr. Jeminez “took the plea and he accomplished both of what his main goals were, that was, getting out of jail and having charges against a relative dismissed and taking full responsibility.”  (App. 100)  These remarks demonstrate that the court believed Mr. Jeminez’s guilty plea was voluntary and intelligent because it enabled him to avoid an active sentence and prevented his cousin from being prosecuted.  However, as described above, the correct test was whether Mr. Jeminez made a “voluntary and intelligent choice among the alternative courses of action open” to him.  And at no point did the trial court determine whether Mr. Jeminez made an informed decision about pleading guilty or going to trial.  
Further, Mr. Jeminez demonstrated that his plea was not voluntary and intelligent.  In the affidavit attached to his MAR, he explained that he was “not aware that the immigration consequences of [his] plea were so serious, permanent, and definite.”  (App. 28)  At the 2022 evidentiary hearing, he testified that his attorney “never explained” that he would “be in trouble with immigration” because of his plea.  (App. 82)  In Padilla v. Kentucky, 559 U.S. 356, 366 (2010) TA \s "Padilla v. Kentucky, 559 U.S. 356 (2010)" , the United States Supreme Court held that deportation is too severe a consequence to disregard when a non-citizen pleads guilty.  Because Mr. Jeminez did not know that his guilty plea would result in deportation, his guilty plea was not voluntary and intelligent.
B. The trial court based its ruling in part on a mistaken understanding of the law.

The trial court also denied Mr. Jeminez’s voluntariness argument on the ground that the defense attorney and the court advised Mr. Jeminez that “there was a possibility of being deported.”  (App. 100, 138)  That is, the court believed Mr. Jeminez entered his guilty plea knowingly and voluntarily because he knew there was a risk he could be deported.  However, the court’s reasoning has been rejected across the court system, starting with the United States Supreme Court and including this Court.
In the Padilla case, the defendant, a native of Honduras and lawful permanent resident of the United States, was subject to deportation based on a guilty plea to transporting a large amount of marijuana.  During post-conviction proceedings, he alleged he was deprived of the effective assistance of counsel because he pled guilty to the offense after his attorney told him he did not have to worry about deportation because he had been in the country for several years.  The Supreme Court held that the defendant successfully alleged that his attorney was ineffective.  Padilla, 559 U.S. at 369 TA \s "Padilla v. Kentucky, 559 U.S. 356 (2010)" .  

As part of its holding, the Court also explained that when the deportation consequence of a guilty plea is “truly clear,” the “duty to give correct advice is equally clear.”  Id. TA \s "Padilla v. Kentucky, 559 U.S. 356 (2010)"   In Padilla, the terms of “the relevant immigration statute [were] succinct, clear, and explicit in defining the removal consequence for” for the defendant.  Id. at 368 TA \s "Padilla v. Kentucky, 559 U.S. 356 (2010)" .  That is, the defense attorney “could have easily determined that his plea would make him eligible for deportation simply from reading the text of the statute” – 8 U.S.C. § 1227(a)(2)(B)(i) TA \l "8 U.S.C. § 1227(a)(2)(B)(i)" \s "8 U.S.C. § 1227(a)(2)(B)(i)" \c 2  – which addresses “not some broad classification of crimes but specifically commands removal for all controlled substances convictions except for the most trivial of marijuana possession offenses.”  Id. at 368 TA \s "Padilla v. Kentucky, 559 U.S. 356 (2010)" .

In the wake of Padilla, courts around the country have ruled that advising defendants subject to mandatory deportation that removal from the country is a possibility is insufficient.  For example, in United States v. Bonilla, 637 F.3d 980, 984 (9th Cir. 2011) TA \l "United States v. Bonilla, 637 F.3d 980, 984 (9th Cir. 2011)" \s "United States v. Bonilla, 637 F.3d 980, 984 (9th Cir. 2011)" \c 1 , the Ninth Circuit Court of Appeals held that “[a] criminal defendant who faces almost certain deportation is entitled to know more than that it is possible that a guilty plea could lead to removal; he is entitled to know that it is a virtual certainty.”  (emphasis in original)  Similarly, in Goddard v. State, 217 So. 3d 1105, 1110 (Fla. Ct. App. 2017) TA \l "Goddard v. State, 217 So. 3d 1105, 1110 (Fla. Ct. App. 2017)" \s "Goddard v. State, 217 So. 3d 1105, 1110 (Fla. Ct. App. 2017)" \c 1 , the Court of Appeal of Florida held that the trial court’s statement to the defendant that his plea would make him “subject to deportation” was “insufficient to properly inform” the defendant of the “severe and nearly certain deportation consequences of pleading guilty.”  And in People v. Lopez, 41 N.E.3d 664, 672 (Ill. Ct. App. 2015) TA \l "People v. Lopez, 41 N.E.3d 664, 672 (Ill. Ct. App. 2015)" \s "People v. Lopez, 41 N.E.3d 664, 672 (Ill. Ct. App. 2015)" \c 1 , the Court of Appeals of Illinois held in that “[w]hatever conversation defendant and his attorney had about what the effect of his plea ‘may’ be, the record does not disclose that defense counsel told defendant deportation was inevitable and, therefore, does not positively rebut defendant’s assertion counsel did not so advise him.”  

This Court has also joined the chorus.  In State v. Nkiam, 243 N.C. App. 777 (2015) TA \l "State v. Nkiam, 243 N.C. App. 777 (2015)" \s "State v. Nkiam, 243 N.C. App. 777 (2015)" \c 1 , the defendant pled guilty to aiding and abetting common law robbery and conspiracy to commit common law robbery.  Both offenses were aggravated offenses under federal immigration law and mandated that the defendant be deported.  The defendant’s attorney told the defendant that “there was at least a possibility it could result in his deportation” and the trial judge advised the defendant only that his plea “could result in deportation.”  Id. at 779 TA \s "State v. Nkiam, 243 N.C. App. 777 (2015)" .  This Court held that advising the defendant that there was a “risk of deportation” was “incorrect and inadequate” and remanded the case to superior court for a determination of whether the defendant was prejudiced by his attorney’s failure to properly advise him on the immigration consequences of his plea.  

In this case, as in Padilla and Nkiam, the terms of “the relevant immigration statute [were] succinct, clear, and explicit in defining the removal consequence” for Mr. Jeminez’s conviction for a drug offense.  Padilla, 559 U.S. at 368 TA \s "Padilla v. Kentucky, 559 U.S. 356 (2010)" .  Mr. Jeminez pled guilty to possession of cocaine and, under 8 U.S.C. § 1227(a)(2)(B)(i) TA \s "8 U.S.C. § 1227(a)(2)(B)(i)" , was subject not just to a risk of deportation, but to mandatory deportation.  Consequently, the trial court’s reasoning that Mr. Jeminez’s guilty plea was voluntary and intelligent because Mr. Jeminez knew that he might be deported was wrong as a matter of law.

C. This Court should remand this case with instructions for the trial court to enter an order granting Mr. Jeminez’s MAR.

As described above in Issue I, the remedy for a court’s failure to properly rule on a legal issue is normally to remand the case to the trial court to make the required legal rulings in the first instance.  State v. Baskins, 247 N.C. App. 603, 610 (2016) TA \s "State v. Baskins, 247 N.C. App. 603, 610 (2016)" .  However, the trial court has already had two opportunities to rule on Mr. Jeminez’s voluntariness claim.  Like the Padilla claim, it would be futile to remand the case a third time for a ruling on the voluntariness argument. In re IBM Credit Corp., 222 N.C. App. 418, 434 (2012) TA \s "In re IBM Credit Corp., 222 N.C. App. 418, 434 (2012)" .

Additionally, just like the Padilla claim, the record on the voluntariness claim is fully developed.  As described above, Mr. Jeminez’s affidavit and testimony made clear that he simply did not know he would face mandatory deportation and be unable to return to the country to see his daughter again if he pled guilty to possession of cocaine.  In light of his uncontradicted testimony, this Court should find that Mr. Jeminez’s guilty plea was not voluntary and intelligent, reverse the trial court’s denial of the voluntariness argument, and remand this case with instructions to set aside his guilty plea.  In the alternative, this Court should remand this case to superior court with instructions to apply the proper standard to Mr. Jeminez’s voluntariness argument and not to deny the argument on the ground that Mr. Jeminez knew deportation was a possible consequence of his guilty plea.
III. The petition has not been filed after an unreasonable delay.
Finally, this petition has also been filed within the timeframe contemplated by Appellate Rule 21(c).  According to subsection (c), a petition for writ of certiorari must be filed “without unreasonable delay . . . .”  In Huebner v. Triangle Research Collaborative, 193 N.C. App. 420, 426 (2008) TA \l "Huebner v. Triangle Research Collaborative, 193 N.C. App. 420, 426 (2008)" \s "Huebner v. Triangle Research Collaborative, 193 N.C. App. 420, 426 (2008)" \c 1 , this Court held that a three-year delay in challenging the trial court’s judgment constituted an unreasonable delay.  By contrast, our Supreme Court issued a writ of certiorari in State v. Fox, 274 N.C. 277, 280 (1968) TA \l "State v. Fox, 274 N.C. 277, 280 (1968)" \s "State v. Fox, 274 N.C. 277, 280 (1968)" \c 1 , nearly two and a half years after judgments were entered against the defendants for burglary and murder.  The Court then issued a writ of certiorari in State v. Harold, 312 N.C. 787, 788 (1985) TA \l "State v. Harold, 312 N.C. 787, 788 (1985)" \s "State v. Harold, 312 N.C. 787, 788 (1985)" \c 1 , nearly five years after the trial court entered judgment on a murder verdict.  

Similarly, this Court issued a writ of certiorari in State v. China, 150 N.C. App. 469, 472-73 (2002) TA \l "State v. China, 150 N.C. App. 469, 472-73 (2002)" \s "State v. China, 150 N.C. App. 469, 472-73 (2002)" \c 1  approximately six years after the trial court entered judgment on a guilty verdict for second-degree burglary.  And in State v. Watkins, 229 N.C. App. 628, 630 (2013) TA \l "State v. Watkins, 229 N.C. App. 628, 630 (2013)" \s "State v. Watkins, 229 N.C. App. 628, 630 (2013)" \c 1 , this Court issued a writ of certiorari where the trial court failed to complete an appellate entries “more than four years” after the defendant’s re-sentencing hearing.  
Here, undersigned counsel was appointed to Mr. Jeminez’s case on 18 November 2022.  (App. 143)  Undersigned has therefore filed this petition approximately thirteen months after being appointed.  This interval is less than the three-year interval in Huebner and well under the range of intervals that occurred in Fox, Harold, China, and Watkins.  Thus, this petition has not been filed after an unreasonable delay.  
PRAYER FOR RELIEF
For the foregoing reasons, Mr. Jeminez respectfully prays:

1.
That this Court issue a writ of certiorari and reverse the 13 July 2022 order denying his motion for appropriate relief;

2.
That this Court set aside Mr. Jeminez’s 5 October 2010 guilty plea;

3.
That this Court order such other relief as is just and proper.

Respectfully submitted this, the 11th day of December, 2023.
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