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ISSUES PRESENTED

I. Whether the trial court erred by denying Mr. Hancock’s motion to dismiss when there was no substantive evidence that Mr. Hancock possessed the cocaine with the intent to sell and deliver it?
II. In the alternative, should the Facebook messages be considered substantive evidence of guilt, whether the State’s failure to authenticate the messages as having come from Mr. Hancock constituted prejudicial error?
STATEMENT OF THE CASE

On 1 June 2021, Mr. Hancock was indicted for possession with intent to sell and deliver cocaine, delivering cocaine within 1000 feet of a childcare network, and delivering cocaine.  (R. pp. 5-8).  On 9 August 2022, he was also indicted for attaining the status of habitual felon.  (R. p. 9).  

At trial, the State dismissed the charge of delivering cocaine.  (R. p. 13).  The trial court allowed Mr. Hancock’s motion to dismiss the charge of delivering cocaine within 1000 feet of a school.  (T. p. 373).

On 25 January 2023, Mr. Hancock was found guilty of possession with intent to sell and deliver cocaine and attaining habitual felon status.  (R. pp. 129, 138).  Mr. Hancock was sentenced to 125 to 162 months of imprisonment.  (R. p. 142).  Mr. Hancock gave oral notice of appeal after judgment was entered.  (R. p. 144).
GROUNDS FOR APPELLATE REVIEW


Mr. Hancock appeals from the judgments of the Superior Court pursuant to  TA \l "N.C. Gen. Stat. §§ 7A-27 and 15A-1444(a)" \s "N.C. Gen. Stat. §§ 7A-27 and 15A-1444(a)" \c 2  TA \s "N.C. Gen. Stat. §§ 7A-27 and 15A-1444(a)"  TA \s "N.C. Gen. Stat. §§ 7A-27 and 15A-1444(a)" N.C.G.S. § 15A-1444 and § 7A-27 TA \l "N.C.G.S. § 15A-1444 and § 7A-27" \s "N.C.G.S. § 15A-1444 and § 7A-27" \c 2  TA \s "N.C. Gen. Stat. §§ 7A-27 and 15A-1444(a)" 

 TA \l "15A-1444(a)" \s "15A-1444(a)" \c 2 .  
STATEMENT OF FACTS

In March 2021, Mr. Hancock was living at a hotel in Stallings, a town about 25 miles away from Monroe.  (T. p. 459).  
Mr. Hancock had just served a short prison sentence on an unrelated crime prior to this incident.  (T. p. 491).   According to Mr. Hancock, while he was in prison, his friend Chastity Massey (“Ms. Massey”) had created a Facebook profile for him with the profile name of “Bigbaby Hancock” (“BBH”).  (T. p. 383, 462).   Ms. Massey used a picture of Mr. Hancock for the profile.  (R. p. 23; T. p. 385).  The BBH account was a way for Mr. Hancock to stay in communication with his friends and family through Ms. Massey; however, Mr. Hancock had nothing to do with the BBH account.  (T. p. 522).  Mr. Hancock had his own personal Facebook account under a different profile.  (T. p. 520).  Ms. Massey also used the BBH profile for herself.  (T. p. 400).

Mr. Hancock was working at Tyson Foods at the time of this incident, which required him to lift boxes all day.  (T. pp. 503, 511).  As a result of his work, Mr. Hancock had a pinched nerve that necessitated a trip to the emergency room on 1 March 2021.  (T. p. 510).  Mr. Hancock was prescribed medication.  (T. p. 513).  Ms. Massey had been calling Mr. Hancock all day on 2 March 2021 and asking him to drive her around to run errands.  (T. p. 512).  He agreed to pick Ms. Massey up to run errands in exchange for her paying for his prescription that was ready at CVS.  (T. pp. 512-17).  

Several hours before Mr. Hancock picked Ms. Massey up, Ms. Massey testified that she was using the BBH Facebook account to try and make “a quick buck.”  (T. p. 389).  According to Ms. Massey, she was staying at the Super 8 motel, and she knew she could find drugs to sell.  (T. pp. 389, 401).  Someone using the profile name “DopeBoy Chaney” contacted her on Facebook through the BBH account, and she agreed to sell him drugs.  (T. pp. 112, 389).  “DopeBoy Chaney” was an alias used by Detective Cody Eiss who worked for the Monroe Police Department.  (T. pp. 89-90).  Detective Eiss explained that he used fake images and created fake Facebook accounts to try and contact drug dealers.  (T. p. 103).  Detective Eiss messaged BBH to try and buy drugs.  (T. pp. 112-13).  Eiss took screenshots of the text exchange between himself as DopeBoy Chaney and BBH.  (State’s Exhibits 4-11; R. pp. 27-39).
A. The voir dire hearing on the Facebook messages.


Based on defense counsel’s objection, the trial court held a voir dire hearing to determine the authenticity of the messages.  (T. pp. 110-111).  Detective Eiss testified that when he first reached out to BBH on Facebook, he didn’t know whether BBH was Mr. Hancock.  (T. p. 114). There was a picture of a black BMW on the BBH page, but Detective Eiss didn’t run the license plate to confirm whether it was Mr. Hancock’s car.  (T. pp. 139-40).  Detective Eiss explained how he set up a fake account on Facebook; he used “stock pictures off of Google” and “ma[de] fake posts and stuff line that.”  (T. p. 142).  Facebook didn’t do anything to “confirm” that he was DopeBoy Chaney.  (T. p. 143).  When asked what Detective Eiss did “to confirm that [BBH] or whoever it was was in fact Mr. Hancock,” Detective Eiss replied that “[t]here’s no way we can prove who was on the other end.”  (T. p. 143).  Detective Eiss admitted that he wasn’t “an expert on” whether IP addresses could be linked to a particular device.  (T. p. 143).  


Detective Eiss first message to BBH read, “Yo.”  (R. p. 27).  After BBH responded, Detective Eiss asked if he knew where he could “get a lil bit of chit.”  (R. p. 27).  Detective Eiss explained that “chit” is slang for “shit,” which means narcotics.  (T. p. 118-19).  The two then discussed the details of the drug transaction.  Detective Eiss said he wanted a “ball,” which is around 3.5 grams of narcotics.  (R. p. 27; T. p. 119).  BBH asked whether he wanted “[h]ardware or girl”; Detective Eiss explained hardware means crack cocaine whereas girl means soft powder cocaine.  (R. p. 27; T. p. 120).  Detective Eiss asked how much for each, and BBH responded “275 girl 250 hardware.”  (R. p. 27).  Detective Eiss responded that he wanted “hardware.”  (R. p. 29).  BBH told Detective Eiss to meet him at “the camp at the store,” which he clarified was “Camp Sutton.”  (R. p. 29). 

Detective Eiss couldn’t remember whether he went to Camp Sutton or not, but he testified that no one else showed up.  (R. p. 30; T. p. 126).  Detective Eiss reached out to BBH and asked whether he was coming; BBH told Detective Eiss to get back in touch with him in an hour.  (R. p. 30).  BBH offered to have “people” meet Detective Eiss at Bojangles.  (R. p. 30).  When Detective Eiss acted concerned about meeting another person, BBH responded, “Shit straight she ain’t got a car it’s my girl.”  (R. p. 30).  BBH told Detective Eiss, “Just hit me I’ll call her.”  (R. p. 31).  

Later, BBH said that Detective Eiss needed to “wait” because “she don’t want to serve you because she don’t know you.”  (R. p. 32).  After more discussion, BBH said to “come to cvs I’m on my way now.”  (R. p. 33).  Detective Eiss responded that he was “movin dat way as soon as I bounce at 5.”  (R. p. 39).  Officers went to the CVS and watched a black BMW leave the Super 8 motel across the street and pull into the CVS parking lot before pulling the car over.  (T. p. 134).  Mr. Hancock and Ms. Massey were in the vehicle.

At the hearing, defense counsel argued that the State failed to authenticate the screenshots as having come from Mr. Hancock, as opposed to someone else like Ms. Massey.  Defense counsel pointed out that if Detective Eiss could create a fake Facebook profile, someone else could have done the same thing with regard to the BBH account.  (T. p. 148).  Without some evidence that those text messages actually came from Mr. Hancock, and not someone else just using the BBH account, they shouldn’t be admitted.  (T. p. 147-48).  The trial court overruled defense counsel’s objection.  (T. p. 153-55).   

B. Detective Eiss read the messages on the stand.


Before the jury, Detective Eiss testified that State’s exhibits 10 and 11 contained all of the text messages pieced together from exhibits 4 through 9.  (T. p. 164).  Detective Eiss explained that he located the BBH Facebook page when conducting his investigation.  (T. p. 160).  He identified State’s exhibits 1, 2, and 4 through 11 as screenshots he took of his conversation with the BBH profile page.  (T. p. 161-63).  The State asked Detective Eiss if these exhibits would “help in illustrating your testimony with regard to what you did, your conversation with whomever is on the other side of this Facebook page as well as what you did during or after this particular interaction with whomever was on that side?”  (T. p. 164).  After he said they would, the State moved to introduce them, and the trial court admitted them over defense counsel’s objection.  (T. p. 164).  

The exhibits were published to the jury, and the State had Detective Eiss read the messages verbatim during his testimony.  At some points, the State would ask Detective Eiss to explain what a specific term meant.  (T. pp. 165-66; 167-85).  However, other than simply reading the texts into evidence, Detective Eiss provided no additional substantive information about what led him to the CVS parking lot.  


After reading the last text message, Detective Eiss testified that police officers went to the CVS.  (T. pp. 186-87).  Mr. Hancock drove a black BMW into the parking lot; there was a woman in the passenger seat, who was later identified as Ms. Massey.  (T. p. 188).  Detective Eiss searched Mr. Hancock and found a small amount of marijuana and $1,352 in cash.  (T. p. 190).  

C. Other Witness testimony.


When the officers surrounded the BMW, Officer Brantley Birchmore approached the passenger side of the vehicle.  (T. p. 281).  Ms. Massey told Officer Birchmore that she and Mr. Hancock were picking up his prescription.  (T. p. 281).  Officer Birchmore stated that Ms. Massey made a “suspicious movement” with her left hand.  (T. p. 281).  Officer Birchmore asked Ms. Massey to get out of the car.  Ms. Massey gave her permission to search her purse.  (T. p. 281).  Officer Birchmore found a small amount of marijuana in Ms. Massey’s purse.  (T. p. 282; St’s ex. 18).  Officer Birchmore searched the vehicle and found a plastic bag with a white chalky substance.  (T. p. 286; St’s Ex. 15).  The bag was found in the front passenger area of the vehicle between the passenger seat and the center console.  (T. pp. 281, 286).  The substance in the plastic bag was tested by the SBI; it weighed 2.96 grams and had a cocaine base.  (R. p. 42; T. p. 338).  After Officer Birchmore found the cocaine, Detective Eiss testified that he heard Mr. Hancock say that the cocaine was his.  (T. p. 242).  

Mr. Hancock testified in his own defense at trial.  He denied telling Detective Eiss that the cocaine was his.  (T. p. 464).  He testified that he had just cashed his girlfriend’s stimulus checks, which is why he had money in his pocket.  (T. p. 464).  He denied sending any text messages through the BBH Facebook account.  (T. p. 520).
D. The trial court instructed the jury that the photographs may only be considered as illustrative evidence, nothing else.

Among other things, the trial court instructed the jury that: “A number of photographs and diagrams were introduced into evidence in this case for the purpose of illustrating and explaining the testimony of a witness.  These photographs and diagrams may not be considered by you for any other purpose.”  (T. p. 573).  The jury found Mr. Hancock guilty of possessing cocaine with the intent to sell and deliver and, later, attaining habitual felon status.  (R. pp. 129, 138).
ARGUMENT

I. The trial court erred by denying Mr. Hancock’s motion to dismiss when there was no substantive evidence that Mr. Hancock possessed the cocaine with the intent to sell and deliver it.
Standard of Review:

This Court reviews the court’s denial of a motion to dismiss de novo.  State v. Smith, 186 N.C. App. 57, 62 (2007) TA \l "State v. Smith, 186 N.C. App. 57, 62 (2007)" \s "State v. Smith, 186 N.C. App. 57, 62 (2007)" \c 1 .

Preservation:


At the close of the State’s case, defense counsel made a general motion to dismiss.  (T. p. 373).  He renewed his general motion to dismiss at the end of all evidence.  (T. p. 553).  Therefore, the issue is preserved for appellate review.  State v. Golder, 374 N.C. 238, 249 (2020) TA \l "State v. Golder, 374 N.C. 238, 249 (2020)" \s "State v. Golder, 374 N.C. 238, 249 (2020)" \c 1 .  
Argument: 

The only substantive evidence that Mr. Hancock possessed the cocaine with intent to sell and deliver it was the fact that Mr. Hancock was in a car with 2.96 grams of cocaine, the cocaine was contained in a single bag, Mr. Hancock didn’t have any other paraphernalia on him, and Mr. Hancock possessed explained cash.  The text messages between BBH and Detective Eiss were admitted for illustrative purposes only, not substantive evidence of guilt.  Eiss didn’t offer any other testimony about a preplanned drug sale outside of reading State’s Exhibits 4-11 on the witness stand.  Neither the text messages nor Detective’s Eiss’s verbatim reading of those text messages constituted substantive evidence establishing that Mr. Hancock was engaged in drug activities.


Moreover, the fact that Detective Eiss read the texts word for word on the witness stand, without any other testimony about the preplanned drug deal, doesn’t transform that evidence into substantive evidence of guilt.  Simply put, there was no substantive evidence to establish that Mr. Hancock possessed the cocaine with the intent to sell and deliver it.  The motion to dismiss this charge should have been allowed.
A. General principles of motions to dismiss.

Upon defendant’s motion for dismissal, the question for the Court is whether there is substantial evidence (1) of each essential element of the offense charged, or of a lesser offense included therein, and (2) of defendant’s being the perpetrator of such offense. If so, the motion is properly denied. 
State v. Fritsch, 351 N.C. 373, 378 (2000) TA \l "State v. Fritsch, 351 N.C. 373, 378, 526 S.E.2d 451, 455 (2000)" \s "State v. Fritsch, 351 N.C. 373, 378, 526 S.E.2d 451, 455 (2000)" \c 1 .  “Substantial evidence is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.”  State v. Smith, 300 N.C. 71, 78-79 (1980) TA \l "State v. Smith, 300 N.C. 71, 78-79 (1980)" \s "State v. Smith, 300 N.C. 71, 78-79 (1980)" \c 1 . This Court reviews the evidence in the light most favorable to the State, drawing every reasonable inference in the State’s favor.  State v. Rose, 339 N.C. 172, 192 (1994) TA \l "State v. Rose, 339 N.C. 172, 192 (1994)" \s "State v. Rose, 339 N.C. 172, 192 (1994)" \c 1 .  However, “evidence which raises no more than a surmise, suspicion, or conjecture of guilt is insufficient to withstand the motion to dismiss even though the suspicion so aroused by the evidence is strong.”  State v. Johnson, 251 N.C. App. 260, 270 (2016) TA \l "State v. Johnson, 251 N.C. App. 260, 270 (2016)" \s "State v. Johnson, 251 N.C. App. 260, 270 (2016)" \c 1 ; see also State v. Powell, 299 N.C. 95, 99 (1980) TA \l "State v. Powell, 299 N.C. 95, 99 (1980)" \s "State v. Powell, 299 N.C. 95, 99 (1980)" \c 1  (“The terms ‘more than a scintilla of evidence’ and ‘substantial evidence’ are in reality the same and simply mean that the evidence must be existing and real, not just seeming or imaginary.”).  
B. General principles regarding intent to sell and deliver.

Mr. Hancock was charged with and convicted of possessing cocaine with the intent to sell and deliver, in violation of N.C.G.S. § 90-95(a)(1) TA \l "N.C.G.S. § 90-95(a)(1)" \s "N.C.G.S. § 90-95(a)(1)" \c 2 , a class H felony.  To obtain a conviction under this provision, the State has the burden of proving three elements: (1) possession by the defendant (2) of a controlled substance (3) with the intent to sell or deliver the controlled substance.  State v. Blakney, 233 N.C. App. 516, 519 (2015) TA \l "State v. Blakney, 233 N.C. App. 516, 519 (2015)" \s "State v. Blakney, 233 N.C. App. 516, 519 (2015)" \c 1 .  According to Detective Eiss’s testimony, Mr. Hancock admitted that the cocaine was his.  (T. p. 238).  Thus, the only issue at trial and on appeal is whether Mr. Hancock possessed the cocaine with the intent to sell and deliver it.


Such intent may be proven through direct evidence, or by circumstantial evidence from which it may be inferred.  State v. Nettles, 170 N.C. App. 100, 105 (2005) TA \l "State v. Nettles, 170 N.C. App. 100, 105 (2005)" \s "State v. Nettles, 170 N.C. App. 100, 105 (2005)" \c 1 .  Circumstances permitting this inference include: (1) the amount or quantity of the controlled substance; (2) its packaging, labeling, and storage; (3) the defendant’s activities indicative of dealing drugs; and (4) the presence of cash or drug paraphernalia related to the sale or delivery of the controlled substance.  Id.  
1. The amount of the crack cocaine wasn’t substantial—under 3 grams.


Unless the amount of the controlled substance is “substantial,” the intent to sell or deliver may not be inferred from the amount alone.  State v. Morgan, 329 N.C. 654, 659–60 (1991) TA \l "State v. Morgan, 329 N.C. 654, 659–60 (1991)" \s "State v. Morgan, 329 N.C. 654, 659–60 (1991)" \c 1 . In the absence of a substantial amount of a controlled substance, courts consider the “totality of the circumstances” in determining whether the evidence supports an inference of the intent to sell or deliver.  In re I.R.T., 184 N.C. App. 579, 589 (2007) TA \l "In re I.R.T., 184 N.C. App. 579, 589 (2007)" \s "In re I.R.T., 184 N.C. App. 579, 589 (2007)" \c 1 .

With regard to the amount of cocaine, it wasn’t substantial.  To determine whether an amount of a controlled substance is substantial, courts compare the amount possessed to the amount necessary to constitute a trafficking offense. See, e.g., State v. Williams, 307 N.C. 452, 457 (1983) TA \l "State v. Williams, 307 N.C. 452, 457, (1983)" \s "State v. Williams, 307 N.C. 452, 457, (1983)" \c 1  (court “satisfied” that amount of heroin constituting two-thirds of trafficking amount was “substantial” and greater than amount typically possessed for personal consumption); Nettles, 170 N.C. App. at 106 (finding no intent to sell or deliver from defendant’s possession of 1.2 grams of crack—“.04% of the requisite amount for trafficking”).  Under N.C.G.S. § 90-95(h)(3) TA \l "N.C.G.S. § 90-95(h)(3)" \s "N.C.G.S. § 90-95(h)(3)" \c 2 , trafficking in cocaine is defined as possessing 28 grams or more or cocaine.  Here, Mr. Hancock had just 2.96 grams of cocaine, just over 10% of the requisite amount for trafficking.  Thus, the amount of cocaine wasn’t “more than an individual would possess for his personal consumption.”  Morgan, 329 N.C. at 659-60.
2. The insubstantial amount of crack cocaine was found in a single bag, suggesting personal use.

Second, the manner in which the cocaine was packaged doesn’t suggest an intent to sell and deliver.  The cocaine was found in a single bag.  (T. p. 254).  The fewer the number of separate packages, the more likely it is that the drugs were possessed for personal consumption. Cf. State v. Wilkins, 208 N.C. App. 729, 732 (2010) TA \l "State v. Wilkins, 208 N.C. App. 729, 732 (2010)" \s "State v. Wilkins, 208 N.C. App. 729, 732 (2010)" \c 1  (concluding “very small amount of marijuana” packaged in “three small bags” was indicative of defendant being a “drug user, not a drug seller”), with State v. Williams, 71 N.C. App. 136, 140 (1984) TA \l "State v. Williams, 71 N.C. App. 136, 140 (1984)" \s "State v. Williams, 71 N.C. App. 136, 140 (1984)" \c 1  (just under an ounce of marijuana “packaged in seventeen separate, small brown envelopes known in street terminology as ‘nickle [sic] or dime bags’” raised inference of intent to sell or deliver).   Because the drugs were found in a single bag, there was no evidence of any drug packaging indicative of an intent to sell or deliver the cocaine.
3. There was no substantive evidence showing that Mr. Hancock was engaged in activities suggesting that he sold drugs.  The only evidence tending to show that Mr. Hancock had agreed to sell Detective Eiss drugs was illustrative evidence and not admitted for substantive purposes.

Photographs, like the screenshots of the text messages, may be introduced as substantive or illustrative evidence.  N.C.G.S. § 8-97 TA \l "N.C.G.S. § 8-97" \s "N.C.G.S. § 8-97" \c 2 .  However, only evidence admitted for substantive purposes may constitute substantial evidence to submit a charge to the jury.  See State v. Angram, 270 N.C. App. 82, 87 (2020) TA \l "State v. Angram, 270 N.C. App. 82, 87 (2020)" \s "State v. Angram, 270 N.C. App. 82, 87 (2020)" \c 1  (“Without the information in Detective Lisenbee’s testimony which was not admitted for substantive purposes, there is not substantial evidence to support defendant’s conviction of aiding and abetting robbery with a dangerous weapon.  Detective Lisenbee’s testimony, admitted only for the purpose of impeachment, about Michael’s communication with defendant and defendant’s driving him to Mr. Price’s home cannot be used to prove that defendant aided and abetted robbery with a dangerous weapon.”); see also  State v. Alston, 131 N.C. App. 514, 517 (1998) TA \l "State v. Alston, 131 N.C. App. 514, 517 (1998)" \s "State v. Alston, 131 N.C. App. 514, 517 (1998)" \c 1  (noting that hearsay evidence admitted only as to state of mind was not to be used as substantive evidence), superseded on other grounds by N.C.G.S. § 14-415.1 TA \l "N.C.G.S. § 14-415.1" \s "N.C.G.S. § 14-415.1" \c 2 ; State v. Bartlett, 77 N.C. App. 747, 752 (1985) TA \l "State v. Bartlett, 77 N.C. App. 747, 752 (1985)" \s "State v. Bartlett, 77 N.C. App. 747, 752 (1985)" \c 1  (“Prior statements of a witness that are inconsistent with his present testimony are not admissible as substantive evidence because of their hearsay nature . . . . Thus, these statements could not be considered on the question of nonsuit.”); State v. Brannon, 21 N.C. App. 464, 468 (1974) TA \l "State v. Brannon, 21 N.C. App. 464, 468 (1974)" \s "State v. Brannon, 21 N.C. App. 464, 468 (1974)" \c 1  (“While the statement was admissible for the specified purpose, it was not substantive evidence against the defendant . . . . Thus, it could not be considered on the question of nonsuit.”).  This makes sense given the lower admissibility standards for non-substantive evidence as opposed to substantive evidence.  See State v. Little, 253 N.C. App. 159, 169 (2017) TA \l "State v. Little, 253 N.C. App. 159, 169 (2017)" \s "State v. Little, 253 N.C. App. 159, 169 (2017)" \c 1  (rejecting the defendant’s argument that photographs of social media accounts needed to be authenticated under Rule 901 when the evidence was introduced only as illustrative evidence).

Like impeachment evidence, illustrative evidence isn’t substantive evidence of guilt; it only serves to “illustrate[] the testimony of a witness so as to make it more intelligible to the court and to the jury.”  State v. See, 301 N.C. 388, 391 (1980) TA \l "State v. See, 301 N.C. 388, 391 (1980)" \s "State v. See, 301 N.C. 388, 391 (1980)" \c 1 ; see also State v. Wiggins, 2023 N.C. App. LEXIS 303, *11 (2023) (unpublished TA \l "State v. Wiggins, 2023 N.C. App. LEXIS 303, *11 (2023) (unpublished" \s "State v. Wiggins, 2023 N.C. App. LEXIS 303, *11 (2023) (unpublished" \c 1 )
.  That’s why the trial court expressly instructed the jury that it couldn’t consider the photographs of the messages for any purpose other than to illustrate or explain a witness’s testimony.  (T. p. 573).

Even though there was an extensive voir dire regarding the authenticity of the message, the State introduced the photographs of the Facebook messages as illustrative evidence only.  When moving to admit State’s exhibits 4-11, the following colloquy took place:

Q Okay. And do Exhibits 4 through 9, does that contain the conversation you had with someone on that Bigbaby Hancock page?
A Yes, sir.
Q And we'll get into the specifics of it in a moment but did you contact whoever it was on that other side to discuss something with them?
A Yes, sir.
Q And what was your reason for reaching out to them?
A To purchase narcotics.
Q Okay. Now, was there a back and forth between you and whoever it was on the other side?
A Yes, sir.
Q And so if I may State's Exhibit 10 as well as State's Exhibit 11, do both of those contain State's 4 through 9?
A Yes, sir.
Q And are those like -- well, State's 4 through 9, you took those as screenshots; is that correct?
A Correct.
Q And the screenshots you took, do they kind of overlap to where it's a little confusing?
A Yes, sir.
Q Okay. And State's 10 and 11, are those pieced together to where you can actually see the conversation so nothing overlaps?
A Yes, sir.
Q Okay. And will both of these help in illustrating your testimony with regard to what you did, your conversation with whomever is on the other side of this Facebook page as well as what you did during or after this particular interaction with whomever was on that side?
A Yes, sir.
Q Okay.
MR. COLLINS: Your Honor, the State would move to introduce States 1, 2 and 4 through 11.
(T. pp. 163-64).  The trial court admitted exhibits 1, 2, and 4 through 11.  (T. p. 164).  

When deciding whether there was substantial evidence to submit the charge to the jury, the trial court couldn’t consider those text messages as substantive evidence that there were ongoing discussions where Mr. Hancock, as BBH, offered to sell drugs to Detective Eiss.  See State v. Bumpers, 2016 N.C. App. LEXIS 598, *15 (unpublished) TA \l "State v. Bumpers, 2016 N.C. App. LEXIS 598, *15 (unpublished)" \s "State v. Bumpers, 2016 N.C. App. LEXIS 598, *15 (unpublished)" \c 1  (holding that the statements offered for the limited purpose or corroboration or impeachment weren’t offered for the truth of the matter asserted and couldn’t be relied upon by the trial court to prove possession).  Thus, the text messages and Detective Eiss’s verbatim reading of the texts on the stand about his communications with BBH can’t be used to prove whether Mr. Hancock possessed the cocaine with the intent to sell and deliver it.  The trial court could only look at whether Detective Eiss, or someone else, provided any independent testimony about those conversations.  See State v. Malone, 2002 N.C. App. LEXIS 1990, *17 (unpublished) TA \l "State v. Malone, 2002 N.C. App. LEXIS 1990, *17 (unpublished)" \s "State v. Malone, 2002 N.C. App. LEXIS 1990, *17 (unpublished)" \c 1  (finding no prejudicial error when the trial court erroneously told the jury that photographs and drawings could be considered as substantive evidence when there was independent testimony from three witnesses, including the victim, about what had happened and the photographs and drawings were only used to illustrate that testimony, pointing out that the “content of the photographs and drawings were already in evidence through the witnesses’ testimony”).  

So the issue is whether Detective Eiss offered any independent testimony about the conversations other than when he read them verbatim on the stand.  He didn’t.  The Facebook messages were the only evidence of the preplanned drug sale.  Detective Eiss’s testimony about the preplanned drug deal came only from those illustrative messages.  After explaining that he set up a fake Facebook account to contact BBH in order to buy drugs, Detective Eiss was asked to simply read the exchanges into evidence:
Q And so you reached out to this person and stated what?

A “Yo”.

Q Was there a response?

A Yes, sir.

Q What was that response?

A “What up”.
Q And then you responded to that; is that correct?

A Yes, sir.

Q And you said you -- say what you said.

A I said “u do nite”.

Q So was that sort of like slang?

A Yes, sir.

Q Was there a response to that?

A Yes, sir.

Q And what was that?

A “Ya, I'm good cuz just cooling”.
(T. p. 168).  In fact, Detective Eiss was asked to read every exchange between BBH and himself on the stand.  Detective Eiss occasionally explained what certain terms meant or explained where certain locations were; however, his testimony consisted almost entirely of reading the texts verbatim on the witness stand.  (T. pp. 168-85).  After reading the texts into evidence, Detective Eiss testified about what happened at CVS.  (T. p. 185).  

Generally, illustrative evidence clarifies or adds to witness testimony, meaning that there is some testimony separate from the illustrative evidence to prove the matter asserted.  The problem here is that other than the text messages themselves, there was no other testimony about the conversations.  The text messages didn’t corroborate any of his testimony.  The text messages didn’t add to his testimony.  The text messages didn’t give context to his testimony.  Those text messages were his testimony.  However, those texts messages can’t be transformed into substantive testimony concerning Mr. Hancock’s activities when they were simply read on the stand and there was no other testimony about the preplanned drug deal.  

Simply put, Detective Eiss didn’t provide any other testimony other than the illustrative messages to show that Mr. Hancock, acting as BBH, had discussed selling drugs to him.  Although Detective Eiss testified that he reached out to the BBH account to buy drugs, that alone isn’t enough to survive a motion to dismiss.  See Powell, 299 N.C. at 99 (noting that substantial evidence must be “existing and real”).  


Neither the photographs of the text messages nor his verbatim recitation of them can be considered when determining whether there was substantial evidence that Mr. Hancock had arranged to sell Detective Eiss cocaine through the BBH account. Ignoring those text messages and Detective Eiss’s testimony that merely read those text messages to the jury, there was no substantive evidence that Mr. Hancock, as BBH, had planned to meet DopeBoy Chaney to sell him cocaine.  See Angram, 270 N.C. App. at 87.  Thus, there was no substantive evidence of any “activities” that could be used to infer that Mr. Hancock was a drug dealer. 
4. There was no evidence of “unexplained” cash.  Mr. Hancock didn’t have any drug paraphernalia.  

There was no evidence of any drug paraphernalia that would suggest Mr. Hancock was a drug dealer such as scales or Ziploc bags.  Cf. State v. Roseboro, 55 N.C. App. 205, 210 (1981) TA \l "State v. Roseboro, 55 N.C. App. 205, 210 (1981)" \s "State v. Roseboro, 55 N.C. App. 205, 210 (1981)" \c 1  (evidence sufficient to go to the jury on possession with intent to sell or deliver when officers found two sets of scales and “an abundance of Ziploc bags” in the defendant’s home).

Moreover, while a defendant having “unexplained cash” can be considered circumstantial evidence of an intent to sell and deliver, Mr. Hancock didn’t have unexplained cash.  See In re I.R.T., 184 N.C. App. at 589 TA \l "In re I.R.T., 184 N.C. App. at 589" \s "In re I.R.T., 184 N.C. App. at 589" \c 1  (acknowledging that “unexplained cash [is an] appropriate factor[] to consider in determining whether there is sufficient evidence on the intent element”).  During trial, Mr. Hancock explained that the cash came from stimulus checks.
  See Nettles, 170 N.C. App. at 107 (evidence failed to support inference of intent to sell or deliver crack rocks when, among other things, the defendant explained that the $411 in cash was form his social security check).  Although the State admitted a picture of the money, the money was arranged into stacks with only the top bill shown.  (R. p. 25-26).  And no one testified about whether it was all in small denominations.  Cf. State v. Blakney, 233 N.C. App. 516, 520 (2014) TA \l "State v. Blakney, 233 N.C. App. 516, 520 (2014)" \s "State v. Blakney, 233 N.C. App. 516, 520 (2014)" \c 1  (explaining that “a large quantity of cash in small denominations” suggests an intent to sell or deliver).

Even if this Court considers the cash as a factor when determining whether there was evidence of intent to sell and deliver, cash without any other incriminating circumstances is insufficient.  See Wilkins, 208 N.C. App. at 733 (“Defendant possessed a very small amount of marijuana that was packaged in three small bags and he had $1,264.00 in cash on his person.  The evidence in this case, viewed in the light most favorable to the State, indicates that defendant was a drug user, not a drug seller.”).
5. Conclusion


In sum, the State’s substantive evidence showed that (1) Mr. Hancock possessed 2.96 grams of cocaine, just over 10% of the minimum trafficking amount; (2) in one bag; (3) with no unexplained cash; (4) with no drug paraphernalia; and (5) with no evidence suggesting that he was a drug dealer.  Thus, because the State’s evidence fails to show that Mr. Hancock possessed the cocaine with the intent to sell and deliver it, the judgment should be vacated and the case remanded to the trial court for entry of judgment on simple possession of cocaine, a lesser included offense, and for resentencing as a Class I felony.  See Wilkins, 208 N.C. App. at 733 (vacating PWISD marijuana judgment and remanding case for entry of judgment on simple possession); N.C.G.S. § 90–95(b)(1) TA \l "N.C.G.S. § 90–95(b)(1)" \s "N.C.G.S. § 90–95(b)(1)" \c 2 .
II. In the alternative, should this Court determine that the trial court admitted those text messages as substantive evidence or should the Court consider them as substantive evidence of guilt, they needed to be authenticated both as photographs and as Mr. Hancock’s writings.  The State failed to provide sufficient evidence of “distinctive characteristics” to show that Mr. Hancock was the sender of the messages, and admission of those messages constituted prejudicial error.

If this Court disagrees with Mr. Hancock that the text messages weren’t introduced as illustrative evidence or if the fact that Detective Eiss read them on the stand transformed them into substantive evidence of guilt, they needed to be authenticated under Rule 901.  But they weren’t.  The State sought to introduce the messages into evidence based on its contention that BBH was Mr. Hancock and, thus, the messages from BBH were from Mr. Hancock.  However, the State didn’t provide sufficient “distinctive characteristics” of the messages to establish that Mr. Hancock was the person who sent the messages.  And admission of these messages was prejudicial because it was the only circumstantial evidence that Mr. Hancock possessed the cocaine with the intent to sell and deliver it.  Thus, Mr. Hancock is entitled to a new trial.

Standard of Review:


“A trial court’s determination as to whether a document has been sufficiently authenticated is reviewed de novo on appeal as a question of law.”  State v. Allen, 258 N.C. App. 285, 288 (2018) TA \l "State v. Allen, 258 N.C. App. 285, 288 (2018)" \s "State v. Allen, 258 N.C. App. 285, 288 (2018)" \c 1 .  
Preservation:


Mr. Hancock’s attorney objected to photographs of the text messages, arguing that there was an authentication problem.  (T. p. 109).  After an extensive voir dire, the trial court determined the photographs had been authenticated.   (T. pp. 110-153).  When the State moved to admit them, defense counsel renewed his objection.  (T. p. 164).  Thus, the issue is preserved for appeal.
Argument:

Rule 901(a) states: “The requirement of authentication or identification as a condition precedent to admissibility is satisfied by evidence sufficient to support a finding that the matter in question is what its proponent claims.”  N.C.G.S. § 8C-1, Rule 901(a) TA \l "N.C.G.S. § 8C-1, Rule 901(a)" \s "N.C.G.S. § 8C-1, Rule 901(a)" \c 2 .  Evidence may be authenticated by “[t]estimony that a matter is what it claims to be.”  Id., Rule 901(b)(1).
A. Authenticating electronic communications by “distinctive characteristics.”

Here, the Facebook communications were used to show that Mr. Hancock had agreed to sell DopeBoy Chaney cocaine in order to prove that Mr. Hancock possessed the cocaine with the intent to sell and deliver it. Although screenshots of communications on social media must be authenticated as photographs under N.C.G.S. § 8C-1, Rule 901(a)
, they also must be authenticated by evidence to support a finding that they were communications actually made by the person the proponent claims to have made them.  State v. Clemons, 274 N.C. App. 401, 413 (2020) TA \l "State v. Clemons, 274 N.C. App. 401, 413 (2020)" \s "State v. Clemons, 274 N.C. App. 401, 413 (2020)" \c 1 .  To do so, our courts have applied Rule 901(b)(4) which permits authentication by “distinctive characteristics.”  Id.  


For example, in Clemons, the State used Facebook comments left on the victim’s page to show that the defendant violated a domestic violence protective order.  Id. at 412.  The comments were allegedly made by the victim’s and the defendant’s daughter.  Id. at 402.  However, the State argued that the comments were actually made by the defendant using the daughter’s account.  Id. at 412.  


In concluding that the screenshots of the comments were authenticated both as photographs and as writings, this Court held there was sufficient evidence of “distinctive characteristics” of the posts to conclude that the defendant wrote the comments.  Id.  Specifically, this Court pointed to the fact that the defendant had access to his daughter’s Facebook account in addition to the following circumstantial evidence:
Defendant had ignored a DVPO before by calling [the victim] and sending her letters from jail in 2013 and 2015; a week or two after Defendant’s release, on 5 July 2017 until 11 July 2017, [the victim] received phone calls and voicemails from a blocked number to the same phone number [the victim] had used since 2011; these voicemails had Defendant's voice and one referred to an event that took place with Defendant and [the victim], one was just breathing, and one was threatening; [the victim] had a Facebook page in her name and in the same week-long period she also started to receive comments on her posts, which were shown in State's Exhibits 4, 5, and 6; and these were screenshots she took of her posts because “[she knew her] daughter wouldn't write none of this stuff on [her] page.  [Her daughter] never posts on [her] Facebook.”
Id. (alterations in original).  


This Court has also found that text messages contained “distinctive characteristics” that demonstrated they were from the person who the proponent claimed sent the messages when:

· The text messages referred to a “green egg” which was a nickname the defendant used to describe a barbeque she bought, and one of the text messages included the defendant’s father’s phone number and asked someone call him, State v. Allen, 2016 N.C. App. LEXIS 1222, *7 (2016) (unpublished);
· The webpage that the State alleged was the defendant’s contained information about the defendant’s dog “DMX tha Killer Pit” and referred to the fact that his dog had killed a man, which served as the reason the defendant was on trial for involuntary manslaughter.  State v. Ford, 245 N.C. App. 510, 521 (2016),
·  The text messages purportedly sent by the victim to the defendant stated that the victim would be driving a 1998 Contour, the car the victim was driving when he disappeared, and the sender identified himself as “Sean,” the victim’s first name,  State v. Taylor, 178 N.C. App. 395, 414 (1996).

In sum, “distinctive characteristics” in electronic communications may be shown when the messages contain information only the sender would know, nicknames, details that describe an interaction between the sender and the recipient, specific and accurate information about the sender, or subsequent actions by the sender consistent with the writing.
B. Detective Eiss failed to show “distinctive characteristics” that demonstrated Mr. Hancock, and not Ms. Massey, was the sender.

In this case, the State relied on Detective Eiss’s testimony to authenticate the text messages as being from Mr. Hancock.  At the voir dire hearing, Detective Eiss explained that when he first reached out to BBH, he didn’t know whether BBH was Mr. Hancock.  (T. p. 114).  However, he testified that he now recognizes the man featured in State’s Exhibit V1 as Mr. Hancock.  (R. p. 23; T. p. 110-11).  Detective Eiss also testified that another picture on the BBH account, VD2, appeared to be the car Mr. Hancock was driving when he was stopped at the CVS.  (T. p. 111-12).  Detective Eiss testified that after BBH sent the messages about meeting at CVS, Mr. Hancock showed up the location, driving the black BMW with a female passenger.  (T. p. 137).  None of these things were sufficient to authenticate the messages as being sent by Mr. Hancock.

Detective Eiss admitted that he had no idea when the pictures on the BBH account were taken.  (T. pp. 139-40).  He confirmed that it was incredibly easy to set up fake accounts on Facebook using fake photographs.  (T. p. 143).  When asked what he did to confirm that BBH was Mr. Hancock, Detective Eiss stated that there was “no way we can prove who was on the other end.”  (T. p. 143).  When asked about IP addresses, Detective Eiss said he wasn’t “an expert on that” and that he had “no idea” whether IP addresses are significant.  (T. p. 143).   


Moreover, Detective Eiss didn’t point to any “distinctive characteristics” that showed that they were from Mr. Hancock.  Detective Eiss didn’t know that “Bigbaby Hancock” was Mr. Hancock’s nickname; Mr. Hancock was the only person who made that connection after the trial court determined that the messages were authenticated.  (T. pp. 488-89).  

Although the BBH account included 2 pictures of Mr. Hancock, Detective Eiss admitted that Facebook had no verification process to ensure that pictures on someone’s account were actually of the person who made the account.  Moreover, Ms. Massey admitted that she used those photos of Mr. Hancock to create the BBH account when Mr. Hancock was in prison.  And no appellate court has determined that authentication can be based solely on the fact that a social media account has a picture of the person who the proponent claims created the account.  Given Detective Eiss’s testimony about how easy it is to use fake photographs, this makes sense.

The BBH account had a picture of a black car that was consistent with the black BMW Mr. Hancock was driving; however, Detective Eiss admitted that he didn’t, and couldn’t, do anything to confirm that the car was Mr. Hancock’s such as checking the license plates.  Cf. State v. Taylor, 178 N.C. App. 395, 414 (2006) (the text messages explicitly referenced the year and model of the car the victim drove).  

Unlike Ford and Allen, nothing in the text of the messages was unique to Mr. Hancock.  For example, BBH talked about their daughter.  (R. pp. 30-32).  However, Detective Eiss never determined whether Mr. Hancock had a daughter or if that was accurate information.  Other than the reference to a daughter, the texts were just a generic discussion about a drug sale with no unique or identifying information that tied Mr. Hancock to them.     

Although subsequent actions may establish “distinctive characteristics,” the problem here is that these actions make it just as likely that Ms. Massey was the sender, not Mr. Hancock.  For example, after BBH told Detective Eiss to go to CVS, Mr. Hancock and Ms. Massey showed up.  Thus, this subsequent action isn’t unique to Mr. Hancock.  In fact, given Ms. Massey’s testimony and the fact that the cocaine was found between her seat and the center console, it is much more likely that she was the sender.

Finally, there was no technological evidence linking Mr. Hancock to the BBH account.  Detective Eiss admitted that he wasn’t familiar with how IP addresses worked and that officers didn’t collect any information to tie that account to Mr. Hancock using other electronic footprints.  Although some technological evidence linking the defendant to the communication isn’t required when there is “strong circumstantial evidence,” State v. Ford, 245 N.C. App. 510, 521 (2016), as discussed above, Detective Eiss didn’t establish that strong circumstantial evidence to prove that Mr. Hancock sent the messages.  So in this case, technological evidence was required.
C. Mr. Hancock was prejudiced by the messages.

There is no question that Mr. Hancock was prejudiced by the court’s decision to admit the messages.  “A defendant is prejudiced . . . when there is a reasonable possibility that, had the error in question not been committed, a different result would have been reached at the trial out of which the appeal arises.”  N.C.G.S. § 15A-1443(a) TA \l "N.C.G.S. § 15A-1443(a)" \s "N.C.G.S. § 15A-1443(a)" \c 2 .

As discussed above, the only circumstantial evidence showing that Mr. Hancock possessed the small amount of cocaine with the intent to sell and deliver was this evidence of a preplanned drug deal.  Without this critical evidence, Mr. Hancock could only have been found guilty of possession.  For these reasons, without evidence of these messages, there is a reasonable possibility that the jury wouldn’t have convicted Mr. Hancock of possession with intent to sell and deliver.  See State v. Carpenter, 361 N.C. 382, 392 (2007) TA \l "State v. Carpenter, 361 N.C. 382, 392 (2007)" \s "State v. Carpenter, 361 N.C. 382, 392 (2007)" \c 1  (vacating the defendant’s conviction for possession with intent to sell or deliver when the only evidence of the defendant’s intent could be inferred from erroneously admitted information).  Therefore, Mr. Hancock was prejudiced by the trial court’s decision to allow these messages into evidence and is entitled to a new trial.  See id.  
CONCLUSION

As set out above, Mr. Hancock requests that the Court vacate Mr. Hancock’s conviction for possession with intent to sell and deliver when there was no substantial evidence of intent.  In the alternative, should this Court determine that the messages could be considered substantial evidence of guilt, Mr. Hancock requests that the Court vacate his conviction and remand for a new trial when those messages weren’t properly authenticated.
This the 28th day of September, 2023.
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� In March 2021, the United States government sent out the third round of stimulus checks, approximately $1400 to qualifying individuals.  See IRS, “Questions and Answers about the Third-round Economic Impact Payment”, last assessed on 31 August 2023 at � HYPERLINK "https://www.irs.gov/newsroom/questions-and-answers-about-the-third-round-economic-impact-payment" �https://www.irs.gov/newsroom/questions-and-answers-about-the-third-round-economic-impact-payment�. 


� Here, Detective Eiss testified that he took the screenshots of the messages between BBH and DopeBoy Chaney.  Thus, they were authenticated as photographs.  See Clemons, 274 N.C. App. at 413.  





