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STATE OF NORTH CAROLINA


IN THE GENERAL COURT OF JUSTICE


COUNTY OF ________



         DISTRICT COURT DIVISION








   

 19 JB 001









*****************************************

IN THE MATTER OF:


)







)

_________________



)

*****************************************

MOTION TO DISMISS

*****************************************

NOW COMES ____________, by and through counsel, and moves this Court to dismiss the petition filed in the above-captioned case.  In support of this motion, ___________ shows the following:

PROCEDURAL HISTORY
On ______, the juvenile court counselor approved the filing of a petition against _____________ alleging that ____________ committed the offense of communicating a threat of mass violence on educational property under N.C. Gen. Stat. § 14-277.6.  The petition alleged that _________ committed the offense by _______________________.  [Add any other relevant information regarding the underlying facts of the case.]

ARGUMENT
I. N.C. Gen. Stat. § 14-277.6 is UNCONSTITUTIONAL ON ITS FACE UNDER THE FIRST AMENDMENT BECAUSE THE STATUTE IS A CONTENT-BASED CRIMINALIZATION OF PROTECTED SPEECH that CANNOT SURVIVE STRICT SCRUTINY.
The First Amendment, as incorporated and applied to the States through the Fourteenth Amendment, mandates that the State “shall make no law . . . abridging the freedom of speech.” U.S. Const. amends. I, XIV. When determining whether a statute violates the First Amendment, the first question is whether the statute actually applies to speech at all. Rumsfeld v. Forum for Acad. & Institutional Rights, Inc., 547 U.S. 47, 60 (2006).  N.C. Gen. Stat. § 14-277.6 makes it a felony for a person to threaten to commit an act of mass violence on educational property by “any means of communication to any person or groups of persons . . . .” Therefore, by its plain terms, the statute criminalizes speech. 

Because the statute criminalizes speech, it is governed by First Amendment principles.  Chief among these principles is that a legislature may not “punish the use of words or language not within narrowly limited classes of speech.” Gooding v. Wilson, 405 U.S. 518, 521–22, (1972). These well-defined and narrow carve-outs from the First Amendment’s protections include restrictions on speech constituting “true threats,” obscenity, incitement of imminent unlawful conduct, speech integral to criminal conduct, child pornography, “fighting words” and fraud.  United States v. Alvarez, 567 U.S. 709, 717 (2012) (plurality). None of these exceptions applies to this case. By its terms, N.C. Gen. Stat. § 14‑277.6 does not apply to obscenity, child pornography, “fighting words,” speech integral to criminal conduct, fraud, incitement, or any other category of unprotected speech. 
Although the statute prohibits speech that involves threats, the statute does not satisfy the requirements of the true threats categorical exception to free speech.  In order to convict a defendant of making a true threat, the State must prove that (1) the defendant made a statement that a reasonable person would objectively consider to be threatening and (2) the defendant subjectively intended to threaten a listener or identifiable group.  State v. Taylor, 379 N.C. 589, 605 (2021).
If a legislature intends to criminalize threatening statements, it must require the State to prove that the defendant intended to make a “true threat.” At a minimum, the legislature must require the State to prove that the speaker subjectively knew that the recipient would consider the statement a true threat. See Elonis v. United States, 192 L. Ed. 2d 1, 17 (2015). There is no such requirement under N.C. Gen. Stat. § 14-277.6. The legislature must also require the State to prove that a reasonable person would have considered the statement to be a “true threat.” See Watts v. United States, 394 U.S. 705, 707-08 (1969) (per curiam). However, N.C. Gen. Stat. § 14‑277.6 contains no such requirement. Accordingly, N.C. Gen. Stat. § 14-277.6 is not limited to speech that falls within the narrow “true threats” exception to the First Amendment. 
Once a court determines that a statute limits speech outside the narrow categories excepted from First Amendment protection, it must next determine what level of constitutional scrutiny to apply. The appropriate level of scrutiny is based on whether the statute is content‑based or content-neutral. Reed v. Town of Gilbert, 576 U.S. 155, 170 (2015). A statute that restricts, targets, limits, or disfavors speech based on its subject matter is content-based.  Id. at 169. Here, N.C. Gen. Stat. § 14-277.6 is content‑based because it criminalizes a specific type of speech: threats of mass violence. This statute is also content-based because a court cannot determine whether the statute applies in any given case without examining the content of the speech at issue.  
A statute that is content-based is reviewed under strict scrutiny. Id. at 170. N.C. Gen. Stat. § 14-277.6 cannot pass strict scrutiny. Although the State has a strong interest in preventing threats of mass violence at schools, the statute is not narrowly-tailored to advance that interest. In addition, the statute is substantially overbroad because “a substantial number of its applications are unconstitutional, judged in relation to the statute’s plainly legitimate sweep.” United States v. Stevens, 559 U.S. 460, 473 (2010) (citation omitted).  
N.C. Gen. Stat. § 14-277.6 is both unconstitutionally overbroad and incapable of surviving strict scrutiny. The statute does not define the term “threaten” or provide any limitation on the manner of conveying a threat. According to the statute, a threat may be made by “any means of communication.” Additionally, unlike the crime of communicating threats under N.C. Gen Stat. § 14-277.1, the State is not required to prove that a reasonable person would believe that the threat is likely to be carried out or that the person threatened actually believed that the threat would be carried out. The net effect of the statute is that it could lead to a prosecution for any perceived threat, such as an offhand comment, a humorous internet post, satire, or political hyperbole that an officer or prosecutor might believe is threatening. Given its substantial overbreadth, N.C. Gen. Stat. § 14-277.6 is not narrowly tailored to the interest it purports to serve, cannot survive strict scrutiny, and is facially unconstitutional.
II. N.C. GEN. STAT. § 14-277.6 IS UNCONSTITUTIONAL ON ITS FACE BECAUSE IT VIOLATES THE RIGHT TO FREE SPEECH UNDER ARTICLE I, § 14 OF THE NORTH CAROLINA CONSTITUTION.

In addition to violating the First Amendment to the United States Constitution, N.C. Gen. Stat. § 14-277.6 also violates Article I, § 14 of the North Carolina Constitution, which states that “[f]reedom of speech and of the press are two of the great bulwarks of liberty and therefore shall never be restrained, but every person shall be held responsible for their abuse.” “This great bulwark of liberty is one of the fundamental cornerstones of individual liberty and one of the great ordinances of our Constitution.” Corum v. Univ. of N.C., 330 N.C. 761, 782 (1992).  Moreover, protections under the state constitution – such as the right to free speech – must be given a “liberal interpretation in favor of its citizens . . . .”  Id. at 783. Here, the effect of prosecuting ________ for ___________ is to restrain his speech. For the reasons stated above in Issue I, N.C. Gen. Stat. § 14‑277.6 also violates Article I, § 14 of the North Carolina Constitution.  

III. N.C. Gen. Stat. § 14-277.6 IS UNCONSTITUTIONAL UNDER THE FIRST AMENDMENT to the united states constitution AND ARTICLE I, § 14 of the north carolina constitution AS APPLIED TO __________’s PROTECTED SPEECH.
In addition to its facial unconstitutionality, N.C. Gen. Stat. § 14-277.6 is also unconstitutional under the First Amendment to the United States Constitution and Article I, § 14 of the North Carolina Constitution as applied to ________’s speech, which did not fall within any of the historically-recognized exceptions noted above. Moreover, this prosecution is a content-based restriction, in that _______ is charged based on the content of his/her speech.  Application of the statute in this case fails strict scrutiny, because punishing ___________ for his/her statements is not the least restrictive means to achieve the State’s interest in preventing false reports of mass violence in schools.   
IV. N.C. Gen. Stat. § 14-277.6 IS AN UNCONSTITUTIONALLY VAGUE IN VIOLATION OF THE DUE PROCESS AND THE LAW OF THE LAND CLAUSES OF THE UNITED STATES AND NORTH CAROLINA CONSTITUTIONS.
Due process, as guaranteed by the Fifth and Fourteenth Amendments to the United States Constitution and Article I, § 19 of the North Carolina Constitution, demands that statutes defining a criminal offense do so “with sufficient definiteness that ordinary people can understand what conduct is prohibited and in a manner that does not encourage arbitrary and discriminatory enforcement.” Kolender v. Lawson, 461 U.S. 352, 357 (1983). Indeed, the greatest degree of certainty is required in criminal statutes because “[n]o one may be required at peril of life, liberty or property to speculate as to the meaning of penal statutes.” Lanzetta v. New Jersey, 306 U.S. 451, 453 (1939) TA \l "State v. Green, 348 N.C. 588, 595, 502 S.E.2d 819, 823 (1998)" \s "State v. Green, 348 N.C. 588, 595, 502 S.E.2d 819, 823 (1998)" \c 1 .

N.C. Gen. Stat. § 14-277.6 is unconstitutionally vague. Although the statute criminalizes threats of mass violence on educational property, it is unclear what, exactly, constitutes a threat of mass violence. The statute does not define the term “threaten.” Additionally, unlike the crime of communicating threats under N.C. Gen Stat. § 14-277.1, the State is not required to prove that a reasonable person would believe that the threat is likely to be carried out or that the person threatened actually believe that the threat would be carried out. Because of these deficiencies, the offense could lead to a prosecution based on an offhand comment or an internet post that an officer or prosecutor might believe is threatening. “The Constitution does not permit a legislature to ‘set a net large enough to catch all possible offenders, and leave it to the courts to step inside and say who could be rightfully detained, and who should be set at large.’” City of Chicago v. Morales, 527 U.S. 41, 60 (1999) (quoting United States v. Reese, 92 U.S. 214, 221 (1876)).  Here the crime of communicating a threat of mass violence on educational property is unconstitutionally vague because it is unclear what precise activity is proscribed.

V. N.C. GEN. STAT. § 14-277.6 IS AN UNCONSTITUTIONALLY OVERBROAD CRIMINALIZATION OF PROTECTED SPEECH IN VIOLATION OF THE DUE PROCESS AND THE LAW OF THE LAND CLAUSES of the united states and north carolina constitutions.
“The Constitution gives significant protection from overbroad laws that chill speech within the First Amendment’s vast and privileged sphere.” Ashcroft v. Free Speech Coal., 535 U.S. 234, 244 (2002). Under the overbreadth doctrine, “a law is void on its face if it sweeps within its ambit not solely activity that is subject to governmental control, but also includes within its prohibition the practice of a protected constitutional right.” Treants Enterprises, Inc. v. Onslow County, 94 N.C. App. 453, 458, (1989).

N.C. Gen. Stat. § 14-277.6 is unconstitutionally overbroad. The statute does not define the term “threaten” or otherwise provide any limitation on the type of threats that it covers. Additionally, the statute does not contain “objective and a subjective element[s]” as required by the true threats categorical exception.  State v. Taylor, 379 N.C. 589, 607 (2021).  For example, unlike the crime of communicating threats under N.C. Gen Stat. § 14-277.1, the State is not required to prove that a reasonable person would believe that the threat is likely to be carried out or that the person threatened actually believed that the threat would be carried out. Ultimately, a person could be prosecuted under the statute for any perceived threat, such as an offhand comment, a humorous internet post, satire, or political hyperbole that an officer or prosecutor might believe is threatening.  Where a legislature fails to provide minimal guidelines in a criminal statute, the statute may permit “a standardless sweep [that] allows policemen, prosecutors, and juries to pursue their personal predilections.” Smith v. Goguen, 415 U.S. 566, 575 (1974).  N.C. Gen. Stat. § 14-277.6 effects just such a “standardless sweep” and is therefore unconstitutionally overbroad.
WHEREFORE, for the above reasons, ________ respectfully requests that this Court dismiss the petition filed in this case.
Respectfully submitted, this the ____ day of ____________, 20__.
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[Name]





[Title]






[Address]





[Address]

CERTIFICATE OF SERVICE


I hereby certify that a copy of the foregoing motion was served on _____________, [Address] by deposit in the United States mail, first-class and postage prepaid.



This the ____ day of ____________, 20__.
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[Name]





[Title]
