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Issue Presented
Before allowing a defendant to waive the right to counsel and represent him- or herself at trial, the trial court must ensure the defendant (1) understands the right to counsel includes the right to appointed counsel if the defendant can’t afford to hire an attorney, and (2) comprehends the range of permissible punishments he or she is facing if convicted. Here, however, the trial court failed to advise Mr Macon he could be appointed an attorney if he couldn’t afford one, and incorrectly informed him of the maximum sentence for each charge he was facing as well as the aggregate maximum sentence. Was this prejudicial error?
Procedural History

On 8 March 2021, a Randolph County grand jury indicted defendant Ronald Wayne Macon, Jr on 24 counts of second-degree sexual exploitation of a minor. (R pp 5-28). Mr Macon’s jury trial began on 23 May 2022, with Superior Court Judge Gale Adams presiding. (T p 1). On the morning of 26 May 2022, the trial court allowed Mr Macon to waive his right to counsel and proceeded pro se. (T p 293; R pp 39, 40). During the charge conference, the court dismissed two of the charges (count 2 in 20 CRS 52142 and count 1 in 20 CRS 52143). (T p 343; R pp 41-42). Later that day, the jury convicted Mr Macon of the remaining 22 counts. (R pp 52-63). The trial court found Mr Macon to be a Level V offender based on 14 prior record level points. (R p 64). The court consolidated the 22 convictions into five judgments and sentenced Mr Macon to five consecutive, presumptive-range terms of 36 to 104 months imprisonment. (R pp 67-86). The court also ordered Mr Macon to register as a sex offender for the remainder of his natural life. (R pp 88-92). Mr Macon orally noticed appeal in open court. (T p 366).
Grounds for Appellate Review
Mr Macon appeals as a matter of right from the final judgments entered upon his convictions in superior court. N.C.G.S. §§ 7A-27(b)(1) TA \l "N.C.G.S. § 7A-27(b)(1)" \s "N.C.G.S. § 7A-27(b)(1)" \c 2  and 15A-1444(a) (2023) TA \l "N.C.G.S. § 15A-1444(a) (2023)" \s "N.C.G.S. § 15A-1444(a) (2023)" \c 2 .
Facts
On 7 May 2020, the National Center for Missing and Exploited Children received a “cyber tip” that “child sexual abuse material” had “come across [Verizon Wireless’s] network.” (T pp 212-16). The tip eventually led to the arrest and indictment of Mr Macon on 24 counts of second-degree sexual exploitation of a minor. (R pp 5-28). He pled not guilty, and his case proceeded to trial on 23 May 2022, with Judge Adams presiding. (T p 1).
During the testimony of the State’s second witness, defense counsel asked the trial court if counsel could approach for a bench conference. (T p 288). At the conclusion of the bench conference, the court excused the jury from the courtroom, and defense counsel stated for the record that Mr Macon “desire[d] to represent himself [for] the remainder of th[e] trial.” (T p 288). In response, the court conducted the colloquy mandated by § 15A-1242
 to ensure Mr Macon’s waiver of counsel was knowing, voluntary, and intelligent.
First, after ensuring Mr Macon was competent, literate, and not intoxicated, the trial court informed him of his general right to legal representation, consistent with the first clause of subsection (1) of § 15A-1242:

THE COURT: Do you understand that you have a right to be represented by a lawyer?
THE DEFENDANT: Yes.
(T p 289). The court, however, didn’t inform Mr Macon of his right to court-appointed counsel, as required by the second half of subsection (1) of § 15A-1242.
Consistent with subsection (2) of § 15A-1242 TA \l "N.C.G.S. § 15A-1242 (2)" \s "§ 15A-1242" \c 2 , the trial court advised Mr Macon of the consequences of waiving his right to the assistance of counsel, asking:

THE COURT: Do you understand that if you decide to represent yourself, you must follow the same rules of evidence and procedure that a lawyer appearing in this court must follow?
THE DEFENDANT: Yes.
THE COURT: Do you also understand that if you decide to represent yourself the Court will not give you legal advice concerning defenses, jury instructions or other legal issues that may be raised during the trial?
THE DEFENDANT: Yes, ma’am.
THE COURT: Do you understand that I must act as an impartial judge and I will not be able to offer you any legal advice and that I must—and that I must treat you just as I would a—a lawyer?
THE DEFENDANT: Yes, ma’am.
(T p 290).
Turning to subsection (3) of § 15A-1242 TA \l "N.C.G.S. § 15A-1242 (3)" \s "N.C.G.S. § 15A-1242 (3)" \c 2 , the trial court addressed the charges and potential punishment Mr Macon was facing if convicted:
THE COURT: Do you understand that you are charged with 24 counts of second-degree sexual exploitation of a minor?

THE DEFENDANT: Yes, ma’am.
THE COURT: Do you also understand that you could face or you would—you could face a maximum punishment of 63 months on each count?
THE DEFENDANT: Yes, ma’am.
THE COURT: And that would be a total of 1,512 months? Do you understand that that—

THE DEFENDANT: Yes.
THE COURT: —is the maximum? Let me make sure I did that calculation correctly. Are there mandatory minimums?
[PROSECUTOR]: No, Your Honor, I don’t believe so.
(T pp 290-91).

After discussing the potential punishment Mr Macon was facing, the trial court asked Mr Macon whether he was sure he wanted to “waive [his] right to assistance of a lawyer” and “represent [him]self in this case[.]” (T p 291). Mr Macon confirmed his desire to proceed pro se, and the court had him sign a written waiver. (T p 291; R p 40). The court then assigned defense counsel as stand-by counsel. (T p 293).
The jurors found Mr Macon guilty of all 22 charges submitted to them.
 The court sentenced Mr Macon to five consecutive sentences totaling 180 to 520 months imprisonment. (R pp 67-86). Mr Macon appealed. (T p 366).
Argument
The trial court committed prejudicial error by allowing Mr Macon to waive counsel and represent himself without first advising him of his right to appointed counsel and without correctly informing him of the permissible range of punishments he faced.

A. Standard of review and preservation
A trial court’s decision to accept a defendant’s waiver of the right to counsel and to permit the defendant to proceed pro se implicates the defendant’s rights under the Sixth Amendment to the United States Constitution TA \l "U.S. Const., amend. VI" \s "U.S. Const., amend. VI" \c 7 , Sections 19 TA \l "N.C. Const. art. I, § 19" \s "N.C. Const. art. I, § 19" \c 7  and 23 of Article I TA \l "N.C. Const. art. I, § 23" \s "N.C. Const. art. I, § 23" \c 7  of the North Carolina Constitution, and N.C.G.S. § 15A-1242 TA \l "N.C.G.S. § 15A-1242" \s "N.C.G.S. § 15A-1242" \c 2 . The trial court’s determination that a defendant validly waived his or her right to counsel is “review[ed] de novo.” State v. Simpkins, 373 N.C. 530, 533 (2020) TA \l "State v. Simpkins, 373 N.C. 530, 533 (2020)" \s "State v. Simpkins, 373 N.C. 530, 533 (2020)" \c 1 . De novo review likewise applies in determining whether the trial court complied with § 15A-1242 in accepting a defendant’s waiver. State v. Frederick, 222 N.C. App. 576, 581 (2012) TA \l "State v. Frederick, 222 N.C. App. 576, 581 (2012)" \s "State v. Frederick, 222 N.C. App. 576, 581 (2012)" \c 1 . Under a de novo standard, the appellate court considers the legal question anew and freely substitutes its own conclusion for the conclusion of the trial court. State v. Williams, 362 N.C. 628, 632-33 (2008) TA \l "State v. Williams, 362 N.C. 628, 632-33 (2008)" \s "State v. Williams, 362 N.C. 628, 632-33 (2008)" \c 1 .
Given § 15A-1242’s “clear and unambiguous” requirement that the trial court conduct the prescribed colloquy “in every case in which a defendant elects to proceed without counsel,” State v. Callahan, 83 N.C. App. 323, 324 (1986) TA \l "State v. Callahan, 83 N.C. App. 323, 324 (1986)" \s "State v. Callahan, 83 N.C. App. 323, 324 (1986)" \c 1 , the provision has been interpreted as establishing a “statutory mandate.” Simpkins, 373 N.C. 534 TA \s "State v. Simpkins, 373 N.C. 530, 533 (2020)" ; State v. Pruitt, 322 N.C. 600, 601 (1988) TA \l "State v. Pruitt, 322 N.C. 600, 601 (1988)" \s "State v. Pruitt, 322 N.C. 600, 601 (1988)" \c 1  (agreeing with defendant’s contention “the trial court failed to comply with the statutory mandates of N.C.G.S. § 15A-1242” and awarding him a new trial as a result (emphasis added)). Accordingly, challenges to a trial court’s compliance with § 15A-1242 are preserved for appellate review despite the lack of an objection. See State v. Lindsey, 271 N.C. App. 118, 125-26 (2020) TA \l "State v. Lindsey, 271 N.C. App. 118, 125-26 (2020)" \s "State v. Lindsey, 271 N.C. App. 118, 125-26 (2020)" \c 1  (recognizing § 15A-1242 imposes a statutory mandate and thus rejecting the argument the trial court’s noncompliance was “not preserved for appellate review” due to the defendant’s failure to object); see generally State v. Jones, 336 N.C. 490, 497 (1994) TA \l "State v. Jones, 336 N.C. 490, 497 (1994)" \s "State v. Jones, 336 N.C. 490, 497 (1994)" \c 1  (“When a trial court acts contrary to a statutory mandate, the right to appeal the court’s action is preserved, notwithstanding the failure of the appealing party to object at trial.”).
B. The trial court must thoroughly inquire into whether a defendant’s decision to waive counsel is knowing, intelligent, and voluntary before allowing the defendant to waive the right.
“The right to assistance of counsel is guaranteed by the Sixth Amendment to the Federal Constitution and by Article I, Sections 19 and 23 of the Constitution of North Carolina.” State v. Sneed, 284 N.C. 606, 611 (1974) TA \l "State v. Sneed, 284 N.C. 606, 611 (1974)" \s "State v. Sneed, 284 N.C. 606, 611 (1974)" \c 1 . Inherent in the right to counsel is the correlative “right of a defendant to refuse counsel and to conduct his or her own defense.” Pruitt, 322 N.C. at 602 TA \s "State v. Pruitt, 322 N.C. 600, 601 (1988)"  (citing Faretta v. California, 422 U.S. 806, 807 (1975) TA \l "Faretta v. California, 422 U.S. 806, 807 (1975)" \s "Faretta v. California, 422 U.S. 806, 807 (1975)" \c 1 ). However, given the “fundamental character” of the right to the assistance of counsel, Powell v. Alabama, 287 U.S. 45, 68 (1932) TA \l "Powell v. Alabama, 287 U.S. 45, 68 (1932)" \s "Powell v. Alabama, 287 U.S. 45, 68 (1932)" \c 1 , any waiver of that right must be “knowing, voluntary, and intelligent,” Iowa v. Tovar, 541 U.S. 77, 88 (2004) TA \l "Iowa v. Tovar, 541 U.S. 77, 88 (2004)" \s "Iowa v. Tovar, 541 U.S. 77, 88 (2004)" \c 1 .
To ensure a defendant’s waiver satisfies this “constitutional standard,” State v. Fulp, 355 N.C. 171, 175 (2002) TA \l "State v. Fulp, 355 N.C. 171, 175 (2002)" \s "State v. Fulp, 355 N.C. 171, 175 (2002)" \c 1  (alteration omitted), the General Assembly enacted § 15A-1242, which sets out the “specific guidelines” the trial court must follow in accepting a defendant’s waiver of counsel, State v. Michael, 74 N.C. App. 118, 119 (1985) TA \l "State v. Michael, 74 N.C. App. 118, 119 (1985)" \s "State v. Michael, 74 N.C. App. 118, 119 (1985)" \c 1 ; State v. Gerald, 304 N.C. 511, 517 (1981) TA \l "State v. Gerald, 304 N.C. 511, 517 (1981)" \s "State v. Gerald, 304 N.C. 511, 517 (1981)" \c 1 . The statute

requires the court to conduct a “thorough inquiry” and to be satisfied that (1) the defendant was clearly advised of the right to counsel, including the right to assignment of counsel; (2) the defendant “[u]nderstands and appreciates the consequences” of proceeding without counsel; and (3) the defendant understands what is happening in the proceeding as well as “the range of permissible punishments.”
Simpkins, 373 N.C. at 534 TA \s "State v. Simpkins, 373 N.C. 530, 533 (2020)"  (quoting N.C.G.S. § 15A-1242 TA \s "N.C.G.S. § 15A-1242" ).
When the trial court conducts the “thorough inquiry” required by the statute, the court satisfies the constitutional requirements that the defendant “‘knows what he [or she] is doing’” by waiving the right to counsel, and that the defendant’s “‘choice is made with his [or her] eyes open.’” State v. Thacker, 301 N.C. 348, 354-55 (1980) TA \l "State v. Thacker, 301 N.C. 348, 354-55 (1980)" \s "State v. Thacker, 301 N.C. 348, 354-55 (1980)" \c 1  (quoting Adams v. United States ex rel. McCann, 317 U.S. 269, 279 (1942) TA \l "Adams v. United States ex rel. McCann, 317 U.S. 269, 279 (1942)" \s "Adams v. United States ex rel. McCann, 317 U.S. 269, 279 (1942)" \c 1 ). Conversely, a court’s “[f]ail[ure] to advise a defendant of any of the[] [statute’s] requirements renders the subsequent waiver invalid.” Lindsey, 271 N.C. App. at 127 TA \s "State v. Lindsey, 271 N.C. App. 118, 125-26 (2020)" .
The trial court’s inquiry is thorough if “the statutorily required information has been communicated in such a manner that [the] defendant’s decision to represent himself [or herself] is knowing and voluntary.” State v. Carter, 338 N.C. 569, 583 (1994) TA \l "State v. Carter, 338 N.C. 569, 583 (1994)" \s "State v. Carter, 338 N.C. 569, 583 (1994)" \c 1 . Consequently, “[t]he record must affirmatively show that the inquiry was made and that the defendant, by his [or her] answers, was literate, competent, understood the consequences of his [or her] waiver, and voluntarily exercised his [or her] own free will.” Callahan, 83 N.C. App. at 324 TA \s "State v. Callahan, 83 N.C. App. 323, 324 (1986)" ; Faretta, 422 U.S. at 835 TA \s "Faretta v. California, 422 U.S. 806, 807 (1975)" .
Pertinent here, in ensuring a defendant is “clearly advised” regarding the scope of the right to counsel, N.C.G.S. § 15A-1242(1) TA \l "N.C.G.S. § 15A-1242(1)" \s "N.C.G.S. § 15A-1242(1)" \c 2 , the trial court must “explicitly inform” the defendant of the right to “court-appointed counsel.” State v. Anderson, 215 N.C. App. 169, 173 (2011) TA \l "State v. Anderson, 215 N.C. App. 169, 173 (2011)" \s "State v. Anderson, 215 N.C. App. 169, 173 (2011)" \c 1 , aff’d per curiam, 365 N.C. 466 (2012). Otherwise, the court’s inquiry is “insufficient” under the statute. Id. TA \s "State v. Anderson, 215 N.C. App. 169, 173 (2011)" 
Moreover, when inquiring into whether a defendant understands the range of permissible punishments he or she is facing, § 15A-1242(3) requires the trial court to “specifically advise [the] defendant of the possible maximum punishment,” as well as “the range of permissible punishments.” Lindsey, 271 N.C. App. at 127 TA \s "State v. Lindsey, 271 N.C. App. 118, 125-26 (2020)" . The possible maximum punishment “focus[es] on the theoretical maximum sentence any defendant could receive rather than the actual maximum sentence a particular defendant is facing.” State v. Lucas, 353 N.C. 568, 596 (2001), overruled on other grounds by State v. Allen, 359 N.C. 425 (2005) TA \l "State v. Lucas, 353 N.C. 568, 596 (2001), overruled on other grounds by State v. Allen, 359 N.C. 425 (2005)" \s "State v. Lucas, 353 N.C. 568, 596 (2001), overruled on other grounds by State v. Allen, 359 N.C. 425 (2005)" \c 1 . To calculate the possible maximum punishment, the trial court (1) assumes the defendant is in the “highest criminal history category” for the applicable class of offense; and then (2) picks the highest possible minimum sentence, and the corresponding maximum, in the aggravated range set out in N.C.G.S. § 15A-1340.17. Id. TA \s "State v. Lucas, 353 N.C. 568, 596 (2001), overruled on other grounds by State v. Allen, 359 N.C. 425 (2005)" ; see State v. Mahatha, 267 N.C. App. 355, 363 (2019) TA \l "State v. Mahatha, 267 N.C. App. 355, 363 (2019)" \s "State v. Mahatha, 267 N.C. App. 355, 363 (2019)" \c 1  (trial court should’ve advised defendant he was facing “possible maximum sentence” of 231 months for Class C felony, a sentence reflecting Lucas’s theoretical maximum sentence); see also State v. Moore, No. COA19-417, 2020 WL 2126788, at *4 (N.C. Ct. App. May 5, 2020) (unpublished) TA \l "State v. Moore, No. COA19-417, 2020 WL 2126788, at *4 (N.C. Ct. App. May 5, 2020) (unpublished)" \s "State v. Moore, No. COA19-417, 2020 WL 2126788, at *4 (N.C. Ct. App. May 5, 2020) (unpublished)" \c 1  (trial court complied with § 15A-1242(3) by advising defendant of his “‘theoretical maximum sentence’” “under Lucas”).

The inquiry set out in § 15A-1242 is “mandatory,” and a trial court’s failure to conduct the required waiver colloquy constitutes “prejudicial error” requiring a new trial. State v. Thomas, 331 N.C. 671, 674 (1992); accord State v. Harvin, 2022-NCSC-111 TA \l "State v. Harvin, 2022-NCSC-111" \s "State v. Harvin, 2022-NCSC-111" \c 1 , ¶ 23 (“[T]he North Carolina General Assembly enacted N.C.G.S. § 15A-1242 which delineates the inquiry that a trial court must make of a defendant who has expressed the desire to proceed pro se and which provides that the failure to engage in the statutorily defined colloquy constitutes prejudicial error requiring the award of a new trial.”); Moore, 362 N.C. at 326 TA \s "State v. Moore, No. COA19-417, 2020 WL 2126788, at *4 (N.C. Ct. App. May 5, 2020) (unpublished)"  (“[The trial court] erred when [it] accepted defendant’s waiver of the right to counsel . . . without first making the ‘thorough inquiry’ mandated by N.C.G.S. § 15A-1242 to ensure that defendant’s decision to represent himself was knowingly, intelligently, and voluntarily made. This error was prejudicial; therefore, defendant is entitled to a new trial.”); Pruitt, 322 N.C. at 604 TA \s "State v. Pruitt, 322 N.C. 600, 601 (1988)"  (“Because the trial court failed to follow the dictates of N.C.G.S. § 15A-1242, defendant is entitled to a new trial.”).
A new trial is likewise required when the trial court’s inquiry under § 15A-1242 is “insufficient” or deficient rather than completely nonexistent. Anderson, 215 N.C. App. at 173; TA \s "State v. Anderson, 215 N.C. App. 169, 173 (2011)"  e.g., State v. Dunlap, 318 N.C. 384, 389 (1986) TA \l "State v. Dunlap, 318 N.C. 384, 389 (1986)" \s "State v. Dunlap, 318 N.C. 384, 389 (1986)" \c 1  (prejudicial error occurred where record showed defendant was “advised of his right to assigned counsel” but failed to show any inquiry by the trial court “to satisfy himself that the defendant understood and appreciated the consequence of his decision or comprehended the nature of the charges and proceedings and the range of permissible punishments” (citation and quotation marks omitted)); Mahatha, 267 N.C. App. at 363 TA \s "State v. Mahatha, 267 N.C. App. 355, 363 (2019)"  (“As the trial court failed to inform Defendant of the nature of the charges and proceedings and the range of permissible punishments he faced, the trial court’s inquiry failed to satisfy the requirements of N.C. Gen. Stat. § 15A-1242. Accordingly, Defendant’s waiver of counsel was not knowing, intelligent, or voluntary, and failed to satisfy constitutional requirements. Defendant is therefore entitled to a new trial.” (internal citations and quotation marks omitted)); Frederick, 222 N.C. App. at 583 TA \s "State v. Frederick, 222 N.C. App. 576, 581 (2012)"  (trial court failed to “adequately advise[] Defendant of the range of permissible punishments” where court told defendant “‘you can go to prison for a long, long time’” and “‘if you’re convicted of these offenses, the law requires you get a mandatory active prison sentence,’” but didn’t advise defendant of possible maximum sentence); State v. Stanback, 137 N.C. App. 583, 586 (2000) TA \l "State v. Stanback, 137 N.C. App. 583, 586 (2000)" \s "State v. Stanback, 137 N.C. App. 583, 586 (2000)" \c 1  (new trial granted where, although “the trial court discussed with Defendant the consequences of his decision to represent himself” and “Defendant had been advised of his right to assigned counsel,” the record didn’t “indicate the trial court made any inquiry to satisfy itself Defendant comprehended the nature of the charges and proceedings and the range of permissible punishments” (citation and quotation marks omitted)). In short, there’s no substantial compliance exception to § 15A-1242.

Because the failure to conduct the “thorough inquiry” required by § 15A-1242 constitutes “prejudicial error,” Thomas, 331 N.C. at 674, TA \l "Thomas, 331 N.C. at 674" \s "Thomas, 331 N.C. at 674" \c 1  a “[d]efendant need not show prejudice resulting from the trial court’s failure to ensure that [the defendant] validly waived his [or her] right to counsel pursuant to N.C. Gen. Stat. § 15A-1242,” State v. Doisey, 277 N.C. App. 270, 2021-NCCOA-181 TA \l "State v. Doisey, 277 N.C. App. 270, 2021-NCCOA-181" \s "State v. Doisey, 277 N.C. App. 270, 2021-NCCOA-181" \c 1 , ¶ 15; see State v. Moses, 16 N.C. App. 174, 175 (1972) TA \l "State v. Moses, 16 N.C. App. 174, 175 (1972)" \s "State v. Moses, 16 N.C. App. 174, 175 (1972)" \c 1  (“It cannot be presumed that no prejudice resulted from [defendant’s] not having counsel provided him during [trial].”).
 A violation of § 15A-1242 instead automatically results in a new trial. See Doisey, 277 N.C. App. at 274-75 TA \s "State v. Doisey, 277 N.C. App. 270, 2021-NCCOA-181"  (rejecting the State’s contention that a defendant must show prejudice resulting from a violation of § 15A-1242 to be entitled to relief).

C. The trial court failed to conduct the thorough inquiry mandated by § 15A-1242 (1) by failing to inform Mr Macon of his right to appointed counsel, and (2) by understating the possible maximum sentence for the charges he was facing.
Here, when defense counsel informed the trial court of Mr Macon’s desire to represent himself, the court conducted the required waiver colloquy using Moore’s 14-question checklist for complying with § 15A-1242.
 (T pp 289-91). As the court marched through the questions, however, it skipped over question 8 entirely, never asking Mr Macon anything like:
8. Do you understand that you may request that a lawyer be appointed for you if you are unable to hire a lawyer; and one will be appointed if you cannot afford to pay for one?
Moore, 362 N.C. at 327 TA \s "State v. Moore, No. COA19-417, 2020 WL 2126788, at *4 (N.C. Ct. App. May 5, 2020) (unpublished)" .
Near the end of the colloquy, the trial court advised Mr Macon he was charged with 24 counts of second-degree sexual exploitation of a minor and attempted to inform him of the maximum sentence he’d be facing if convicted of all 24 charges:

THE COURT: Do you understand that you are charged with 24 counts of second-degree sexual exploitation of a minor?

THE DEFENDANT: Yes, ma’am.
THE COURT: Do you also understand that you could face or you would—you could face a maximum punishment of 63 months on each count?
THE DEFENDANT: Yes, ma’am.
THE COURT: And that would be a total of 1,512 months? Do you understand that that—

THE DEFENDANT: Yes.
THE COURT: —is the maximum? Let me make sure I did that calculation correctly. Are there mandatory minimums?
[PROSECUTOR]: No, Your Honor, I don’t believe so.
(T pp 290-91).

As the transcript reflects, the trial court failed to fully advise Mr Macon about all aspects of his right to counsel, and incorrectly informed him of the range of permissible punishments. First, while the court did ask Mr Macon whether he “underst[ood] that [he] ha[d] a right to be represented by a lawyer,” consistent with the first clause of § 15A-1242(1) and question 7 on Moore’s checklist, the court failed to “clearly advise[]” Mr Macon of “his right to the assignment of counsel” if he couldn’t afford to hire one. N.C.G.S. § 15A-1242(1) TA \s "N.C.G.S. § 15A-1242(1)" . The right to assigned counsel is “statutorily required information.” Carter, 338 N.C. at 583 TA \s "State v. Carter, 338 N.C. 569, 583 (1994)" . The trial court’s failure to “explicitly inform [Mr Macon] that he could request court-appointed counsel” renders the court’s inquiry under § 15A-1242(1) “insufficient.” Anderson, 215 N.C. App. at 173 TA \s "State v. Anderson, 215 N.C. App. 169, 173 (2011)"  (trial court violated § 15A-1242(1) by “not explicitly inform[ing] Defendant that he could request court-appointed counsel”); see also State v. Jones, No. COA 11-287, 2012 WL 121229, at *4 (N.C. Ct. App. Jan. 17, 2012) (unpublished) TA \l "State v. Jones, No. COA 11-287, 2012 WL 121229, at *4 (N.C. Ct. App. Jan. 17,2012) (unpublished)" \s "State v. Jones, No. COA 11-287, 2012 WL 121229, at *4 (N.C. Ct. App. Jan. 17,2012) (unpublished)" \c 1  (“Judge Bell failed to adequately inform Defendant of his right to retain private counsel, which deprived Defendant of the ability to make a knowing and intelligent waiver of this fundamental right.”). This violation alone “constitutes prejudicial error requiring the award of a new trial.” Harvin, 2022-NCSC-111 TA \s "State v. Harvin, 2022-NCSC-111" , ¶ 23; Moore, 362 N.C. at 326 TA \s "State v. Moore, No. COA19-417, 2020 WL 2126788, at *4 (N.C. Ct. App. May 5, 2020) (unpublished)" .

In addition to not affirmatively advising Mr Macon of his right to court-appointed counsel, the trial court misinformed him regarding the range of permissible punishments he was facing upon conviction. Contrary to the trial court’s calculation, the possible maximum sentence for each charge isn’t 63 months, and the aggregate maximum sentence for all 24 counts isn’t 1,512 months. Second-degree sexual exploitation of a minor is a Class E felony under N.C.G.S. § 14-190.17(d) and a reportable conviction under N.C.G.S. § 14-208.6(4). Assuming, for purposes of Lucas and Mahatha (and Moore), the jury convicted Mr Macon of all 24 counts and the court found he was a Level VI offender and selected the highest possible sentence from the aggravated range, the “possible maximum punishment” for each conviction would’ve been 136 months, per N.C.G.S. § 15A-1340.17(f). That’s over twice as long as the 63 months the court told Mr Macon. Similarly, if the jury convicted Mr Macon of all 24 counts and the court imposed consecutive sentences, Mr Macon would’ve been facing an aggregated maximum sentence of 3,264 months, which, again, is more than double the number the court told Mr Macon.
Because Mr Macon was erroneously informed the Class E felonies could result in a “maximum” sentence of 63 months, instead of being correctly advised they could each lead to 136 months imprisonment, the record fails to “affirmatively show” Mr Macon comprehended the serious nature of these charges and the severe punishment he was facing if convicted of them. Callahan, 83 N.C. App. at 324 TA \s "State v. Callahan, 83 N.C. App. 323, 324 (1986)" ; see Mahatha, 267 N.C. App. at 363 TA \s "State v. Mahatha, 267 N.C. App. 355, 363 (2019)"  (“The trial court also erroneously indicated to Defendant that he could face ‘[a] possible maximum sentence of 47 months’ for the possession of a firearm by a felon charge when, if determined to be a habitual felon, Defendant could have faced a possible maximum sentence of 231 months on that charge.”). This violation of § 15A-1242(3) likewise constitutes prejudicial error, entitling Mr Macon to a new trial. Harvin, 2022-NCSC-111 TA \s "State v. Harvin, 2022-NCSC-111" , ¶ 23; Moore, 362 N.C. at 326 TA \s "State v. Moore, No. COA19-417, 2020 WL 2126788, at *4 (N.C. Ct. App. May 5, 2020) (unpublished)" .

In sum, the trial court failed to “explicitly” advise Mr Macon of his right to court-appointed counsel, as mandated by § 15-1242(1). And the court misinformed Mr Macon of the range of permissible punishments, as required by § 15A-1242(3), by understating by more than half the possible maximum sentence for each charge (63 months versus 136 months) and the aggregated maximum sentence for all 24 counts (1,512 months versus 3,264). Accordingly, the court’s colloquy with Mr Macon wasn’t the “thorough inquiry” required by the statute to ensure his waiver of counsel was knowing, intelligent, and voluntary. Thomas, 331 N.C. at 674 TA \s "Thomas, 331 N.C. at 674" . The court’s deficient colloquy not only violated § 15A-1242, it also “failed to satisfy constitutional requirements.” Mahatha, 267 N.C. App. at 363 TA \s "State v. Mahatha, 267 N.C. App. 355, 363 (2019)" . This dual violation “constitutes prejudicial error requiring the award of a new trial.” Harvin, 2022-NCSC-111 TA \s "State v. Harvin, 2022-NCSC-111" , ¶ 23; Moore, 362 N.C. at 326 TA \s "State v. Moore, No. COA19-417, 2020 WL 2126788, at *4 (N.C. Ct. App. May 5, 2020) (unpublished)" ; Thomas, 331 N.C. at 674 TA \s "Thomas, 331 N.C. at 674" ; Dunlap, 318 N.C. at 389 TA \s "State v. Dunlap, 318 N.C. 384, 389 (1986)" .
Conclusion
In violation of § 15A-1242, the trial court omitted telling Mr Macon of his right to court-appointed counsel and misinformed him of the range of permissible punishments he was facing if convicted. This is prejudicial error. Mr Macon is entitled to a new trial.
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State v. Jones, 

No. COA 11-287, 2012 WL 121229 (N.C. Ct. App. Jan. 17, 2012) (unpublished)
Appx 1-5
State v. Moore, 

No. COA19-417, 2020 WL 2126788 (N.C. Ct. App. May 5, 2020) (unpublished)
Appx 6-11
� The statute provides in full:





A defendant may be permitted at his election to proceed in the trial of his case without the assistance of counsel only after the trial judge makes thorough inquiry and is satisfied that the defendant:





(1) Has been clearly advised of his right to the assistance of counsel, including his right to the assignment of counsel when he is so entitled;





(2) Understands and appreciates the consequences of this decision; and





(3) Comprehends the nature of the charges and proceedings and the range of permissible punishments.





N.C.G.S. § 15A-1242 (2023)� TA \l "N.C.G.S. § 15A-1242 (2023)" \s "N.C.G.S. § 15A-1242 (2023)" \c 2 �.


� The trial court dismissed two counts during the charge conference. (T p 343; R pp 41-42).


� The absence of any requirement that a defendant show prejudice resulting from a violation of § 15A-1242 is consistent with the United States Supreme Court’s holding that a violation of the Sixth Amendment right to self-representation “is not amenable to ‘harmless error’ analysis,” McKaskle v. Wiggins, 465 U.S. 168, 177 n.8 (1984)� TA \l "McKaskle v. Wiggins, 465 U.S. 168, 177 n.8 (1984)" \s "McKaskle v. Wiggins, 465 U.S. 168, 177 n.8 (1984)" \c 1 �, and thus constitutes “structural error,” United States v. Gonzalez-Lopez, 548 U.S. 140, 148-50 (2006)� TA \l "United States v. Gonzalez-Lopez, 548 U.S. 140, 148-50 (2006)" \s "United States v. Gonzalez-Lopez, 548 U.S. 140, 148-50 (2006)" \c 1 �.


� Moore’s questions are:





1. Are you able to hear and understand me?


2. Are you now under the influence of any alcoholic beverages, drugs, narcotics, or other pills?


3. How old are you?


4. Have you completed high school? college? If not, what is the last grade you completed?


5. Do you know how to read? write?


6. Do you suffer from any mental handicap? physical handicap?


7. Do you understand that you have the right to be represented by a lawyer?


8. Do you understand that you may request that a lawyer be appointed for you if you are unable to hire a lawyer; and one will be appointed if you cannot afford to pay for one?


9. Do you understand that, if you decide to represent yourself, you must follow the same rules of evidence and procedure that a lawyer appearing in this court must follow?


10. Do you understand that, if you decide to represent yourself, the court will not give you legal advice concerning defenses, jury instructions or other legal issues that may be raised in the trial?


11. Do you understand that I must act as an impartial judge in this case, that I will not be able to offer you legal advice, and that I must treat you just as I would treat a lawyer?


12. Do you understand that you are charged with __________, and that if you are convicted of this (these) charge(s), you could be imprisoned for a maximum of __________ and that the minimum sentence is __________? (Add fine or restitution if necessary.)


13. With all these things in mind, do you now wish to ask me any questions about what I have just said to you?


14. Do you now waive your right to assistance of a lawyer, and voluntarily and intelligently decide to represent yourself in this case?


362 N.C. at 327-28 (quoting 1 Super. Court Subcomm., Bench Book Comm. & N.C. Conf. of Super. Court Judges, North Carolina Trial Judge’s Bench Book § II, ch. 6, at 12-13 (Inst. of Gov’t, Chapel Hill, N.C., 3d ed. 1999))� TA \l "1 Super. Court Subcomm., Bench Book Comm. & N.C. Conf. of Super. Court Judges, North Carolina Trial Judge’s Bench Book § II, ch. 6, at 12-13 (Inst. of Gov’t, Chapel Hill, N.C., 3d ed. 1999))" \s "1 Super. Court Subcomm., Bench Book Comm. & N.C. Conf. of Super. Court Judges, North Carolina Trial Judge’s Bench Book § II, ch. 6, at 12-13 (Inst. of Gov’t, Chapel Hill, N.C., 3d ed. 1999))" \c 3 �.





