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Issue Presented
A defendant can’t be convicted of multiple assault charges stemming from a single episode unless the evidence shows a distinct interruption during the attack. Here, the trial court failed to dismiss one of the two assault charges against Mr Thompson despite the State’s evidence affirmatively showing a single, continuous attack. Was this reversible error?
Procedural History

On 14 December 2020, a Lincoln County grand jury returned indictments charging defendant Freddie Keith Thompson, Jr with felony assault on a disabled person, felony assault with a deadly weapon inflicting serious injury, and being a habitual felon. (R pp 6-7). Mr Thompson’s jury trial began on 16 February 2022, with Superior Court Judge George Bell presiding. (T p 1).


When Mr Thompson didn’t appear for court on the morning of 17 February 2022, the trial court granted the State’s motion to proceed with the trial in Mr Thompson’s absence. (T p 35). Later that day, the jury convicted Mr Thompson in absentia of felony assault on a disabled person and misdemeanor assault with a deadly weapon (AWDW). (R pp 25-26). The trial court “suspended” the proceedings until Mr Thompson could be located. (T p 78; R p 27).
Mr Thompson appeared in court on 13 June 2022 and pled guilty to being a habitual felon. (S p 1; R p 28). Mr Thompson stipulated to having six prior record level points, and the trial court found him to be a Level III offender. (R p 32). The court consolidated the two convictions into one judgment, habitualized the sentence, and imposed a mitigated-range term of 58 to 82 months imprisonment. (R p 34). Mr Thompson noticed appeal in open court. (S p 17; R p 38).
Grounds for Appellate Review
Mr Thompson appeals as a matter of right from a final judgment entered upon his convictions in superior court. N.C.G.S. § 15A-1444(a) TA \l "N.C.G.S. § 15A-1444(a)" \s "N.C.G.S. § 15A-1444(a)" \c 2  (2022).
Facts
In August 2020, Carroll David Hendricks and his Yorkie named Pressley were living in a single-wide trailer in a mobile home park on Hemby Trail in Lincoln County. (T pp 19, 20). Because Mr Hendricks used a wheelchair, his trailer had a ramp that ran from a small porch at the front door down to the yard. (T pp 19, 21). Next to the trailer was an outbuilding that had an electrical outlet. (T p 47).
Mr Hendricks had known Mr Thompson’s girlfriend for a long time. (T p 28). The three of them were friends. (T p 29). They often came over to his trailer to eat, do laundry, and take showers. (T pp 32, 28). He also let Mr Thompson charge his cellphone in the outbuilding. (T p 47).
On the evening of 29 August 2020, Mr Thompson went with his dog to Mr Hendricks’ property. (T pp 20, 22). While Mr Thompson was charging his cellphone in the outbuilding, his dog was out in Mr Hendricks’ yard along with some other dogs from the trailer park. (T pp 22, 20).
Mr Hendricks, who was inside his trailer, decided to let Pressley out to use the bathroom. (T p 20). Because Pressley was in heat, Mr Hendricks took a BB gun pistol with him to scare off the other dogs. (T pp 20-22). Mr Hendricks opened the front door and rolled out onto the porch. (T pp 20-21). Pressley came out of the trailer and started down the ramp. (T p 21). To get them to go away, Mr Hendricks began yelling at the dogs in the yard, including Mr Thompson’s dog, and shooting his BB gun in their direction. (T pp 47, 21-22). When the dogs heard the loud pop of the BB gun, they ran away. (T p 22). Mr Hendricks called for Pressley, and she ran back inside. (T p 22).
Hearing Mr Hendricks yelling and shooting at his dog, Mr Thompson came around to the front of the trailer and “started cussing” at Mr Hendricks. (T pp 22-23). Standing in the yard, Mr Thompson picked up a rotten two-by-six board, roughly 10 feet long, and threw it at Mr Hendricks, who was up on the porch. (T pp 23, 51, 53-54). The board hit Mr Hendricks in the back and knocked him out of his wheelchair. (T pp 31, 23).
As Mr Hendricks got himself back into his wheelchair, Mr Thompson continued up the ramp, and grabbed a metal pole. (T pp 23-24; 40). As Mr Thompson swung the pole, Mr Hendricks put up his right arm to prevent Mr Thompson from hitting him in the head. (T p 24). Mr Thompson hit Mr Hendricks with the pole approximately three to four times on his right forearm, side, and back. (T pp 23-24; 40). Mr Hendrick then wheeled himself back inside the trailer. (T p 24). Mr Thompson followed him inside and continued “fussing” at him. (T p 24). Once inside the trailer, Mr Thompson didn’t hit Mr Hendricks again. (T p 25). Mr Thompson stayed inside for a while but eventually left. (T p 25).

A neighbor called 911, and Officer James Allen with the Lincoln County Sheriff’s Office responded around 10:00pm. (T pp 25, 38). Officer Allen spoke with Mr Hendricks, who described the incident and showed Officer Allen his right forearm, which was bleeding from a spot where “the skin was peeled back.” (T pp 39-40). At the time, Mr Hendricks didn’t want to press charges against Mr Thompson. (T p 26).
The next day, Mr Hendricks went to the hospital, where he learned his right arm was broken. (T p 26). Doctors set his arm in a cast, which he had to wear for six weeks. (T p 26). He also had bruising on his side. (T p 26).
On 2 September 2020, Mr Hendricks contacted Officer Allen, saying he’d changed his mind after going to the hospital, and he wanted to press charges against Mr Thompson. (T p 41). Officer Allen returned to Mr Hendricks’ home and took photographs of Mr Hendricks’ injuries, as well as of the board and pole. (T p 42).
On 14 December 2020, Mr Thompson was charged with felony assault on a disabled person, assault with a deadly weapon inflicting serious injury, and having attained habitual felon status. (R pp 6-7). Mr Thompson pled not guilty, and his jury trial began on 16 February 2022. (T p 1).
When Mr Thompson wasn’t present for court the next morning, the State moved to “continue the trial in absentia.” (T p 35). The trial court granted the motion over defense counsel’s objection. (T p 35). Later that day, the jury convicted Mr Thompson of felony assault on a disabled person. (R p 25). It acquitted Mr Thompson of the charge of assault with a deadly weapon inflicting serious injury but convicted him of the lesser-included offense of misdemeanor assault with a deadly weapon. (R p 26). Due to Mr Thompson’s absence, the trial court “suspended” the habitual felon and sentencing phases of the trial until he could be located. (T p 78; R p 27).
Mr Thompson was taken into custody on 24 February 2022, and he appeared in court on 13 June 2022 to plead guilty to being a habitual felon. (R pp 9, 28; S p 1). After accepting Mr Thompson’s plea, the trial court consolidated the two convictions into one judgment, habitualized the sentence, and imposed a mitigated-range term of 58 to 82 months imprisonment. (R p 34). Mr Thompson noticed appeal in open court. (S p 17; R p 38).
Argument
Because the State’s evidence established a single assault resulting in multiple injuries—not multiple assaults—the trial court erred by failing to dismiss all but one assault charge.
A. The denial of a motion to dismiss is reviewed de novo.
“When ruling on a motion to dismiss, the trial court must determine whether the prosecution has presented ‘substantial evidence of each essential element of the crime.’” State v. Bell, 359 N.C. 1, 25 (2004) TA \l "State v. Bell, 359 N.C. 1, 25 (2004)" \s "State v. Bell, 359 N.C. 1, 25 (2004)" \c 1  (quoting State v. Call, 349 N.C. 382, 417 (1998)) TA \l "State v. Call, 349 N.C. 382, 417 (1998)" \s "State v. Call, 349 N.C. 382, 417 (1998)" \c 1 . “Substantial evidence is that amount of relevant evidence necessary to persuade a rational juror to accept a conclusion.” State v. Mann, 355 N.C. 294, 301 (2002) TA \l "State v. Mann, 355 N.C. 294, 301 (2002)" \s "State v. Mann, 355 N.C. 294, 301 (2002)" \c 1 . In making this determination, “the trial court must view the evidence in the light most favorable to the State.” Bell, 359 N.C. at 25 TA \s "State v. Bell, 359 N.C. 1, 25 (2004)" . The sufficiency of the evidence is a question of law, and thus the trial court’s denial of a motion to dismiss is reviewed de novo. State v. Crockett, 368 N.C. 717, 720 (2016) TA \l "State v. Crockett, 368 N.C. 717, 720 (2016)" \s "State v. Crockett, 368 N.C. 717, 720 (2016)" \c 1 . Under this standard, the appellate court considers the legal question anew and freely substitutes its conclusion for the conclusion of the trial court. State v. Williams, 362 N.C. 628, 632-33 (2008) TA \l "State v. Williams, 362 N.C. 628, 632-33 (2008)" \s "State v. Williams, 362 N.C. 628, 632-33 (2008)" \c 1 . 

B. Without a distinct interruption between the first assault and the second assault, one attack can’t support two assault charges.
Here, Mr Thompson was charged with assault on a disabled person and assault with a deadly weapon inflicting serious injury. (R p 7). Both offenses include an “assault” as an essential element. See N.C.G.S. § 14-32.1(e) TA \l "N.C.G.S. § 14-32.1(e)" \s "N.C.G.S. § 14-32.1(e)" \c 2  (2022); N.C.G.S. § 14-32(b) TA \l "N.C.G.S. § 14-32(b)" \s "N.C.G.S. § 14-32(b)" \c 2  (2022). “Although our statutes criminalize the act of assault, “[t]here is no statutory definition of assault in North Carolina, and the crime of assault is governed by common law rules.” State v. Floyd, 369 N.C. 329, 335 (2016) TA \l "State v. Floyd, 369 N.C. 329, 335 (2016)" \s "State v. Floyd, 369 N.C. 329, 335 (2016)" \c 1  (alteration in original) (internal citation omitted) (quoting State v. Roberts, 270 N.C. 655, 658 (1967) TA \l "State v. Roberts, 270 N.C. 655, 658 (1967)" \s "State v. Roberts, 270 N.C. 655, 658 (1967)" \c 1 ). The common law defines an assault as an overt act or attempt, with force and violence, to do immediate physical injury to the body of another person, or to put a person of reasonable firmness in fear of immediate bodily harm. Roberts, 270 N.C. at 658 TA \s "State v. Roberts, 270 N.C. 655, 658 (1967)" .
As the definition suggests, “assault is a broad concept”: a “single assault” can encompass one physical contact with another person or a “deluge” of contacts. State v. Dew, 379 N.C. 64, 2021-NCSC-124 TA \s "State v. Dew, 379 N.C. 64, 2021-NCSC-124" , ¶ 23. Thus the “number of physical contacts with the victim” doesn’t necessarily equate to the number of assault charges the State can properly bring against a defendant. Id. Instead, the State may charge a defendant with multiple counts of assault stemming from a single “episode” or “transaction” “only when there is substantial evidence that a distinct interruption occurred between assaults.” Id. TA \s "State v. Dew, 379 N.C. 64, 2021-NCSC-124"  ¶¶ 19, 24, 27. In determining whether the evidence establishes a distinct interruption, the court considers the presence or absence of “an intervening event, a lapse of time in which a reasonable person could calm down, an interruption in the momentum of the attack, a change in location, or some other clear break delineating the end of one assault and the beginning of another.” Id. ¶ 27. TA \s "State v. Dew, 379 N.C. 64, 2021-NCSC-124" 
Conversely, evidence of “multiple, distinct injuries” is not, standing alone, sufficient to establish “a distinct interruption such that a defendant can be charged with multiple counts of assault.” Id. ¶ 28. TA \s "State v. Dew, 379 N.C. 64, 2021-NCSC-124"  Nor does the “magnitude of the harm done to the victim . . . automatically permit the State to stack charges against a defendant.” Id. TA \s "State v. Dew, 379 N.C. 64, 2021-NCSC-124"  Similarly, evidence of “different methods of attack” is not, by itself, sufficient to establish a distinct interruption. Id. ¶ 35 TA \s "State v. Dew, 379 N.C. 64, 2021-NCSC-124" . In short, evidence of a “confined and continuous attack,” one “without pause or interruption,” is insufficient to establish more than one assault. State v. Robinson, 381 N.C. 207, 2022-NCSC-60 TA \l "State v. Robinson, 381 N.C. 207, 2022-NCSC-60" \s "State v. Robinson, 381 N.C. 207, 2022-NCSC-60" \c 1 , ¶ 34; accord Dew, 2021-NCSC-124 TA \s "State v. Dew, 379 N.C. 64, 2021-NCSC-124" , ¶ 35 (evidence of “ongoing, continuous attack” showed “only one assault”).
When the State’s evidence fails to show a distinct interruption between assaults, the trial court should dismiss all but one assault charge. E.g., State v. Brooks, 138 N.C. App. 185, 189 (2000) TA \l "State v. Brooks, 138 N.C. App. 185, 189 (2000)" \s "State v. Brooks, 138 N.C. App. 185, 189 (2000)" \c 1  (defendant’s “second assault [charge] should have been dismissed” where there was “no evidence” of distinct interruption during assault).
C. The State’s evidence established an ongoing, continuous attack, without a distinct interruption, and thus the trial court should’ve dismissed one of the two assault charges.
Here, even when viewed in the light most favorable to the State, as is required on review, Bell, 359 N.C. at 25 TA \s "State v. Bell, 359 N.C. 1, 25 (2004)" , the State’s evidence fails to establish a distinct interruption during Mr Thompson’s “attack” on Mr Hendricks outside his trailer on the evening of 26 August 2020, Dew, 2021-NCSC-124 TA \s "State v. Dew, 379 N.C. 64, 2021-NCSC-124" , ¶ 23. Mr Hendricks testified that he was sitting in his wheelchair on the porch of his trailer when Mr Thompson came around the side of the building “cussing” at Mr Hendricks for shooting at his dog. (T pp 20-21, 22-23). Mr Thompson picked up a two-by-six board from the yard and threw it at Mr Hendricks on the porch, hitting him in the back and knocking him out of his wheelchair. (T p 23). Mr Thompson then grabbed a metal pipe or pole and hit Mr Hendricks with it three or four times in the right arm, side, and back. (T pp 23-24). The two men then went inside Mr Hendricks’ trailer, and he was never hit again. (T pp 24-25). Mr Hendricks’ right forearm was broken and cut, and he had some bruising on his abdomen. (T pp 39-40, 26).
None of Dew’s “examples” of distinct interruptions are present here. 2021-NCSC-124 TA \s "State v. Dew, 379 N.C. 64, 2021-NCSC-124" , ¶ 27. Mr Hendricks’ testimony didn’t establish any “intervening event[s].” He didn’t mention anything qualifying as a “lapse of time” in which Mr Thompson could’ve “calm[ed] down.” Nor did Mr Hendricks describe any “interruption in the momentum of the attack.” And, finally, his testimony didn’t reveal “some other clear break delineating the end of one assault and the beginning of another.”
Mr Hendricks’s testimony did, however, affirmatively establish that the “location” of the assault never “change[d]”: each and every contact—whether from the board or the pole—occurred while Mr Hendricks was on his porch. (T pp 21, 23-24).
Moreover, although Mr Hendricks suffered “multiple, distinct injuries”—a broken right forearm, a cut on that same arm, and abdominal bruising—they all occurred when Mr Thompson hit Mr Hendricks in rapid succession with the pole. (T p 24). Thus the nature and number of these injuries are insufficient, “standing alone,” to constitute a distinct interruption. And Mr Thompson’s use of “different methods of attack”—throwing a board and hitting with a pole—similarly “does not constitute a distinct interruption.” Id. ¶ 28 TA \s "State v. Dew, 379 N.C. 64, 2021-NCSC-124"  (emphasis in original).

In short, the State’s evidence shows a “non-stop” attack with no distinct interruption in the course of conduct. Id. ¶ 36. TA \s "State v. Dew, 379 N.C. 64, 2021-NCSC-124"  Accordingly, no jury could’ve reasonably inferred Mr Thompson committed two separate and distinct assaults. The trial court, therefore, erred by not dismissing one of the two assault charges against Mr Thompson. Brooks, 138 N.C. App. at 189. TA \s "State v. Brooks, 138 N.C. App. 185, 189 (2000)" 
D. The judgment entered on Mr Thompson’s conviction for misdemeanor assault with a deadly weapon, the lesser of the two assault convictions, should be vacated.
Here, the trial court entered judgment on Mr Thompson’s convictions for aggravated assault on a disabled person, which is a Class F felony under N.C.G.S. § 14-32.1(e), and assault with a deadly weapon, which is a Class A1 misdemeanor under N.C.G.S. § 14-33(c)(1). (R p 34). The misdemeanor assault statute includes prefatory language indicating it applies to punish an assault “[u]nless the conduct is covered under some other provision of law providing greater punishment.” N.C.G.S. § 14-33(c) TA \l "N.C.G.S. § 14-33(c)" \s "N.C.G.S. § 14-33(c)" \c 2 .
This language reflects the General Assembly’s recognition that two (or more) statutes may “apply” to punish “the same conduct,” and that when this scenario occurs, the trial court may sentence the defendant under either the statute providing the greater punishment or under the statute providing the lesser punishment—“but not both.” State v. Davis, 364 N.C. 297, 304 (2010) TA \l "State v. Davis, 364 N.C. 297, 304 (2010)" \s "State v. Davis, 364 N.C. 297, 304 (2010)" \c 1 . Consequently, when the trial court sentences the defendant “for the more heavily punishable offense,” the court is “not authorized” to also sentence the defendant for the offense providing lesser punishment for the same conduct. Id. at 304, 305. TA \s "State v. Davis, 364 N.C. 297, 304 (2010)" 
Here, Mr Thompson’s “convictions arose from the same assaultive act.” State v. Fields, 374 N.C. 629, 637 (2020) TA \l "State v. Fields, 374 N.C. 629, 637 (2020)" \s "State v. Fields, 374 N.C. 629, 637 (2020)" \c 1 . Because the trial court imposed punishment under § 14-32.1(e), which provides for greater punishment than § 14-33(c), the prefatory language in § 14-33(c) “serve[d] to prevent [Mr Thompson] from being separately punished for both” felony assault on a disabled person and misdemeanor assault with a deadly weapon. Id. at 634. TA \s "State v. Fields, 374 N.C. 629, 637 (2020)"  Accordingly, the court erred by sentencing Mr Thompson for both assault convictions. See also State v. Ezell, 159 N.C. App. 103, 111 (2003) TA \l "State v. Ezell, 159 N.C. App. 103, 111 (2003)" \s "State v. Ezell, 159 N.C. App. 103, 111 (2003)" \c 1  (where defendant’s convictions for a Class E felony assault and a Class F felony assault arose out of the “same conduct,” trial court couldn’t sentence him for the Class F felony assault because the relevant statute only applied if defendant’s conduct was not “covered under some other provision of law providing greater punishment”).
Mr Thompson’s case should be remanded for the trial court to (1) vacate his conviction for misdemeanor assault with a deadly weapon, the lesser of the two assault charges, and (2) resentence Mr Thompson on the remaining felony assault charge. See Dew, 2021-NCSC-124, ¶ 35 TA \s "State v. Dew, 379 N.C. 64, 2021-NCSC-124"  (remanding case for vacatur of misdemeanor assault conviction and entry of new sentence on remaining offenses where “there [wa]s substantial evidence of only one assault in the trailer”); Davis, 364 N.C. at 306 TA \s "State v. Davis, 364 N.C. 297, 304 (2010)"  (remanding case for trial court to vacate unauthorized sentence and to resentence defendant); but see Fields, 374 N.C. at 637 TA \s "State v. Fields, 374 N.C. 629, 637 (2020)"  (arresting—not vacating—judgment is appropriate remedy).
Conclusion
The trial court erred by failing to dismiss all but one of the assault charges against Mr Thompson when the State’s evidence established a continuous, ongoing attack, without any distinct interruption during the attack. Accordingly, this Court should remand the case for the trial court to vacate Mr Thompson’s conviction for misdemeanor assault with a deadly weapon, and to resentence him on the remaining charge.
Respectfully submitted, this the 17th day of February, 2023.
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