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ISSUES PRESENTED
I.
THE TRIAL COURT ERRED BY FAILING TO MAKE FINDINGS OF FACT REGARDING THE EXTENSION OF THE TRAFFIC STOP.
II.
THE TRIAL COURT ERRED IN DENYING MR. GEORGE’S MOTION TO SUPPRESS BECAUSE DEPUTY BASS LACKED REASONABLE, ARTICULABLE SUSPICION TO PROLONG THE COMPLETED TRAFFIC STOP.
Statement of the Case

On September 11, 2017, Marcus George was indicted for the following offenses: 

(1) 17 CrS 52091: Count I, trafficking in heroin by possession, Count II, trafficking in heroin by transportation, and Count III, possession with intent to sell or deliver heroin.  The State filed a separate habitual felon indictment for the offenses in 17 CrS 52091. (Rpp. 2-5)

(2) 17 CrS 52092: Count I, possession with intent to sell or deliver cocaine, Count II, maintaining a vehicle to keep or sell a controlled substance, and Count III, possession of testosterone.  For the felony offenses in 17 CrS 52092, the State filed a separate habitual felon indictment. (Rpp. 6-9)
(3) 17 CrS 52093:  Count I, possession of marijuana (1/2 ounce to 1 and ½ ounces) and Count II, possession of marijuana paraphernalia.  (Rp. 11) 

(4) 17 CrS 52094: Count I, alter or destroy criminal evidence and Count II, resisting a public officer. For the felony offense in 17 CrS 52094, the State filed a separate habitual felon indictment. (Rpp. 12-13)

During pre-trial hearings, the State announced that they were not proceeding on: Count III in 17 CrS 52092, all counts in 17 CrS 52093, and Count I in 17 CrS 52094.  (4/20/21 Tpp. 3-4)  At the close of all the evidence, the trial court dismissed Count II in 17 CrS 52092. (4/21/21, Tp. 159)   

On August 31, 2018, Mr. George’s attorney filed a motion to suppress the evidence seized during the traffic stop of Mr. George in July 2017.  (Rpp. 21-26)  A hearing was held on March 10, 2021 before the Honorable Henry L. Stevens and the motion was denied the same day.   Written findings of fact and conclusions of law were reduced to writing on April 19, 2021. (Rpp. 33-36) 
After the motion to suppress was denied, the case proceeded to trial.  On April 23, 2021, Mr. George was found guilty as follows: (1) 17 CrS 52091, Count I, trafficking in heroin by possession, Count II, trafficking in heroin by transportation, and Count III, possession with intent to sell or deliver heroin; (2) 17 CrS 52092, possession with intent to sell and deliver cocaine; (3) 17 CrS 52094, resisting a public officer. (Rpp. 148-50)  Mr. George pleaded guilty to attaining habitual felon status.  (Tpp. 151-54)  The trial court found he had 10 prior record points and prior record level of IV, (Rpp. 155-56) and sentenced him as follows.  The court consolidated all charges in 17 CrS 52091 into one judgment and commitment and sentenced Mr. George in the presumptive range to 88-118 months incarceration.  (Rpp. 157-58)  The court then consolidated the remaining convictions into one judgment and commitment and sentenced Mr. George in the presumptive range to 78-106 months incarceration.  (Rpp. 159-60) The judgments were ordered to run consecutively.
Mr. George gave notice of appeal in open court upon the entry of judgment and commitment on April 23, 2021. (Tp. 255; Rp. 163)  The Office of the Appellate Defender was appointed to represent Mr. George.  (Rpp. 164-65)  On October 7, 2021, the Guirguis Law Firm entered a notice of appearance on Mr. George’s behalf for appellate purposes and on October 26, 2021, appointed appellate counsel withdrew. Thereafter, nothing was filed in Mr. George’s case and no further action was taken until June 9, 2022.  On that date, the Guirguis Law Firm filed a motion to withdraw and request for re-appointment of the Office of the Appellate Defender in this Court.  The motion was granted that same day and the Office of the Appellate Defender was re-appointed.  The matter was assigned to undersigned counsel on June 20, 2022.  (Rp. 166)    

Statement of the FACTS

On July 27, 2017, Deputy Timothy Bass observed a car traveling at 70 miles per hour in a 55 mile per hour zone in Sampson County.  (3/10/21 Tp. 7; 4/20/21 Tp. 28) Marcus George was driving the car and a woman was in the front passenger seat.  Deputy Bass stopped the car and asked Mr. George for his license and registration.  (3/10/21 Tp. 7; 4/20/21 Tp. 28) Both items were produced, but Mr. George appeared nervous and would not make direct eye contact with the deputy. (3/10/21 Tp. 8, 11; 4/20/21 Tp. 29)  

Deputy Bass testified that he saw marijuana residue on the passenger floorboard and smelled the faint odor of marijuana.  (3/10/21 Tp. 10; 4/20/21 Tp. 30)  However, photographs taken by the Sheriff’s Department of the car at the scene show no marijuana on the floorboard. (Rpp. 41-44, 48-51) 

Because Mr. George appeared nervous and because Deputy Bass believed marijuana was present, he called for back-up. (3/10/21 Tp. 11; 4/20/21 Tp. 31)  Deputy Wilkes arrived as back-up, removed Mr. George from the car, and patted him down. (3/10/21 Tp. 12; 4/20/21 Tp. 32) 
Deputy Bass ran Mr. George’s license and registration through the computer system in his patrol car.  Deputy Bass intended to write Mr. George a speeding ticket, but had a power failure on his computer and was unable to complete the ticket.  (3/10/21 Tp. 13; 4/20/21 Tp. 33) Deputy Bass left his patrol car, walked to where Mr. George was standing, and told Mr. George he could not issue him a ticket and was simply giving him a verbal warning.  (3/10/21 Tp. 13; 4/20/21 Tp. 33)   Deputy Bass returned Mr. George’s license and registration to him. (3/10/21 Tp. 14; 4/20/21 Tp. 33)  

After returning Mr. George’s license and registration to him, Deputy Bass began questioning Mr. George.  Deputy Bass asked if there were any drugs in the car, such as marijuana, cocaine, or heroin. (3/10/21 Tp. 14; 4/20/21 Tp. 33)  Mr. George said there were not.  (3/10/21 Tp. 14; 4/20/21 Tp. 33)  Hoping to “get a response from” Mr. George, Deputy Bass asked if he could search his car. (3/10/21 Tp. 14; 4/20/21 Tp. 33) Mr. George said no. (3/10/21 Tp. 14; 4/20/21 Tp. 33) Deputy Bass then stated that he would perform a free air-sniff with a K-9. (3/10/21 Tp. 14; 4/20/21 Tp. 33) Deputy Bass ran the K-9 on the car and it alerted on the driver’s side door. (3/10/21 Tp. 16; 4/20/21 Tp. 36)
Deputy Bass searched the car and found a green leafy substance, a white powdery substance, vials of liquid, digital scales, cell phones, and a marijuana pipe.  (3/10/21 Tp. 17-19, 24; 4/20/21 Tp. 40-42)  When the officers attempted to arrest Mr. George, he struggled.  The officers TASED him, found a baggie with a brown powdery substance on his person, and observed him attempt to swallow a baggie with an off-white rock-like substance. (3/10/21 Tp. 22-24; 4/20/21 Tp. 44-45)
At the close of the motion to suppress hearing, Judge Henry denied Mr. George’s motion to suppress. (3/10/21 Tpp. 67-69) Those findings of fact and conclusions of law were reduced to a written order on April 19, 2021, are included in the record on appeal, and are attached as an Appendix to this brief.
 (Rpp. 33-36; Appendix) When the physical evidence seized by Deputy Bass was introduced at trial, defense counsel objected, and the trial court overruled the objection. (4/21/21 Tp. 80-81, 88-90)    
GROUNDS FOR APPELLATE REVIEW

The ground for appellate review is N.C. Gen. Stat. § 7A-27(b) and 15A-1444(a) TA \l "N.C. Gen. Stat. § 7A-27(b) and 15A-1444(a)" \s "N.C. Gen. Stat. § 7A-27(b) and 15A-1444(a)" \c 2 .  TA \l "N.C. Gen. Stat. § 7A-27(b) (2006)" \c 2 
STANDARD OF REVIEW
When reviewing a trial court’s ruling on a motion to suppress evidence, an appellate court determines whether challenged findings of fact are supported by competent evidence and whether those findings support the trial court’s conclusions of law. State v. Brewington, 170 N.C. App. 264, 271 (2005) TA \l "State v. Brewington, 170 N.C. App. 264, 271 (2005)" \s "State v. Brewington, 170 N.C. App. 264, 271 (2005)" \c 1 .  The trial court’s conclusions of law are reviewed de novo and must be legally correct. State v. Hernandez, 170 N.C. App. 299, 304 (2005). TA \l "State v. Hernandez, 170 N.C. App. 299, 612 S.Ed.2d 420 (2005)" \s "State v. Hernandez, 170 N.C. App. 299, 612 S.Ed.2d 420 (2005)" \c 1   “Under a de novo review, the court considers the matter anew and freely substitutes its own judgment for that of the lower court.” State v. Crandell, 247 N.C. App. 771, 774 (2016) TA \l "State v. Crandell, 247 N.C. App. 771, 774 (2016)" \s "State v. Crandell, 247 N.C. App. 771, 774 (2016)" \c 1 .
Mr. George’s attorney filed a pre-trial motion to suppress, which was denied after hearing.  A pre-trial motion to suppress, standing alone, is insufficient to preserve for appeal the admissibility of evidence introduced at trial.  State v. Grooms, 353 N.C. 50, 65-66 (2000) TA \l "State v. Grooms, 353 N.C. 50, 65-66 (2000)" \s "State v. Grooms, 353 N.C. 50, 65-66 (2000)" \c 1 .  If the evidence is subsequently introduced at trial, the party against whom the evidence is being offered must object anew. 
During Mr. George’s trial, the State moved to introduce State’s 21-23, the tangible evidence seized by the police during the traffic stop. (4/21/21 Tp. 80; Rp. 40) Defense counsel objected in the presence of the jury.  (4/21/21 Tp. 80) The parties then proceeded to an unrecorded bench conference. (4/21/21 Tp. 81) During a lunch break, the parties reconstructed the bench conference during which defense counsel stated that his objection was to the introduction of the physical evidence which he contended was acquired as a result of an illegal search and seizure of Mr. George during the traffic stop. (4/21/21 Tpp. 88-89) The trial court overruled the objection. (4/21/21 Tp. 90)
The Appellant asserts this was sufficient to preserve the issue for appellate review.  However, should the Appellee argue that it was insufficient because (1) defense counsel did not state the basis for his objection in the presence of the jury; (2) the basis of the objection was made in an unrecorded bench conference; (3) defense counsel did not object to Deputy Bass’ testimony on the search of the car or Mr. George generally; (4) defense counsel did not object to the introduction of State’s 29 and 29A, the crime laboratory forensic report that identified the seized substances as cocaine and heroin, on Fourth Amendment grounds;  or, (4) any other myriad reasons, this Court can review the issue for plain error. State v. Cabbagestalk, 266 N.C. App. 106, 110 (2019) TA \l "State v. Cabbagestalk, 266 N.C. App. 106, 110 (2019)" \s "State v. Cabbagestalk, 266 N.C. App. 106, 110 (2019)" \c 1 (citing State v. Waring, 364 N.C. 443, 468 (2010) TA \l "State v. Waring, 364 N.C. 443, 468 (2010)" \s "State v. Waring, 364 N.C. 443, 468 (2010)" \c 1 ).  For error to constitute plain error, the defendant must demonstrate that a fundamental error occurred at trial. State v. Lawrence, 365 N.C. 506, 518 (2012) TA \l "State v. Lawrence, 365 N.C. 506, 518 (2012)" \s "State v. Lawrence, 365 N.C. 506, 518 (2012)" \c 1 .  Error is fundamental if the defendant can establish prejudice – that is, after examination of the entire record, the error had a probable impact on the jury’s finding of the defendant’s guilt.  Id. 

PRESERVATION
North Carolina law vests a trial court with discretion to consider motions filed out of time and our appellate courts will not second-guess the exercise of that discretion after the trial court has ruled on the merits of the motion. United States v. Johnson, 953 F.2d 110, 115-16 (4th. Cir. 1991) TA \l "United States v. Johnson, 953 F.2d 110, 115-16 (4th. Cir. 1991)" \s "United States v. Johnson, 953 F.2d 110, 115-16 (4th. Cir. 1991)" \c 1 ; State v. Cobb, 248 N.C. App. 687, 692 (2016) TA \l "State v. Cobb, 248 N.C. App. 687, 692 (2016)" \s "State v. Cobb, 248 N.C. App. 687, 692 (2016)" \c 1 ; State v. Harrison, 2015 N.C. App. LEXIS 308, *7-8 (April 2015)(unpub.) TA \l "State v. Harrison, 2015 N.C. App. LEXIS 308, *7-8 (April 2015)(unpub.)" \s "State v. Harrison, 2015 N.C. App. LEXIS 308, *7-8 (April 2015)(unpub.)" \c 1 .

On September 18, 2017, the state provided Mr. George’s first attorney, Mario White, with a notice of intent to use evidence/statements pursuant to N.C. Gen. Stat. § 15A-976 TA \l "N.C. Gen. Stat. § 15A-976" \s "N.C. Gen. Stat. § 15A-976" \c 2 . (3/10/21 Tp. 5) On August 31, 2018, Mr. George’s second trial attorney, Mark Key, filed a motion to suppress evidence and statements of the accused.  (Rpp. 21-26)  At the motion to suppress hearing, the state moved to dismiss the motion for lack of timeliness.  (3/10/21 Tp. 5)  The trial court exercised its discretion, heard Mr. George’s motion to suppress, and ruled upon it.  (Tp. 7) Pursuant to this Court’s decisions in Cobb and Harrison, this Court “will not entertain challenges to the proper use of this discretion.” Cobb, 248 N.C. App. at 693 (citing Johnson, 953 F.2d at 116); Harrison, 2015 N.C. App. LEXIS at *8 (citing Johnson, 953 F.2d at 116).   
ARGUMENT
I.
THE TRIAL COURT ERRED BY FAILING TO MAKE FINDINGS OF FACT REGARDING THE EXTENSION OF THE STOP.
It is well-settled that findings of fact must support a trial court’s conclusions of law. State v. Brewington, 170 N.C. App. 264, 271 (2005) TA \s "State v. Brewington, 170 N.C. App. 264, 271 (2005)" .  In conclusion of law 7, the trial court concluded that the traffic stop was not unconstitutionally prolonged. (Rp. 36; Appendix 4) However, the trial court did not make findings to support that conclusion and the uncontroverted evidence shows that the stop was unconstitutionally extended.  
The only findings of fact to address the completion of the traffic stop and Deputy Bass’ extension of the same are findings 30-33. (Rp. 35; Appendix 3)  Those findings are incomplete and do not support the conclusion that the traffic stop was not unconstitutionally prolonged.  Findings of fact 30-33 are as follows:

●
Finding of fact 30:
The defendant stood at the window of Dep. Bass’ patrol car.  Dep. Bass told the defendant he would issue a speeding citation and defendant said it was going down a hill and Dep. Bass told him he was not.

●
Finding of fact 31:
The power failed on Dep. Bass’ computer and he returned defendant’s license and registration.

●
Finding of fact 32:
Dep. Bass requested consent to search and defendant said no.

●
Finding of fact 33:
Dep. Bass utilized his K9 to conduct a free air sniff of defendant’s vehicle and the K9 gave a positive alert for the odor of narcotics to the seam of the driver’s door near the handle.

(Rp. 35; Appendix 3)

Those findings are incomplete and fail to support conclusion of law 7 for the following reasons.  First, the findings imply that the stop was not over because Deputy Bass was still taking action related to the purpose of the stop – telling “the defendant he would issue a speeding citation[.]” (Rp. 35; Appendix 3) Second, the findings omit the bulk of the events which occurred when the stop was unconstitutionally extended. 

Deputy Bass’ uncontroverted testimony at the suppress hearing was that he attempted to write Mr. George a speeding ticket when he had a power failure on his computer and could not complete the ticket. (3/10/21 Tp. 13) Deputy Bass left his car, walked over to Mr. George who was standing on the side of the road, and told him he would not issue a ticket and was giving him simply a verbal warning. (3/10/21 Tp. 13) Deputy Bass then returned Mr. George’s license and registration to him. (3/10/21 Tp. 13) At that point, the stop ended. State v. Myles, 188 N.C. App. 42, 45 (2008) TA \l "State v. Myles, 188 N.C. App. 42, 45 (2008)" \s "State v. Myles, 188 N.C. App. 42, 45 (2008)" \c 1 .  However, Deputy Bass prolonged the stop after it ended.  Deputy Bass asked Mr. George if there were drugs in the car. (3/10/21 Tp. 14) Mr. George said no. (3/10/21 Tp. 14) Hoping to get a reaction from Mr. George, Deputy Bass asked for consent to search the car.  (3/10/21 Tp. 14) Mr. George said no. (3/10/21 Tp. 14) Deputy Bass informed Mr. George he would do a K9 search. (3/10/21 Tp. 14) Deputy Bass walked to Mr. George’s car, where the passenger was seated and asked the passenger, twice, if there were any drugs in the car. (3/10/21 Tpp. 14-15) The passenger replied no twice. (3/10/21 Tpp. 14-15) Deputy Bass removed the passenger from the car.  (3/10/21 Tp. 15) Deputy Bass then got the K9 and searched Mr. George’s car. (3/10/21 Tp. 15)
Therefore, the trial court erred in concluding that the stop was not prolonged because that conclusion, like all conclusions of law, must be supported by the findings, yet the trial court did not make findings regarding the extension of the stop.  Accordingly, the case must be remanded for a written order clarifying the trial court’s findings of fact and conclusion of law regarding the extension of the stop. State v. Swain, 2018 N.C. App. LEXIS 394 *5-6 (April 2018)(unpub) TA \l "State v. Swain, 2018 N.C. App. LEXIS 394 *5-6 (April 2018)(unpub)" \s "State v. Swain, 2018 N.C. App. LEXIS 394 *5-6 (April 2018)(unpub)" \c 1 .
  
 II.
THE TRIAL COURT ERRED IN CONCLUDING THAT THE TRAFFIC STOP WAS NOT UNCONSTITUTIONALLY PROLONGED.

A.
Deputy Bass unconstitutionally extended the completed traffic stop when Mr. George did not give consent to search his car and the deputy lacked reasonable articulable suspicion to justify the detention and search of Mr. George and his car. 

The Fourth Amendment to the United States Constitution states that “[t]he right of the people to be secure . . . , against unreasonable searches and seizures, shall not be violated.” State v. Bullock, 370 N.C. 256, 257 (2017) TA \l "State v. Bullock, 370 N.C. 256, 257 (2017)" \s "State v. Bullock, 370 N.C. 256, 257 (2017)" \c 1 (citing U.S. Const. amend. IV TA \l "U.S. Const. amend. IV" \s "U.S. Const. amend. IV" \c 7 ).  “‘A seizure that is justified solely by the interest in issuing a warning ticket to the driver can become unlawful if it is prolonged beyond the time reasonably required to complete that mission.’” State v. Williams, 366 N.C. 110, 116 (2012) TA \l "State v. Williams, 366 N.C. 110, 116 (2012)" \s "State v. Williams, 366 N.C. 110, 116 (2012)" \c 1 (quoting Illinois v. Caballes, 543 U.S. 405, 407 (2005) TA \l "Illinois v. Caballes, 543 U.S. 405, 407 (2005)" \s "Illinois v. Caballes, 543 U.S. 405, 407 (2005)" \c 1 ).  “[T]o detain a driver beyond the scope of the traffic stop, the officer must have the driver’s consent or reasonable articulable suspicion that illegal activity is afoot.” Id.  

In conclusion of law 7, the trial court concluded the stop was not prolonged and Deputy Bass had probable cause to search the vehicle based on his observations of marijuana residue on the passenger floorboard and the faint odor of marijuana. (Rp. 36)  This conclusion of law is erroneous because the traffic stop ended when Deputy Bass issued Mr. George a warning ticket and returned his license and registration to him. Rodriguez v. United States, 575 U.S. 348, 355 (2015) TA \l "Rodriguez v. United States, 575 U.S. 348, 355 (2015)" \s "Rodriguez v. United States, 575 U.S. 348, 355 (2015)" \c 1 ; State v. Myles, 188 N.C. App. 42, 45 (2008) TA \s "State v. Myles, 188 N.C. App. 42, 45 (2008)" . In order to extend the stop, Deputy Bass needed consent or reasonable articulable suspicion that illegal activity was afoot.  Mr. George did not consent to the search of his car, (3/10/21 Tp. 14; 4/20/21 Tp. 33) and Deputy Bass lacked the required reasonable suspicion to extend the stop.  

Deputy Bass testified that he believed criminal activity was afoot because he observed marijuana residue on the passenger floorboard and could smell the faint odor of marijuana. (3/10/21 Tp. 10; 4/20/21 Tp. 30) However, photographs taken by the Sheriff’s Department of the car at the scene show no marijuana on the floorboard. (Rpp. 41-44, 48-51)  Defense counsel argued there was no evidence to support the assertion by Deputy Bass regarding the marijuana on the floorboards. (3/10/21 Tpp. 61-62) Moreover, North Carolina has legalized hemp, N.C. Gen. Stat. § 106-568.50 TA \l "N.C. Gen. Stat. § 106-568.50" \s "N.C. Gen. Stat. § 106-568.50" \c 2 ; and the odor of marijuana and hemp are indistinguishable. State v. Parker, 2021-NCCOA 217 ¶ 28 (2021) TA \l "State v. Parker, 2021-NCCOA 217 ¶ 28 (2021)" \s "State v. Parker, 2021-NCCOA 217  28 (2021)" \c 1 .   Therefore, the odor of one substance, which is legal, cannot establish criminal activity of another substance, which is illegal, when both substances smell the same.  See generally State v. Cabbagestalk, 266 N.C. App. 106 (2019) TA \l "State v. Cabbagestalk, 266 N.C. App. 106 (2019)" \s "State v. Cabbagestalk, 266 N.C. App. 106 (2019)" \c 1 (where officer observed defendant drinking a beer and later observed her driving a car, he did not have reasonable suspicion to stop her based on the possibility of impaired driving).  

Although the trial court did not conclude that Deputy Bass had reasonable articulable suspicion to extend the traffic stop based upon Mr. George’s behavior, the trial court did make findings, in findings of fact 15, 25, and 28, that Mr. George was nervous. (Rpp. 34-35)  Those findings cannot support a conclusion that the traffic stop was constitutionally extended, because there was neither evidence nor findings that Mr. George’s nervousness rose to the level of extraordinary nervousness, which is what is required to justify an extension of a stop. 

This Court has held that, in the context of traffic stops, ordinary nervousness is not significant because many people become nervous when stopped by the police.  Myles, 188 N.C. App. 46.  Accordingly, a defendant must exhibit more than just ordinary nervousness for that factor, as part of the totality of the circumstances test, to constitute reasonable suspicion that criminal activity is afoot. State v. McClendon, 350 N.C. 630, 639 (1999) TA \l "State v. McClendon, 350 N.C. 630, 639 (1999)" \s "State v. McClendon, 350 N.C. 630, 639 (1999)" \c 1 .  Deputy Bass did not testify that Mr. George exhibited extraordinary nervousness during the stop.  In fact, Deputy Bass testified that the basis for his search was his marijuana-based observations while Mr. George’s nervousness only formed the basis for his decision to have Deputy Wilkes called as back-up. (3/10/21 Tp. 15)  Accordingly, this factor cannot be relied upon as support for the continued detention of Mr. George after the traffic stop was completed. 
For evidence to survive a Fourth Amendment challenge, the State must prove “by a preponderance of the evidence that the challenged evidence is admissible.”  State v. Wilson, 225 N.C. App. 246, 251 (2013) TA \l "State v. Wilson, 225 N.C. App. 246, 251, 736 S.E.2d 614, 618 (2013)" \s "State v. Wilson, 225 N.C. App. 246, 251, 736 S.E.2d 614, 618 (2013)" \c 1  (quotation marks and citation omitted).  This means that the burden of demonstrating evidence was lawfully obtained rests with the State.  State v. Cheek, 307 N.C. 552, 556-57 (1983) TA \l "State v. Cheek, 307 N.C. 552, 556-57 (1983)" \s "State v. Cheek, 307 N.C. 552, 556-57 (1983)" \c 1 ; State v. Battle, 202 N.C. App. 376, 381 (2010) TA \l "State v. Battle, 202 N.C. App. 376, 381 (2010)" \s "State v. Battle, 202 N.C. App. 376, 381 (2010)" \c 1 ; State v. Summey, 150 N.C. App. 662, 666 (2002) TA \l "State v. Summey, 150 N.C. App. 662, 666 (2002)" \s "State v. Summey, 150 N.C. App. 662, 666 (2002)" \c 1 ; State v. Smith, 118 N.C. App. 106, 111 (1996) TA \l "State v. Smith, 118 N.C. App. 106, 111 (1996)" \s "State v. Smith, 118 N.C. App. 106, 111 (1996)" \c 1 ; State v. Gibson, 32 N.C. App. 548, 586 (1977) TA \l "State v. Gibson, 32 N.C. App. 548, 586 (1977)" \s "State v. Gibson, 32 N.C. App. 548, 586 (1977)" \c 1 .  
In his written motion to suppress, defense counsel argued there were no facts which justified extending the traffic stop. (Rp. 25)  And at the motion to suppress hearing, defense counsel argued that there was no reasonable articulable suspicion to institute another investigation. (3/10/21 Tpp. 61-63)  Defense counsel’s challenge to the lack of reasonable articulable suspicion to extend the traffic stop, coupled with the State’s burden to establish admissibility of the evidence, preserves any issue related to the State’s failure to meet that burden.  Thus, Mr. George’s claim here – that Deputy Bass unconstitutionally extended a completed traffic stop without reasonable articulable suspicion – is properly before this Court because the defendant has not changed the underlying constitutional basis for suppression. See State v. Johnson, 2021-NCCOA-501 ¶ 14 (2021) TA \l "State v. Johnson, 2021-NCCOA-501 ¶ 14 (2021)" \s "State v. Johnson, 2021-NCCOA-501  14 (2021)" \c 1 . 
Should this Court conclude otherwise, Mr. George respectfully requests this Court to invoke Rule 2 to consider whether Deputy Bass’ extension of the completed traffic stop violated Mr. George’s constitutional rights. N.C.R. App. P. Rule 2 (“To prevent manifest injustice to a party . . . [an appellate court] may . . . suspend or vary the requirements or provisions of any of [the] rules”).  See State v. McDougald, 181 N.C. App. 41, 49 (2007) TA \l "State v. McDougald, 181 N.C. App. 41, 49, 638 S.E.2d 546, 552 (2007)" \s "State v. McDougald, 181 N.C. App. 41, 49, 638 S.E.2d 546, 552 (2007)" \c 1  (Elmore, J., dissenting) (opining that he would invoke Rule 2 to avoid manifest injustice and address the merits of a suppression issue not properly before the Court), rev’d in part on grounds stated in dissent, and remanding for consideration on the merits, 362 N.C. 224 (2008) TA \l "State v. McDougald, 181 N.C. App. 41, 49 (2007) (Elmore, J., dissenting) (opining that he would invoke Rule 2 to avoid manifest injustice and address the merits of a suppression issue not properly before the Court), rev’d in part on grounds stated in dissent, and remanding for consideration on the merits, 362 N.C. 224 (2008)" \s "State v. McDougald, 181 N.C. App. 41, 49 (2007) (Elmore, J., dissenting) (opining that he would invoke Rule 2 to avoid manifest injustice and address the merits of a suppression issue not properly before the Court), rev’d in part on grounds stated in diss" \c 1  (per curiam); State v. Adams, 250 N.C. App. 664, 674 (2016) TA \l "State v. Adams, 250 N.C. App. 664, 674, 794 S.E.2d 357, 364 (2016)" \s "State v. Adams, 250 N.C. App. 664, 674, 794 S.E.2d 357, 364 (2016)" \c 1  (invoking Rule 2 to reach the merits of defendant’s unpreserved motion to suppress argument); State v. Brunson, 165 N.C. App. 667, 670 (2004) TA \l "State v. Brunson, 165 N.C. App. 667, 670, 599 S.E.2d 576, 578 (2004)" \s "State v. Brunson, 165 N.C. App. 667, 670, 599 S.E.2d 576, 578 (2004)" \c 1  (invoking Rule 2 to review the merits of a statutory argument on appeal where the defendant made only a constitutional argument below); State v. Hall, 134 N.C. App. 417, 424 (1999) TA \l "State v. Hall, 134 N.C. App. 417, 424, 517 S.E.2d 907, 912 (1999)" \s "State v. Hall, 134 N.C. App. 417, 424, 517 S.E.2d 907, 912 (1999)" \c 1  (invoking Rule 2 to reach the merits of an argument not raised below in the defendant’s motion to suppress identification evidence).


 Because Deputy Bass lacked reasonable articulable suspicion of criminal activity, he could not extend the completed traffic stop.  Yet, Deputy Bass did so.  After issuing Mr. George a verbal warning and returning his license and registration, Deputy Bass began questioning him.  Deputy Bass asked Mr. George if he had any drugs in the car.  When Mr. George said no, Deputy Bass asked a question he routinely asks in an effort to invoke a response from drivers – he asked for consent to search the car.  After Mr. George declined to consent to a search of his car, Deputy Bass then stated that he would do a K9 sniff of the exterior of the car.  Before performing the dog sniff, Deputy Bass spoke to the passenger in Mr. George’s car and asked her two times if there were any drugs in the car. She replied no each time and Deputy Bass removed her from the car.  At that point, Deputy Bass got the dog and searched Mr. George’s car.  (3/10/21 Tpp. 14-16; 4/20/21 Tpp. 33-36) Therefore, the search and seizure of Mr. George and his vehicle was unconstitutional and the trial court erred in denying the motion to suppress. 
B.
The admission of the evidence at trial which resulted from the unlawful search rose to the level of plain error.
Allowing the evidence garnered as a result of the unlawful search and seizure to be admitted against Mr. George at trial after his suppression motion was denied rose to the level of plain error and caused manifest injustice. Plain error results when
the claimed error is a “fundamental error, something so basic, so prejudicial, so lacking in its elements that justice cannot have been done,” or “where [the error] is grave error which amounts to the denial of a fundamental right of the accused,” or the error has “resulted in a miscarriage of justice or in the denial to appellant of a fair trial.”

State v. Cummings, 352 N.C. 600, 616 (2000)(citations omitted).  As discussed above, the extension of the completed traffic stop was not based upon reasonable articulable suspicion.  


Had Mr. George’s suppress motion been granted, or the court declined to admit the evidence resulting from the search at trial, there would be no evidence to support the charges.  Thus, it is probable that Mr. George’s case could not have proceeded to trial and that he could not have been convicted of the charge. See State v. Ashworth, 248 N.C. App. 649, 662 (2016) TA \l "State v. Ashworth, 248 N.C. App. 649, 662 (2016)" \s "State v. Ashworth, 248 N.C. App. 649, 662 (2016)" \c 1 .  For these reasons, this Court should vacate his convictions and remand to the trial court with instructions to grant Mr. George’s suppression motion.  

CONCLUSION

For the reasons stated above, Mr. George respectfully asks this Court to reverse the trial court’s denial of his motion to suppress and remand to the trial court for further proceedings. 
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 APPENDIX
Trial court’s order
App. 1-4
State v. Harrison, 2015 N.C. App. LEXIS 308 (April 2015)(unpub.)
App. 5-11

State v. Swain, 
2018 N.C. App. LEXIS 394 (April 2018)(unpub)
App. 12-14
� The trial court’s order is 4 pages long.  There are 3 pages of findings of fact and 1 page of conclusions of law.  None of the findings or conclusions are numbered.  (Rpp. 33-36) For ease of appellate review, undersigned has individually numbered each finding and conclusion in the copy of the order appended to this brief. Throughout this brief, undersigned will refer to the numbered findings and conclusions added by counsel. The order, as it appears in the record, remains in its original form without numbers.    


� A copy of the unpublished Harrison opinion is attached.  


� A copy of the unpublished Swain opinion is attached.





