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ISSUES PRESENTED

I. The trial court erred by denying Mr. Branche’s motion to dismiss where there was insufficient evidence to support a first-degree murder conviction under either of the submitted theories.

II. The trial court erred when, over repeated objection, it instructed the jury on lying in wait.
III. The trial court plainly erred when it admitted repetitive, irrelevant, and unduly prejudicial photographs in violation of N.C. G. S. § 8C-1, Rule 403.
IV. The trial court erred by failing to sustain objections, grant a  mistrial, and otherwise intervene ex Mero motu in response to the State’s improper closing arguments.  The errors individually and collectively warrant a new trial.

Statement of the Case
Lewis Victor Branche, III, was tried at the 28 March 2022 session of Carteret County Criminal Superior Court, before the Honorable Joshua W. Willey, Jr., on an indictment for first-degree murder. On 5 April 2022, a jury convicted Mr. Branche of first-degree murder. The trial court sentenced Mr. Branche to life in prison without the possibility of parole. Mr. Branche gave oral notice of appeal on 5 April 2022.
GROUNDS FOR APPELLATE REVIEW

Mr. Branche appeals of right pursuant to N.C.G.S. §§ 7A-27(b) TA \l "N.C.G.S. § 7A-27(b)" \s "N.C.G.S. § 7A-27(b)" \c 2  and 15A- 1444(a). 
Statement of Facts
  At trial, Mr. Branche, though counsel, admitted to the jury he shot and killed his fiancée, Kristen Bennett, during an argument on 14 August 2018, at the home he owned and shared with Bennett, their five-year-old son, and Bennett’s parents.  (Tpp 29-31, 335-36)  Thus, the only question for the jury to decide was whether Mr. Branche was guilty of second-degree murder, which he admitted to, or first-degree murder under a premeditation and deliberation and/or lying in wait theory.  Despite the limited question before the jury, the State presented 25 witnesses and 177 exhibits, including 152 photographs.  (Rpp 7-13) Of those photographs, approximately 40 were autopsy related, approximately 40 were of the deceased body and parts, and approximately 50 were of the ground in the areas Mr. Branche put the body after Bennett’s death.  
The State’s witnesses included jailhouse informant William Greene, who testified Mr. Branche told him on the day Bennett died, Mr. Branche was arguing with her, including about other men’s numbers in her phone.  Bennett threatened to send Mr. Branche a video of herself having sex with someone else, and Mr. Branche “flipped out,” grabbed his gun, and shot Bennett in the head.  (Tpp 377-78; Ex 12, 9:11:53am)   

Law enforcement witnesses testified primarily about the search for and recovery of Bennett’s body and Mr. Branche’s initial statements in which he did not admit to killing Bennett.  

A medical examiner testified Bennett died from a single gunshot to the head.  (Tp 445)  The examiner continued at length about the state the body at the time of the autopsy, the way the autopsy was done, and the process of “rendering” the body by removing all the skin and muscle from the bones.  The examiner testified that she “renders a person down” to look for signs of trauma on the bones.  (Tpp 438, 467-68)  No relevant trauma was found.  (Tpp 479-80)  Many pictures of the body both before and after rendering were showed to the jury, in addition to photos of clothing, jewelry, and fingernails recovered with the body.  Many of these photos also depicted maggots.  
The State also called witnesses who helped established the timeline of when Mr. Branche and Bennett were home together on 14 August 2018, and how long Mr. Branche was gone from work that afternoon.  The State presented testimony from Ray Gray, a citizen who was driving by Bennett and Mr. Branche’s home and stopped when he saw them arguing while two kids were playing in the yard.  (Tpp 710-11)  Gray testified Bennett was the aggressor during the argument, screaming and yelling.  (Tp 712-14)  Gray asked Mr. Branche if he needed help.  (Tp 714)  Mr. Branche said no, and Bennett told Gray “to get the F out of here.”  (Tpp 714, 720)  As Gray was leaving, Mr. Branche was the last person he saw in the yard and was walking into the house.  (Tp 716)  

There were no eyewitnesses to the shooting, and the informant’s testimony was the only account of the shooting itself, but the State’s evidence showed that immediately after Bennett’s death, Mr. Branche moved her body to the wooded area just behind their home, covered it with dirt and branches,  then returned to work.  Two days later, after law enforcement had been walking the property, Mr. Branche moved the body to a burn pit on his grandfather’s property.  Greene said Mr. Branche put the body there for a reason: “If I do get out of here then I’ll have a place to go and see her, and my son will have a place to go and see her.”  (Ex 12, timestamp 9:10:23am) 

Mr. Branche was arrested a few weeks later when law enforcement determined Bennett was killed between approximately 3 and 4pm while home with Mr. Branche.  Bennett’s body was recovered approximately eleven months later, after being located using information from Greene. 

At trial, a first-degree murder charge was submitted to the jury under the theory of premeditation and deliberation with a lesser included of second-degree murder.  Over defense objection, a first-degree murder charge under the theory of lying in wait was also submitted.  The jury sent a note during deliberations, asking to review the layout of the house and the autopsy report.  (Tp 932)  The jury found Mr. Branche guilty under both theories of first-degree murder.  (Tp 934)
argument

I. The trial court erred by denying Mr. Branche’s motion to dismiss where there was insufficient evidence to support a first-degree murder conviction under either of the submitted theories.

Standard of Review and Preservation
At the close of evidence, defense counsel moved to dismiss the first-degree murder charge.  The trial court denied the motion.  (Tpp 838-39)  The issue is preserved for review.  N.C. R. App. P. 10(a)(3) TA \l "N.C. R. App. P. 10(a)(3)" \s "N.C. R. App. P. 10(a)(3)" \c 4 ; State v. Golder, 374 N.C. 238, 246 (2020) TA \l "State v. Golder, 374 N.C. 238, 246, 839 S.E.2d 782, 788 (2020)" \s "State v. Golder, 374 N.C. 238, 246, 839 S.E.2d 782, 788 (2020)" \c 1 .  “Whether the State presented substantial evidence of each essential element of the offense is a question of law” reviewed de novo.  Golder, 374 N.C. at 250 TA \l "Golder, 374 N.C. at 250, 839 S.E.2d at 790" \s "Golder, 374 N.C. at 250, 839 S.E.2d at 790" \c 1 .  During de novo review, this Court considers the matter anew and freely substitutes its own judgment for that of the trial court.  State v. Williams, 362 N.C. 628, 632-633 (2008) TA \l "State v. Williams, 362 N.C. 628, 632-633, 669 S.E.2d 290, 294 (2008)" \s "State v. Williams, 362 N.C. 628, 632-633, 669 S.E.2d 290, 294 (2008)" \c 1 .

Discussion

The jury was instructed on both lying in wait and premeditation and deliberation.  Neither theory was supported by sufficient evidence.  Mr. Branche’s first-degree murder conviction should be vacated.  His case remanded with instructions to enter a second-degree murder conviction—the crime the evidence showed and to which he admitted from the start of trial. 

A. There was insufficient evidence of premeditation and deliberation to sustain a first-degree murder conviction, and the trial court erred by denying Mr. Branche’s motion to dismiss.

The State’s theory of premeditation and deliberation was not based on substantial evidence.  See State v. Smith, 300 N.C. 71, 78-79 (1980) (defining substantial evidence as that which “a reasonable mind might accept as reasonable to support a conclusion”).  It was speculation, unsupported by facts or reasonable inferences.  Evidence raising only suspicion of guilt or conjecture cannot support a conviction.  State v. Simpson, 235 N.C. App. 398, 403-04 (2014) TA \l "State v. Simpson, 235 N.C. App. 398, 403-04, 763 S.E.2d 1, 5 (2014)" \s "State v. Simpson, 235 N.C. App. 398, 403-04, 763 S.E.2d 1, 5 (2014)" \c 1 .  This is true even where the suspicion aroused is strong.  State v. Campbell, 373 N.C. 216, 221, 835 S.E.2d 844, 848 (2019) TA \l "State v. Campbell, 373 N.C. 216, 221, 835 S.E.2d 844, 848 (2019)" \s "State v. Campbell, 373 N.C. 216, 221, 835 S.E.2d 844, 848 (2019)" \c 1 .  

The only accounts of the circumstances at the time of Bennett’s death came from Greene’s testimony and the medical examiner.  These accounts neither independently nor collectively supported a first-degree murder conviction.  When the evidence, viewed in the light most favorable to the State, fails to establish that an accused intentionally caused the victim’s death after premeditation and deliberation and with a specific intent to kill, the trial court should not submit the case to the jury on a theory of first-degree murder.  State v. Corn, 303 N.C. 293, 278 S.E.2d 221 (1981) TA \l "State v. Corn, 303 N.C. 293, 278 S.E.2d 221 (1981)" \s "State v. Corn, 303 N.C. 293, 278 S.E.2d 221 (1981)" \c 1 .  

To secure a first-degree murder conviction the State must prove the defendant (1) killed, (2) another living human being, (3) with malice, and (4) with a specific intent to kill formed after premeditation and deliberation.  N.C.G.S. § 14-17(a) TA \l "N.C.G.S. § 14-17(a)" \s "N.C.G.S. § 14-17(a)" \c 2 .  Only the  fourth element is at issue here, as Mr. Branche admitted the first three.
Premeditation is defined “as thought beforehand for some length of time, however short” and “at any point prior to the killing.”  Corn, 303 N.C. at 297, 278 S.E.2d at 223 TA \l "Corn, 303 N.C. at 297, 278 S.E.2d at 223" \s "Corn, 303 N.C. at 297, 278 S.E.2d at 223" \c 1 .  “An unlawful killing is committed with deliberation if it is done in a cool state of blood, without legal provocation, and in furtherance of a fixed design to gratify a feeling of revenge, or to accomplish some unlawful purpose.”  Id. (cleaned up).  Although premeditation and deliberation are often susceptible only to circumstantial evidence, the State must still present substantial evidence of those elements to sustain a first-degree murder conviction.  Jackson v. Virginia, 443 U.S. 307, 319 (1979) TA \l "Jackson v. Virginia, 443 U.S. 307, 319 (1979)" \s "Jackson v. Virginia, 443 U.S. 307, 319 (1979)" \c 1  (holding every element must be proved beyond a reasonable doubt to withstand constitutional scrutiny).  

1. This was a quintessential case of second-degree murder.  Bennett died at home during a domestic argument in which she threatened to send video of her having sex with other men to her fiancé, and he “flipped” and shot her.
All homicides are tragic, and partner violence perhaps especially so.  But the law still differentiates between degrees of murder.  The General Assembly has determined that a homicide with premeditation and deliberation should be punished more harshly than one without.  Our Supreme Court has said a homicide that occurs during a sudden quarrel ordinarily is not first-degree murder, because the argument leaves no time for reflection or the formation of a fixed purpose to kill.  Corn, 303 N.C. at 297; see also State v. Elliott, 344 N.C. 242 (1996).  If the purpose to kill was formed and immediately executed in a passion, especially if the passion was aroused by a recent provocation or by mutual combat, the murder is not deliberate and premeditated.  State v. Williams, 144 N.C. App. 526, 529-530 (2001), aff’d per curiam, 355 N.C. 272 (2002).  Put another way, when a “killing was the product of a specific intent to kill formed under the provocation of the quarrel or struggle itself, then there [is] no deliberation and hence no murder in the first degree.”  State v. Misenheimer, 304 N.C. 108, 114 (1981).  Here, there could be no premeditation and deliberation, as “the emotions produced by the(quarrel(overc[a]me [Mr. Branche]’s faculties and reason.”  State v. Harden, 344 N.C. 542, 555 (1996).
Though Mr. Branche and Bennett had disagreements and arguments like all couples, Mr. Branche did not premeditate or deliberate about Bennett’s murder.  Ray Gray, who was likely the last person to see Bennett alive other than Mr. Branche, testified that he stopped his car after seeing Bennett and Mr. Branche arguing in their front yard with two kids present.  (Tpp 710-11)  When Gray exited his car to see if he could help, “as they were fighting [Mr. Branche] was backing up and [Bennett] was aggressing on him the whole time.”  (Tp 712; see also Tp 719)  Gray viewed Bennett as the aggressor in the disagreement with Mr. Branche so much so that he held his phone in the air and asked Mr. Branche if he wanted Gray to call the police.  Mr. Branche simply said no, and Bennett yelled at the good Samaritan “to get the F out of here.”  (Tp 714; see also Tp 720)  As Gray was leaving, Bennett and Mr. Branche went into the house.  (Tp 716)  

According to jailhouse informant Greene, also that day while arguing outside, Bennett threw a rock at Mr. Branche’s truck, which he responded to by breaking her phone.  (Ex 12, timestamp 9:11:20am)  Greene testified that once inside, Bennett told Mr. Branche she was going to send him texts of her having sex with another man.  (Ex 12, 9:11:47am)  Greene said Mr. Branche “flipped out, had a .22, shot her.”  (Ex 12, 9:11:53am)  
Because the gunshot occurred during a prolonged and heated argument, and because the argument left no time for reflection or the formation of a fixed purpose to kill, there is not sufficient evidence of premeditation and deliberation for first-degree murder.  Mr. Branche admitted to second-degree murder from the outset.  The little evidence there was at trial about the shooting itself failed to show that Mr. Branche with premeditation or deliberation.  His conviction for first-degree murder based on premeditation and deliberation must be vacated.

2. Additional factors this Court considers to determine whether a killing was premeditated and deliberate also support vacating Mr. Branche’s conviction.
In addition to the defendant’s general state of mind discussed above, this Court considers a number of factors to determine whether a killing was premeditated and deliberate: (1) lack of provocation by the decedent; (2) defendant’s conduct and statements before, during, and after the killing; (3) defendant’s threats and declarations before and during the course of events giving rise to the decedent’s death; (4) ill-will or prior difficulty between the parties; (5) defendant’s dealing of lethal blows after the deceased was felled and rendered helpless; and (6) evidence the killing was carried out in a brutal manner.  State v. Clark, 231 N.C. App. 421, 424 (2013) TA \l "State v. Clark, 231 N.C. App. 421, 424, 752 S.E.2d 709, 711 (2013)" \s "State v. Clark, 231 N.C. App. 421, 424, 752 S.E.2d 709, 711 (2013)" \c 1 .

As discussed above, the killing happened in the middle of heated argument in which Bennett threatened to send Mr. Branche a video of herself having sex with another man.  There was no evidence Bennett’s murder was committed with any fixed design.  Compare State v. Bullock, 326 N.C. 253, 258 (1990) TA \l "Bullock, 326 N.C. at 258, 388 S.E.2d at 84" \s "Bullock, 326 N.C. at 258, 388 S.E.2d at 84" \c 1  (evidence showed “defendant planned to kill her mother two weeks prior[,](placed different medications in her mother’s beer and water in preparing to kill her[, and](prepared the pillow by wrapping it in plastic bags for the purpose of suffocating her mother.”).  There was no evidence Mr. Branche ever expressed an intention to injure or kill Bennett.  Compare id. (defendant announced plan to “get mama” before murder).  

There was evidence that Mr. Branche and Bennett had been arguing about suspected infidelity, her work at a strip club, and whether they would stay together.  (Tpp 366, 531-32, 772)  However, there was no evidence of prior violence or related statements of ill will between the two.  Compare State v. Gallagher, 313 N.C. 132, 135, 137-38 (1985) TA \l "State v. Gallagher, 313 N.C. 132, 135, 137-38, 326 S.E.2d 873, 876, 878 (1985)" \s "State v. Gallagher, 313 N.C. 132, 135, 137-38, 326 S.E.2d 873, 876, 878 (1985)" \c 1  (defendant’s statements about wishing the victim were dead and describing plans to kill him constituted evidence of ill will between the parties); State v. Simpson, 327 N.C. 178, 185 (1990) TA \l "State v. Simpson, 327 N.C. 178, 185, 393 S.E.2d 771, 775 (1990)" \s "State v. Simpson, 327 N.C. 178, 185, 393 S.E.2d 771, 775 (1990)" \c 1  (defendant previously assaulted victim).  

There was no evidence of blows after Bennett was felled.  In fact, the medical examiner testified she died from a single “penetrating gunshot wound of the head.”  Contrast State v. Watson, 338 N.C. 168, 179, 449 S.E.2d 694, 701 (1994) TA \l "State v. Watson, 338 N.C. 168, 179, 449 S.E.2d 694, 701 (1994)" \s "State v. Watson, 338 N.C. 168, 179, 449 S.E.2d 694, 701 (1994)" \c 1  (defendant shot victim once, paused, and then fired three additional gunshots at victim). 

And, there was no evidence here the killing was carried out in a particularly brutal manner in the legal sense.  Compare with State v. Vause, 328 N.C. 231, 239 (1991) TA \l "State v. Vause, 328 N.C. 231, 239, 400 S.E.2d 57, 62 (1991)" \s "State v. Vause, 328 N.C. 231, 239, 400 S.E.2d 57, 62 (1991)" \c 1  (evidence showed “defendant stabbed his victim no less than thirty-nine times(with sufficient force to bend the first knife he used before he picked up a second knife to complete his murderous attack”).  Bennett died from a single gunshot, and her body had no injuries other than those caused by the gunshot.  (Tp 445)
3. Guilty conscience evidence, including Mr. Branche’s actions after Bennett’s death, do not prove premeditation and deliberation.
Our appellate courts have stated repeatedly two principles that may appear at first blush to be in tension in this case: (1) actions taken after a murder can be evidence of premeditation and deliberation, and (2) guilty conscience evidence may be evidence of guilt, but not premeditation and deliberation.
Generally, when courts consider actions after the fact of a killing, it is in conjunction with actions taken or statements made before, during, and after a killing.  See, e.g., State v. Lane, 328 N.C. 598, 608-10, (1991) TA \l "State v. Lane, 328 N.C. 598, 608-10, 403 S.E.2d 267, 273-75 (1991)" \s "State v. Lane, 328 N.C. 598, 608-10, 403 S.E.2d 267, 273-75 (1991)" \c 1  (evidence of circumstances before (needing money, “casing” different locations, purchasing weapon, following exiting customer) and after (flight, threatening suicide), “taken as a whole” were sufficient to permit jury to find premeditation and deliberation).  In contrast, guilty conscience caselaw is straightforward and most often discussed in the context of flight.  See Williams, 144 N.C. App. at 531 TA \l "State v. Williams, 144 N.C. App. 526, 531, 548 S.E.2d 802, 805 (2001)" \s "State v. Williams, 144 N.C. App. 526, 531, 548 S.E.2d 802, 805 (2001)" \c 1  (holding evidence of premeditation and deliberation insufficient even though defendant fled the scene immediately following the crime); N.C.P.I.-Crim. 104.36 TA \l "N.C.P.I.-Crim. 104.36" \s "N.C.P.I.-Crim. 104.36" \c 3  (stating flight “has no bearing on the question of whether defendant acted with premeditation and deliberation [and](must not be considered by you as evidence of premeditation or deliberation”).  Nevertheless, as far back as 1925, our Supreme Court has said that guilty conscience evidence encompasses a variety of “[s]ubsequent acts, including flight or hiding the body, or burning the bloody clothes and otherwise destroying traces of the crime,” which “are competent on the question of guilt,” but are not evidence of premeditation and deliberation.  State v. Steele, 190 N.C. 506, 511 (1925) TA \l "State v. Steele, 190 N.C. 506, 511, 130 S.E. 308, 312, (1925)" \s "State v. Steele, 190 N.C. 506, 511, 130 S.E. 308, 312, (1925)" \c 1 .
This case illustrates why efforts to hide a body after killing—without any sort of plan, premeditation, or deliberation—are properly considered guilty conscience evidence as opposed to evidence of premeditation and deliberation. Here, the subsequent actions of burying Bennett’s body were neither probative nor sufficient to show the murder itself was premeditated or deliberate.  Indeed, “conduct of the defendant after killing in an attempt to avoid detection(is rarely relevant to the issue of premeditation.”  Commonwealth v. Blaikie, 375 Mass. 601, 605 (Mass. 1978) (citing W.R. LaFave & A.W. Scott, Jr., Criminal Law § 73, at 565 (1972)).  This is especially true given the absence of other relevant evidence tending to show the same.  
Certain after-the-fact actions may be more probative.  For example, if actions taken subsequent to a murder align with intentions stated before, taken together, those circumstances may provide the jury with probative information on the elements of premeditation and deliberation.  For example, in State v. Rodriguez, our Supreme Court listed ten separate circumstances, including three after-the-fact circumstances, which all together led to an inference of premeditation and deliberation.  371 N.C. 295, 315 (2018) (defendant was present where body was located, tried to clean up assault location, and sent texts from the victim’s phone to suggest she left town).  There, the post-crime factors were probative of premeditation and deliberation under the specific facts because, prior to the murder, the defendant explicitly threatened to kill the victim and dispose of her body, and because of the large number of inculpatory circumstances overall.  Rodriguez, 371 N.C. at 315; see also State v. Cummings, 332 N.C. 487, 499-500 (1992) (finding sufficient evidence of premeditation and deliberation where the evidence “combined” included, among other pre- and during-crime circumstances, that the defendant blamed the victim for his infant son’s recent death and purchased black trash bags the day the victim went missing, and the victim’s body was discovered wrapped in black trash bags.)  Where such a pre- and post-crime link exists, after-the-fact circumstances may be relevant.
Here, however, the burying of the body shows nothing about what brought about Bennett’s death, how it occurred, or whether it involved premeditation and deliberation.  Logically, the fact a person’s body was buried after the person’s death is no more indicative of a premeditated or deliberate murder than, for example, voluntary manslaughter.  Rather, it indicates an intention or mindset present after the death occurred.  People v. Anderson, 70 Cal. 2d 15, 32 (Cal. 1968) TA \l "People v. Anderson, 70 Cal. 2d 15, 32, 447 P.2d 942, 952 (Cal. 1968)" \s "People v. Anderson, 70 Cal. 2d 15, 32, 447 P.2d 942, 952 (Cal. 1968)" \c 1  (“Although this type of evidence may possibly bear on defendant’s state of mind after the killing, it is irrelevant to ascertaining defendant’s state of mind immediately prior to, or during, the killing.”).  “Evasive conduct shows fear: it cannot support the double inference that defendant planned to hide his crime at the time he committed it and that therefore defendant committed the crime with premeditation and deliberation.”  Id.; see also State v. Hummel, 196 Wn. App. 329, 356-357 (Wash. App. 2016) TA \l "State v. Hummel, 196 Wn. App. 329, 356-357, 383 P.3d 592, 607 (Wash. App. 2016)" \s "State v. Hummel, 196 Wn. App. 329, 356-357, 383 P.3d 592, 607 (Wash. App. 2016)" \c 1  (“The evidence that [the defendant] disposed of her body, concealed her death, and fraudulently obtained her disability checks after she died is evidence of guilt but does not prove premeditation.”). 
The double inference required to find premeditation and deliberation on the facts of this case is unjustified. In the absence of other meaningful evidence of premeditation and deliberation, our courts’ guilty conscience rule negates the value of any inference arising from the subsequent action of burying Bennett’s body.  In isolation, the fact Bennett’s body was buried should not give rise to an inference of premeditation or deliberation or constitute substantial evidence from which a “rational trier of fact could have found [premeditation or deliberation] beyond a reasonable doubt.” Campbell, 373 N.C. at 220 (cleaned up).  Further, considering all the evidence in this case, the State did not show premeditation and deliberation

Given the lack of substantial evidence of premeditation or deliberation, the trial court should have granted Mr. Bennett’s motion to dismiss.  It should not have submitted the first-degree murder charge to the jury.  Mr. Bennett respectfully requests this court vacate his conviction and remand for sentencing and entry of a judgment of second-degree murder.  Williams, 144 N.C. App. at 531 TA \l "Williams, 144 N.C. App. at 531, 548 S.E.2d at 805" \s "Williams, 144 N.C. App. at 531, 548 S.E.2d at 805" \c 1 .
B. Mr. Branche admitted to shooting Bennett during an argument in their shared home.  There was insufficient evidence of lying in wait to sustain a first-degree murder conviction.

Not having mentioned it in opening argument or during its case-in-chief, the State raised the theory of lying in wait for the first time after the close of all evidence in anticipation of the charge conference.  (Tpp 838-39)  The State presented essentially no evidence of premeditation and deliberation, see Section I.A supra, and Mr. Branche had already admitted to second-degree murder, so the State proposed a new theory of first-degree murder: lying in wait.  N.C.G.S. § 14-17(a). 

Lying in wait murder “refers to a killing where the assassin has stationed himself or is lying in ambush for a private attack upon his victim.”  State v. Allison, 298 N.C. 135, 147 (1979).  For lying in wait murder, the perpetrator does not have to wait at the site of the killing for some period or be concealed, and the victim does not have to be unaware of his presence.  State v. Leroux, 326 N.C. 368, 390 (1980); Allison, 298 N.C. at 148.  
The prosecutor and trial court interpreted language in these cases to mean that any time someone is shot in the back, it is lying in wait murder regardless of whether the assailant concealed himself or his presence was known to the decedent.  (Tpp 845-48)  This reads those cases far too broadly; the language in those cases must viewed in the context of the factual circumstances specific to those cases.  Indeed, more recent precedent from our Supreme Court interpreting Allison and Leroux makes clear that “a lying in wait killing requires some sort of ambush and surprise of the victim.”  State v. Lynch, 327 N.C. 210, 217, 218 (1990) (emphasis added).  The Lynch Court further emphasized: “Although concealment is not a necessary element of a murder perpetrated by lying in wait, it is clear from this Court’s prior decisions that some sort of ambush and surprise of the victim are required.”  Id at 218.
The circumstances in Lynch are closer to this case than the cases relied on below.  In Lynch, our Supreme Court concluded there was “no evidence that defendant ambushed or surprised [the victim] when he fatally stabbed her”:  

The evidence shows without contradiction that before the fatal stabbing defendant walked with his arm around the victim through the parking lot. Later defendant was observed chasing the victim across the lot, catching her and forcing her back to a car in the lot. The victim was heard to say, “No, please, don’t do that,” after which she was observed coming from between some cars, bleeding and calling for help. Defendant was observed running across the parking lot. There is simply no evidence that defendant lay in wait by ambushing or surprising his victim immediately before he inflicted the fatal stab wounds. Such evidence as there is tends to the contrary.

Id. at 218-19.
Here the evidence—all of which came from the State and is viewed in the light most favorable to the State—showed Mr. Branche and Bennett were actively engaged a back-and-forth argument—first in their front yard as witnessed by a passer-by and then inside their house as reported second-hand by Greene.  Mr. Branche and Bennett’s back and forth continued in their living room, escalated, and Mr. Branche shot and killed Bennett with a single gunshot.  Allowing a lying in wait charge to go to the jury on these facts is a stretch unjustified under the law.  Mr. Branche’s motion to dismiss should have been granted, and it was error to submit first-degree murder on the theory of lying in wait to the jury.

II. The trial court erred when, over repeated objection, it instructed the jury on lying in wait.
Standard of Review and Preservation

Defense counsel repeatedly objected to the lying in wait instruction and theory being submitted to the jury.  (Tpp 844-51)  This Court reviews preserved instructional for harmless error.  State v. Steen, 376 N.C. 469, 487 (2020). 
Discussion

As argued above and incorporated by reference, there was insufficient evidence Mr. Branche perpetrated a murder by lying in wait.  A conviction predicated on evidence insufficient to permit a reasonable jury to find that the State has proven beyond a reasonable doubt every element of the offense is a violation of due process of law.  Jackson, 443 U.S. 307; see also U.S. Const. amends. V and XIV; N.C. Const. Art. I, §§ 19 and 35.  

The prosecutor requested the lying in wait instruction and separate verdict sheet, arguing that because the bullet entered the back of Bennett’s head, lying in wait was necessarily justified: “[U]nless she has eyes in the back of the head, [lying in wait]’s going to apply.”  (Tp 847)  The prosecutor represented the holdings of Allison and Brown to say that “if they know of the defendant’s presence, but don’t know of his purpose to kill them, again, with their back turned, how would they know?” to justify the instruction.  (Tp 845) 

Trial counsel objected to the instruction given the lack of evidence to support that theory.  (Tpp 844-51)  Defense counsel noted there was no evidence of stalking or ambush, that instead this was a murder in their home no different than other domestic shootings.  (Tp 846)  The trial court overruled the defense objection, stating, “some of these cases makes it sound like even if you know the defendant’s there, it’s kind of like Old West justice, if you shoot them in the back, that hops it up to a first degree.”  (Tpp 845-46). 
The trial court’s analysis was inconsistent with our appellate court’s decisions.  In Allison, for example, our Supreme Court defined “murder perpetrated by lying in wait,” as “a killing where the assassin has stationed himself or is lying in ambush for a private attack upon his victim.”  Allison, 298 N.C. at 147.  The Court found a lying in wait instruction appropriate in that case based on the following facts: 

[D]efendant was parked facing the highway by which his wife would return to her son’s trailer; that as she passed by him he pulled in behind her car, and when she drove into the trailer lot he was “right on the bumper.” However, he “poured the gas on and went shooting out the road in the direction of his trailer.” Thereafter, while Mrs. Allison carried packages into the trailer after leaving her pocketbook on the fender of the car, defendant stationed himself beside or behind a tree 150 feet away on higher ground. When Mrs. Allison went back outside to get her pocketbook, defendant called to her and immediately fired a single lethal shot.  

Id. at 148.  In this context, the Court further explained, “An assailant who watches and waits in ambush for his victim is most certainly lying in wait” even if not concealed.  Id.  “If one places himself in a position to make a private attack upon his victim and assails him at a time when the victim does not know of the assassin’s presence or, if he does know, is not aware of his purpose to kill him, the killing would constitute a murder perpetrated by lying in wait.”  Id. 
Similarly, in Brown, a lying in wait instruction was supported where the defendant “announced [his] intention(to kill the victim,” “walked alone to the window beside the victim’s office,” “waited for the victim to ‘bend down,’” and then “shot him.”  State v. Brown, 320 N.C. 179, 190 (1987).  The confluence of factors present in Allison and Brown were not present here.  
As described above, our Supreme Court clarified in Lynch that any lying in wait murder must include some sort of ambush and surprise of the victim.  That simply is not the case here.  The fact a gunshot entered the back of decedent does not by itself justify a lying in wait instruction.  Here, the only evidence about what happened in the moments leading up to the actual shooting indicates Mr. Branche and Bennett were actively engaged in an argument in their shared home.  There is no evidence Mr. Branche stalked Bennett, ambushed her, hid away waiting for an opportunity to shoot her, waited some time for her to turn her back toward him, or killed her in any way the General Assembly contemplated as lying in wait murder.  To so contort the notion of lying in wait to elevate this killing to first-degree is indefensible under existing precedent.  It was error to instruct the jury on lying in wait and submit it for the jury’s consideration.
 The prejudice Mr. Branche suffered by allowing a jury to convict him on a theory not supported by the evidence is self-evident.  See State v. Brown, 312 N.C. 237, 249 (1984) (finding plain error where unsupported lying in wait instruction given); see also State v. Tucker, 317 N.C. 532, 540 (1986) (“it would be difficult to say that permitting a jury to convict a defendant on a theory(not supported by the evidence is not plain error even under the stringent test required to invoke that doctrine”).  
“[I]nstructional errors like the one at issue in this case are exceedingly serious and merit close scrutiny”  State v. Malachi, 371 N.C. 719, 738 (2018).  The State’s evidence of premeditation and deliberation was not overwhelming.  See Section I.A.  The lying in wait instruction was unsupported.  The error here was in no way harmless.  Both first-degree murder theories were weak and removing either one likely would have resulted in a second-degree murder conviction, the crime Mr. Branche admitted from the outset of trial.  For this error, Mr. Branche is entitled to a new trial.  Steen, 376 N.C. at 488. 
III. The trial court plainly erred when it admitted repetitive, irrelevant, and unduly prejudicial photographs in violation of N.C. G. S. § 8C-1, Rule 403.
Standard of Review and Preservation


Whether the use of photographic evidence is more probative than prejudicial and what constitutes an excessive number of photographs lies within the discretion of the trial court.  State v. Parker, 315 N.C. 249 (1985). Defense counsel did not object to the admission of the photos in question.  Where counsel fails to object to the admission of evidence, this Court reviews any deficiencies for plain error.  N.C. R. App. P. 10(a)(4); State v. Miles, 223 N.C. App. 160, 164 (2012).  Plain error is error which “resulted in a miscarriage of justice or in the denial to appellant of a fair trial” or “had a probable impact on the jury’s finding that the defendant was guilty.”  State v. Odom, 307 N.C. 655, 660 (1983).

Discussion

The State admitted a staggering 150+ photographs in this case (Rpp 7-13), where the only issue for the jury was whether Mr. Branche was guilty of first- or second-degree murder.  The State is entitled to present relevant evidence necessary to prove its claims.  And that certainly includes pictures of the victim’s body in a murder case.  The State is not, however, permitted to present repetitive, irrelevant, and overly gory pictures simply to raise the jury’s sympathy.  State v. Hennis, 323 N.C. 279, 284 (1988) (stating “when the use of photographs that have inflammatory potential is excessive or repetitious, the probative value of such evidence is eclipsed by its tendency to prejudice the jury”).  The 40 full-color photos from the autopsy, the 40 full-color photos of decomposed body parts, the 50 full-color photos of dirt, and the approximately 17 full-color photos including maggots in this case were just that.  See, e.g., Hennis, 323 N.C. 279 (abuse of discretion to admit 35 autopsy and crime scene photographs); State v. Johnson, 298 N.C. 355 (1979) (prejudicial error in sentencing phase of capital trial to admit photographs of the murder victim’s body, two months after his death, in advanced stages of decomposition).  Compare  State v. Bearthes, 329 N.C. 149, 161 (1991) (finding no error in admitting twelve photographs of autopsy).
In fact, even the prosecutor seemed to acknowledge the repetitive and/or irrelevant nature of the State’s photos.  For example, at one point during the medical examiner’s testimony, the prosecutor said, “82, 83 and 84, I can honestly tell you now that you’ve testified I’m not sure these things mean a whole lot, but I’ve already labeled them so I’m going to get to them,” then proceeded to introduce additional photos of Bennett’s rendered skull, even though those photos added no information, as they did not even show the bullet hole.  (Tpp 475-79; RSupp 69-71)  See State v. Wilds, 133 N.C. App. 195, 208 (1999) (“Factors a court may consider include what the photographs depict, the level of detail, the manner of presentation, and the scope of accompanying testimony.”).  Mr. Branche never disputed how Bennett was killed, the cause of death, or that he shot her.  Autopsy pictures must be relevant on an issue involved in the case, such as the cause of the victim’s death.  State v. Robinson, 283 N.C. 71, 77 (1973).  While medical examiners, criminal attorneys, and trial judges may be numbed to such photos, the average juror is not.  
When jurors are handed piles of pictures that include photo after photo of a decomposed body, of dirt and objects crawling with maggots, and of body parts stripped of their skin and muscle, the use of photos becomes more prejudicial than probative and constitutes excess that should not be admitted under Rule 403.  See State v. Mercer, 275 N.C. 108, 120 (1969) (excessive number of photos depicting substantially the same scene may be sufficient ground for new trial when the photos tend only to inflame the jurors); State v. Sledge, 297 N.C. 227, 231-32 (1979) (admonishing the State that it “likely could have illustrated the medical testimony fully as well with fewer pictures.  Excessive use of photographs is not favored.”); Tpp 415, 457, 461, 466, 471, 477, 573, 576, 581, 622, 651 (publishing groups of photos to the jury).      

“[W]hen a photograph ‘add[s] nothing to the State’s case,’ then its probative value is nil, and nothing remains but its tendency to prejudice.” Hennis, 323 N.C. at 286 (quoting State v. Temple, 302 N.C. 1, 14 (1981)).  Here, the vast majority of the photographs were of little or no probative value either because they were repetitive or irrelevant.  Counsel asks this Court to review the following photos in the Record Supplement for their repetitive nature:

· State’s 60-66 (RSupp 47-53): gruesome photos of decomposing body covered in maggots and decay

· State’s 43, 44, 46 (RSupp 30, 31, 33): virtually identical, zoomed in photos of the back of Bennett’s head covered in dirt and maggots

· State’s 77-79 (RSupp 64-66): nearly identical close ups of skull with skin removed and maggots present showing bullet entry

· State’s 51-55, 58 (RSupp 38-42, 45): photos of dirty and maggot-covered clothing recovered with remains
· State’s Exhibits 29-35, 41-42 (RSupp 16-22, 28-29): showing tarp wrapped around remains

· State’s Exhibits 18-28 (RSupp 5-15): all showing the field where Bennett’s body was located, many with law enforcement officials in photos
· State’s Exhibits 36-40 (RSupp 23-27): showing dirt hole in ground where remains recovered
· State’s Exhibits 96-107 (RSupp 82-93): showing wooded area behind house/pile of sticks where remains initially buried

· State’s Exhibits 108-114, 138-150 (RSupp 94-100, 114-126): pictures of depression in dirt where remains initially buried
In addition, the State’s exhibits included pictures that were wholly irrelevant to the State’s case but likely to rouse the passions of the jury:

· State’s Exhibits 29, 31, 47, 50, 56 (RSupp 16, 18, 34, 37, 43): photos of bracelets found with remains 
· State’s Exhibits 49 and 56 (RSupp 36, 43): close up of hair tie with pieces of hair attached lying next to remains and hair tie with maggot attached, respectively
· State’s Exhibit 57 (RSupp 44): close up of lined-up press-on fingernails recovered with remains
· States Exhibits 67-74 (RSupp 54-61): assortments of bones arranged at autopsy after “rendering,” i.e., removing all skin and tissue

· State’s Exhibits 82-84 (RSupp 69-71): close up photos of skull without skin, not depicting bullet hole (Tpp 475-79)

Other than showing the gruesome nature of the body at the time of recovery, the maggots that lived on and near the body, and endless photos of the two dirt areas where the body had been buried, these photos were irrelevant, repetitive, and excessive.  Mercer, 275 N.C. at 120, 165 S.E.2d at 337.  As such, the photographs served only to prejudice Mr. Branche.  He is entitled to a new trial if he establishes that the introduction of the photographs was prejudicial. Hennis, 323 N.C. at 287.  
The admission of the repetitive, gruesome photos of Bennett’s remains, the repetitive photos of the burial scenes, and the irrelevant photos of personal effects in states of decay “resulted in a miscarriage of justice or in the denial to appellant of a fair trial” or “had a probable impact on the jury’s finding that the defendant was guilty” of first-degree murder.  Odom, 307 N.C. at 660.  To the extent the burying and moving of Bennett’s body were factors in any decision on premeditation and deliberation,
 there is no way the 50 photos of so-called clandestine graves did not unfairly prejudice Mr. Branche or were all justified under Rule 403.  In addition, once the State went beyond a handful of photos showing Bennett’s remains in their found state, additional pictures of her remains as found, her remains in the medical examiner’s manipulated state, and irrelevant photos of her personal effects only appealed to the jury’s passions, and probably swayed them from a second-degree conviction to a first-degree conviction.  The photos should have been excluded under Rule 403 and the trial court’s failure to do so prejudiced Mr. Branche. 
As discussed above, first-degree murder under theories of premeditation and deliberation and lying wait should not have been submitted to the jury.  There was far from overwhelming evidence of first-degree murder.  Instead, the State relied on gruesome, repetitive, and irrelevant photos to draw the jury’s sympathy and emotion.  Had the jury not been subjected throughout the trial to photos of the horrifically decomposed body, dirt and maggot filled holes in the ground, and bones from which all the skin and tissue had been removed, cooler heads may have prevailed during deliberations.  The photographs introduced into evidence were irrelevant, redundant, and prejudicial.  They added nothing to the trial and were intended only to appeal to the jurors’ sympathies.  Without the photographs, there is a reasonable probability the jury would have reached a different result.  The trial court’s failure to exclude the photographs was plain error.  Miles, 223 N.C. App. at 164.  Accordingly, Mr. Branche’s case should be remanded for a new trial.
IV. The trial court erred by failing to sustain objections, grant a mistrial, and otherwise intervene ex mero motu in response to the State’s improper closing arguments.  The errors individually and collectively warrant a new trial.

Standard of Review and Preservation
Defense counsel objected to the improper arguments discussed in subsections IV.A (Tp 893), IV.C (Tp 891), and IV.D (Tp 885).  This Court reviews overruled objections to closing arguments for abuse of discretion.  State v. Walters, 357 N.C. 68, 101 (2003) TA \l "State v. Walters, 357 N.C. 68, 101, 588 S.E.2d 344, 364 (2003)" \s "State v. Walters, 357 N.C. 68, 101, 588 S.E.2d 344, 364 (2003)" \c 1 .  “Application of the abuse of discretion standard to closing argument requires this Court to first determine if the remarks were improper.  Next, [the Court] determine[s] if the remarks were of such a magnitude that their inclusion prejudiced [the] defendant, and thus should have been excluded by the trial court.”  Id. (citation omitted).  

Counsel did not object to the offending argument discussed in subsection IV.B, which is therefore reviewed for gross impropriety.  “The standard of review for assessing alleged improper closing arguments that fail to provoke timely objection from opposing counsel is whether the remarks were so grossly improper that the trial court committed reversible error by failing to intervene ex mero motu.”  State v. Jones, 355 N.C. 117, 133 (2002) TA \l "State v. Jones, 355 N.C. 117, 133, 558 S.E.2d 97, 107 (2002)" \s "State v. Jones, 355 N.C. 117, 133, 558 S.E.2d 97, 107 (2002)" \c 1 .
Discussion

In a case where the State was largely unable to describe the circumstances of Bennett’s death, the prosecutor employed numerous improper arguments that infringed on Mr. Branche’s fundamental rights and deprived him of a fair trial.  The trial court’s failures to sustain objections, strike improper arguments, and issue curative instructions—intervening ex mero motu when necessary—individually and collectively “so infected the trial(that they rendered the conviction fundamentally unfair.”  State v. Davis, 349 N.C. 1, 45 (1998) TA \l "State v. Davis, 349 N.C. 1, 45, 506 S.E.2d 455, 479 (1998)" \s "State v. Davis, 349 N.C. 1, 45, 506 S.E.2d 455, 479 (1998)" \c 1 .  
A. The trial court abused its discretion when it overruled counsel’s objection to the prosecutor’s jury argument that Mr. Branche would serve a minimum sentence of 93 months unless the jury convicted him of first-degree murder.
A prosecutor has a duty to the state he or she represents and to the court as its officer to hold himself or herself “under proper restraint and avoid violent partisanship, partiality, and misconduct” that may deprive the defendant of a fair trial.  State v. Britt, 288 N.C. 699, 711 (1975).  Here, the prosecutor’s conduct fell short of that requirement when he argued the following:
You know, if I wanted to really upset you, I could tell you the punishment for second-degree murder, minimum punishment for second-degree murder for this defendant, 93 months. 

(Tp 893)

Defense counsel objected to this statement, and the trial court said “sustained.”  (Tp 893)  Then, referencing an earlier discussion about this argument, the prosecutor said, “I thought you said it was okay?” and without pause continued his closing argument, reiterating, “[Mr. Branche] doesn’t want you to give him a life sentence.”  (Tp 893)  See State v. Allen, 353 N.C. 504, 508 (2001) (holding it improper to reveal to the jury legal rulings made outside the jury’s presence).

With this argument, the prosecutor appealed directly to the jurors’ emotions.  (Tp 893)  This wholly inappropriate statement made it impossible for the jurors to fulfill their duty to decide guilt based on the evidence without concern as to sentencing.  See State v. Lopez, 363 N.C. 535 (2009) (holding a “criminal sentence under Structured Sentencing is determined through numerous interlocking decisions and findings made by the trial court after the jury has completed its work[,]” so, “even though a jury has returned its verdict in the guilt-innocence proceeding, counsels’ jury arguments forecasting the sentence are usually no better than educated estimates.”); State v. Ferguson, 718 S.E.2d 737, 2011 N.C. App. LEXIS 1208, at *39-40 (2011) (unpublished) (finding that the prosecutor’s argument stating that if convicted of the charged offense, “you can get as little as 38 months in the jail” was improper under the rationale of Lopez because it asserted a sentencing range before one had been determined). 
Prosecutors may not ask jurors to decide the case on improper grounds such as anger, fear, sympathy, or prejudice.  See, e.g., State v. Berry, 356 N.C. 490 (2002); State v. Smith, 279 N.C. 163 (1971); State v. Best, 265 N.C. 477 (1965); see also State v. Matthews, 358 N.C. 102 (2004) (after finding that prosecutor’s closing argument exceeded proper boundaries, the court admonished him “that the State’s interest ‘in a criminal prosecution is not that it shall win a case, but that justice shall be done’”).  
No efforts were made to right this wrong.  The prosecutor’s improper statement about upsetting the jury and a potential 93-month sentence was not struck from the record.  The jury was not instructed to ignore the information.  The jury deciding Mr. Branche’s fate was sent to deliberate with the inaccurate and inflammatory information that they were choosing between a life sentence and a 93-month sentence.  This is a classic case of ringing a bell that cannot be unrung, prejudicing Mr. Branche.  The trial court should have intervened ex mero motu by granting a mistrial, or, at a minimum, striking the statement and instructing the jury to ignore it altogether when making its guilt determination.

B. The trial court erred by failing to intervene ex mero motu when the prosecutor impermissibly commented on Mr. Branche’s failure to plead guilty.
Mr. Branche, through counsel, admitted to killing Bennett during the opening statement of trial.  (Tpp 335-36)  Nevertheless, the prosecutor made the following comment during closing:

Mr. McNeil [defense counsel] was kind enough to admit what his client could not deny, deny what his client could not admit, to being guilty of this. Killing another human being intentionally with malice[.]
(Tp 882)  This was both factually inaccurate, as a client’s admissions are made through counsel at trial, and impermissible.  A prosecutor may not comment on a defendant’s failure to plead guilty or his or her exercise of the right to be tried by a jury.  See U.S. Const. amend. VI; N.C. Const. art. I, § 24; State v. Larry, 345 N.C. 497 (1997); see also State v. Degraffenried, 262 N.C. App. 308, 310-11 (2018); State v. Thompson, 118 N.C. App. 33, 42 (1995).


The evidence of guilt of first-degree murder was far from overwhelming.  Arguments like this one both independently and in conjunction with the other improper arguments discussed herein unfairly malign Mr. Branche for exercising his fundamental rights, including to go to trial.
C. The trial court abused its discretion when it failed to sustain defense counsel objections to the prosecutor’s commentary on Mr. Branche’s decision not to testify.

Although a prosecutor may argue the State’s evidence has not been contradicted, our courts are clear that a prosecutor may not comment directly on the defendant’s right not to testify.  State v. Reid, 334 N.C. 551, 554 (1993); State v. Oates, 65 N.C. App. 112 (1983) (lamenting that prosecutors were not being effectively deterred from commenting upon defendants’ failure to take the stand and ordering a new trial).  In short, “[a]ny reference by the prosecutor to a criminal defendant’s right not to testify is error.”  Reid, 334 N.C. at 554.  That is exactly what happened here: 

The Judge will tell you that Mr. Branche does not have to testify, and the fact that he does not testify cannot be used against him and I want you to make sure you don’t use it against him.  But that doesn’t mean he can’t call other witnesses -- any witness.

(Tp 891)  This comment is indistinguishable from the one the prosecutor made in Reid, where our Supreme Court ordered a new trial.
  Reid, 334 N.C. at 554.  Our courts have said it does not matter if the prosecutor’s language tracks the pattern jury instruction.  Id. at 555.  It does not matter if the pattern jury instruction saying the same is given.  Id. at 557; State v. Gregory, 348 N.C. 203, 210 (1998).  A prosecutor simply cannot comment—at all—on a defendant’s decision whether to testify, a sacred right protected by both the State and Federal Constitutions.  Id.; U.S. Const., amend V; N.C. Const. Art. I, § 23; see also N.C.G.S. § 8-54.   

Here, trial counsel objected to the prosecutor’s argument.  (Tp 891)  The objection was initially sustained, but eventually overruled after the prosecutor argued, “Judge, I can argue where are the witnesses.”  (Tp 891)  But, of course, the prosecutor did not just argue about where other witnesses were.  He commented directly on Mr. Branche’s right to testify.  The court erred by overruling the objection.  Unlike cases in which such an error has been deemed cured, the court here did not strike the improper argument, nor did the court give a curative instruction.  The harm here went unaddressed and was precisely the type of “serious impropriet[y that] would make it impossible to attain a fair and impartial verdict.”  State v. Sanders, 347 N.C. 587, 601 (1998).  Mr. Branche had admitted to killing Bennett, and the State presented little to no evidence to support a first-degree conviction.  An error like this is exactly the type of error to tip the scales.  See Reid, 334 N.C. at 557-58.  Had the prosecutor’s thumb been properly removed from the scale, Mr. Branche likely would have been convicted of second-degree murder.  See id.
D. The trial court abused its discretion when it overruled counsel’s objection to the prosecutor’s incorrect description of the law regarding provocation and its application to this case.

Having requested and been denied an instruction based on State v. Simonovich, 202 N.C. App. 49 (2010), (Tpp 853-54), the prosecutor nevertheless argued the applicability of the case during closing:  

[Premeditation and deliberation] may be proved by circumstances from which they may be inferred, such as being a victim does not actually provoke the defendant into killing them, that doesn’t mean like screaming, or yelling, or saying I’m going to screw somebody. It means legally they -- they literally goad that person into -- into taking violent action against them. State versus Simonovich sets forth --

MR. MCNEIL: Your Honor, we object to that.

THE COURT: Overruled.

MR. SPENCE: State versus Simonovich, Court of Appeals, 2010. Provocation must be more than mere words as language, however abusive, neither excuses, nor mitigates killing. I’m not talking about cursing, flailing. We’re talking about absolutely goading somebody into doing it. 

(Tp 885)  This argument was misleading and an incorrect statement of law.  See State v. Britt, 285 N.C. 256, 273 (1974) (stating prosecutor may not make incorrect statements of law in argument).

The discussion in Simonovich the prosecutor relied on discusses what does and does not constitute adequate provocation to satisfy the elements of voluntary manslaughter. Specifically, this Court stated, “Provocation which will justify an instruction on manslaughter ‘must be more than mere words; as language, however abusive, neither excuses nor mitigates the killing[.]’”  Simonovich, 202 N.C. App. at 54.  Voluntary manslaughter, however, was not at issue in this case.  Defense counsel did not request a voluntary manslaughter instruction, and none was given.  Counsel never argued Bennett’s threats of graphic videos of her cheating in any way diminished Mr. Branche’s responsibility for killing her.  
The definition of provocation in Simonovich was specific to the voluntary manslaughter context.  The injection of this irrelevant case law essentially foreclosed a second-degree murder verdict when the law, accurately stated, only foreclosed voluntary manslaughter in this case.  Had the jury not been so misled, and in light of the lack of evidence of premeditation and deliberation or lying in wait, the jury  probably would have convicted Mr. Branche of second-degree murder.  A new trial is required.  
Conclusion

For the foregoing reasons, Mr. Branche respectfully requests that his conviction be vacated, and his case remanded for new trial or entry of a second-degree murder judgment.
Respectfully submitted, this the 23rd day of November, 2022.
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� But see Section I.A.3.


� In Reid, the Court reversed based on the following exchange:  


[The State]: Now defendant hasn’t taken the stand in this case —


[Defense Counsel]: Objection to his remarks about that, Your Honor.


THE COURT: Overruled.


[Defense Counsel]: Exception.


[The State]: The defendant hasn’t taken the stand in this case. He has that right. You’re not to hold that against him. But ladies and gentlemen, we have to look at the other evidence to look at intent in this case. . . .


Id.





