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ISSUE PRESENTED

I.
Whether the Court of Appeals abused its discretion in denying Ms. Rogers’s petition for writ of certiorari because the facts underlying her Alford plea to abducting her own children showed no abduction occurred and no other reason supported the denial of certiorari.
STATEMENT OF THE CASE
On 22 March 2021, a Harnett County Grand Jury returned a three-count indictment charging Ms. Rogers with two counts of “abduction of children” and one count of felony conspiracy. (App. 2-3)
 


On 8 October 2021, in the Superior Court Division of Harnett County before the Honorable Charles Gilchrist, Ms. Rogers, entered an Alford
 plea to the two child abduction charges, and the State dismissed the conspiracy charge. (App. 4-7)  The trial court accepted the plea and imposed a consolidated judgment in the presumptive range, sentencing Ms. Rogers to 16 to 29 months confinement suspended for 60 months, with a 90-day term of special probation. Ms. Rogers received credit for the 230 days she had already spent in jail. (App. 10-12) 

On 1 August 2022, Ms. Rogers filed a petition for writ of certiorari in the Court of Appeals, arguing that the Alford plea underlying her judgment was invalid because the factual basis did not support it. (App. 61-71) 
On 30 September 2022, the Court of Appeals issued an order denying the writ over the dissent of Judge Murphy, who indicated that he would have granted certiorari. (App. 1). On 14 October 2022, Ms. Rogers filed notice of appeal in this Court based on Judge Murphy’s dissent and a conditional petition for writ of certiorari. 
STATEMENT OF GROUNDS FOR APPELLATE REVIEW


Pursuant to N.C.G.S. § 7A-30(2) TA \l "N.C.G.S. § 7A-30(2)" \s "N.C.G.S. § 7A-30(2)" \c 2 , Ms. Rogers has an appeal of right to this Court based on Judge Murphy’s dissent in the Court of Appeals.

STATEMENT OF THE FACTS

On 8 October 2021, Ms. Rogers appeared before Judge Gilchrist remotely from jail where she had spent 230 days awaiting trial on charges that she, together with her mother Sondra Burton, conspired and abducted two of Ms. Rogers’s children. (App. 10, 37-39) The trial court went through the plea colloquy with Ms. Rogers and then asked the State for a factual basis to support the plea. 
The State recounted how investigators began their investigation of a reported abduction of Ms. Rogers’s two children, then ages five and six. The State explained that DSS had been awarded custody of the children and had placed them with Bessie Obas. Ms. Obas had taken the children to a church function. All the State said about how the children were taken was: “The children were playing by the door with others when the two women took the children from the church and put them in a car and left.” (App. 47) The rest of the State’s factual-basis statement recounted law enforcement’s ensuing efforts to locate the children and the arrest of Ms. Rogers and her mother. (App. 47-48) 
When asked by the court, Ms. Rogers’s attorney stipulated to a factual basis for the plea and declined to be heard. However, before the trial court accepted the plea, Ms. Rogers’s counsel said the following: 
Your Honor, I will say just for – I guess the reason for the Alford plea is that, according to the investigation, the children were there in a church. They were in a different room with a ten-year-old foster child when the parents – when the grandmother came, and they – according to the report, they weren’t traumatized in any way and went with them willingly. But Ms. Rogers is accepting responsibility and finds it’s in her best interest to plead guilty.

(App. 49)


Later, the court asked Ms. Rogers if she had anything to say. This is what she said:

I would like to say that [defense counsel] is right. I don’t have any prior convictions. I never had a record. So this is kind of a scary – surprising to me. However, I do accept what I have done. My kids were taken last year because of a missed play therapy appointment. DSS continued my other children’s case for nine months, and after those nine months of my rights for not seeing them, they went against my rights, not being able to see or hear from them or any of the other family. I do regret what I have done. I should have waited on the court and waited on God to see how it would be handled, but it was no malicious intent. It was no conspiring. It was just me wanting my kids back home. They have never been with anybody else but me and my siblings and my mother, so it was traumatizing to them to go to strangers they didn’t even know, and me doing everything that the court had said for over three years, and there’s no justice whatsoever. And I was just a mother wanting her children home.
(App. 50-51)


The court accepted the plea “based on the facts presented” and entered a consolidated judgment and commitment on the two abduction of children charges. (App. 53) A majority of a three-judge panel of Court of Appeals denied Ms. Rogers’s petition for writ of certiorari challenging the factual basis for her plea. Judge Murphy dissented, indicating that he would have granted the petition. Ms. Rogers appeals to this Court based on that dissent.
STANDARD OF REVIEW


This Court reviews “the Court of Appeals’ decision to allow a petition for writ of certiorari . . . for an abuse of discretion.” State v. Ricks, 378 N.C. 737, 2021-NCSC-116, P5 TA \l "State v. Ricks, 378 N.C. 737, 2021-NCSC-116, P5" \s "State v. Ricks, 378 N.C. 737, 2021-NCSC-116, P5" \c 1 .  A court abuses its discretion when its “ruling is manifestly unsupported by reason or is so arbitrary that it could not have been the result of a reasoned decision.” State v. Hennis, 323 N.C. 279, 285 (1988) TA \l "State v. Hennis, 323 N.C. 279, 285 (1988)" \s "State v. Hennis, 323 N.C. 279, 285 (1988)" \c 1 ; State v. Parker, 315 N.C. 249, 258-59 (1985) TA \l "State v. Parker, 315 N.C. 249, 258-59 (1985)" \s "State v. Parker, 315 N.C. 249, 258-59 (1985)" \c 1 .
ARGUMENT

I. The Court of Appeals abused its discretion in denying Ms. Rogers’s petition for writ of certiorari seeking review of the sufficiency of the factual basis to support her Alford plea where no reason argued or apparent in the record supported the court’s denial of the writ.

The facts before the trial court at the time it accepted Ms. Rogers’s Alford plea did not provide the strong evidence required to support the charge of abducting her own children. To the contrary, the facts before the court were that Ms. Rogers’s young children left willingly with their mother and grandmother and thus no abduction occurred. State v. Burnett, 142 N.C. 577, 581 (1906) TA \l "State v. Burnett, 142 N.C. 577, 581 (1906)" \s "State v. Burnett, 142 N.C. 577, 581 (1906)" \c 1 . Despite Ms. Rogers’s having shown merit or probable error in the trial court’s acceptance of her plea, a majority of the Court of Appeals denied Ms. Rogers’s petition for writ of certiorari. In so doing, the lower appellate court gave no reason or rationale for its discretionary decision. Because none of the reasons urged by the State below in opposition to Ms. Rogers’s petition provided the Court of Appeals with a reasoned basis for denying review, and because no other reasoned basis appears on the record, this Court should reverse the Court of Appeals’ decision and remand with instructions for that court to grant Ms. Rogers’s writ and either (1) allow for briefing on the merits or (2) reverse the trial court’s judgment, vacate the plea, and remand to the trial court for further proceedings. 
A. 
Discretion may not be exercised arbitrarily or without reason.
A writ of certiorari is “an extraordinary remedial writ to correct errors of law.” Button v. Level Four Orthotics & Prosthetics, Inc., 380 N.C. 459, 2022-NCSC-19, ¶ 19 TA \l "Button v. Level Four Orthotics & Prosthetics, Inc., 380 N.C. 459, 2022-NCSC-19, ¶ 19" \s "Button v. Level Four Orthotics & Prosthetics, Inc., 380 N.C. 459, 2022-NCSC-19,  19" \c 1  (cleaned up). “Its issuance is only appropriate when a defendant has shown merit in his arguments concerning the action to be reviewed or that error was probably committed below[.]” State v. Diaz-Tomas, 2022-NCSC-115, P18 TA \l "State v. Diaz-Tomas, 2022-NCSC-115, P18" \s "State v. Diaz-Tomas, 2022-NCSC-115, P18" \c 1  (cleaned up). While a defendant is not entitled to a writ of certiorari as a matter of right, State v. Walker, 245 N.C. 658, 659 (1957), cert. denied, 356 U.S. 946 (1958) TA \l "State v. Walker, 245 N.C. 658, 659 (1957), cert. denied, 356 U.S. 946 (1958)" \s "State v. Walker, 245 N.C. 658, 659 (1957), cert. denied, 356 U.S. 946 (1958)" \c 1 , neither can the writ be denied arbitrarily or without reason: that would be an abuse of discretion. See Hennis, 323 N.C. 279 at 285 (“Abuse of discretion results where the court’s ruling is manifestly unsupported by reason or is so arbitrary that it could not have been the result of a reasoned decision.”). Arbitrariness is, among other things, the absence of consideration. Cf. Steingress v. Steingress, 350 N.C. 64, 67 (1999) TA \l "Steingress v. Steingress, 350 N.C. 64, 67, 511 S.E.2d 298, 300 (1999)" \s "Steingress v. Steingress, 350 N.C. 64, 67, 511 S.E.2d 298, 300 (1999)" \c 1  (finding no abuse of discretion in declining to invoke Rule 2 “[i]n light of [the] thorough review and consideration by the Court of Appeals”).
For our legal system to be perceived as fair, it is important that our appellate courts refuse to condone arbitrary action in the guise of permissible discretion:

Discretion is an essential concept in judicial decision-making. Determining how and when to exercise its discretion is a crucial part of any court’s role. Black’s Law Dictionary defines “judicial discretion” as “[t]he exercise of judgment by a judge or court based on what is fair under the circumstances and guided by the rules and principles of law; a court’s power to act or not act when a litigant is not entitled to demand the act as a matter of right.” Discretion, Black’s Law Dictionary (9th Ed. 2009). . . . Individual judges and courts have discretion in many areas of law and our legal system is considered “fair” only where that discretion is exercised thoughtfully, carefully, and to the extent possible, in the same manner for cases and issues of the same sort.
State v. Campbell, 257 N.C. App. 739, 748 (2018) TA \l "State v. Campbell, 257 N.C. App. 739, 748 (2018)" \s "State v. Campbell, 257 N.C. App. 739, 748 (2018)" \c 1  (emphasis added). See also BMW of North America v. Gore, 517 U.S. 559 (1996) TA \l "BMW of North America v. Gore, 517 U.S. 559 (1996)" \s "BMW of North America v. Gore, 517 U.S. 559 (1996)" \c 1  (Breyer, J., concurring) (emphasizing the need for “reasonable constraints within which discretion is exercised,” and noting that constraining a “decisionmaker’s caprice . . . helps to assure the uniform general treatment of similarly situated persons that is the essence of law itself”) (cleaned up).

A petition for the writ of certiorari must show merit or that error was probably committed below. State v. Grundler, 251 N.C. 177, 189 (1959) TA \l "State v. Grundler, 251 N.C. 177, 189 (1959)" \s "State v. Grundler, 251 N.C. 177, 189 (1959)" \c 1 . This Court has held that the Court of Appeals abuses its discretion when it issues its writ of certiorari where the underlying claim is without merit. Ricks, 2021-NCSC-116, ¶ 11. By logical extension, a showing of merit should, at the very least, factor into assessing whether the writ’s denial constitutes an abuse of discretion. 
Once merit is shown, some other valid reason for denying the writ should be stated in the decision or be apparent from the record. Without such a requirement, petitions for writ of certiorari raising meritorious claims can be denied without any mechanism for reviewing whether discretion was appropriately exercised:

While, as in all discretionary acts of a court, reasonable persons may sometimes differ in the outcome, all that this court need find to sustain a discretionary act is that the trial court examined the relevant facts, applied a proper standard of law, and, using a demonstrated rational process, reached a conclusion that a reasonable judge could reach.
Loy v. Bunderson, 320 N.W.2d 175, 184 (Wis. 1982) TA \l "Loy v. Bunderson, 320 N.W.2d 175, 184 (Wis. 1982)" \s "Loy v. Bunderson, 320 N.W.2d 175, 184 (Wis. 1982)" \c 1 ; see also State ex rel. Wren v. Richardson, 389 Wis. 2d 516, 2019 WI 110, ¶ 39 TA \l "State ex rel. Wren v. Richardson, 389 Wis. 2d 516, 2019 WI 110, ¶ 39" \s "State ex rel. Wren v. Richardson, 389 Wis. 2d 516, 2019 WI 110,  39" \c 1  (applying the same standard to the discretionary decision of the lower appellate court). Cf. State v. Smith, 315 N.C. 76, 97 (1985) TA \l "State v. Smith, 315 N.C. 76, 97 (1985)" \s "State v. Smith, 315 N.C. 76, 97 (1985)" \c 1  (recognizing that a trial court’s failure to provide “appropriate statements, rationale, or findings of fact and conclusions of law” concerning a discretionary ruling under Evidence Rule 803(24) renders review of that discretion “virtually impossible” and therefore requiring trial courts to provide a record of their reasoning); see also Kenny A. ex rel. Winn, 559 U.S. 542, 558 (2010) (explaining that even in “a matter that is committed to the sound discretion of a trial judge . . . [i]t is essential that the judge provide a reasonably specific explanation for all aspects” of its determination because otherwise “adequate appellate review is not feasible”). Specht v. Patterson, 386 U.S. 605, 610 (1967) TA \l "Specht v. Patterson, 386 U.S. 605, 610 (1967)" \s "Specht v. Patterson, 386 U.S. 605, 610 (1967)" \c 1  (recognizing the importance of findings “to make meaningful any appeal that is allowed”).  Where, as here, the question is the adequacy of a factual basis—whether someone is actually guilty of a crime—the refusal to look at a meritorious case seems especially difficult to justify.  

B.
The Court of Appeals’ decision denying Ms. Rogers’s petition for writ of certiorari was unsupported by reason and was arbitrary.

In its order denying Ms. Rogers’s petition, the majority of the panel did not give a reason for its decision. “If no reasons are stated by the judge in making a ruling, the reasonable assumption is that the judge has been persuaded by the reasoning and argument of the opponent [in this instance, the State], and that supplies the support for his or her decision.” John W. Cooley, Callaghan’s Appellate Advocacy Manual § 3:02 (1993) TA \l "John W. Cooley, Callaghan’s Appellate Advocacy Manual § 3:02 (1993)" \s "John W. Cooley, Callaghan’s Appellate Advocacy Manual § 3:02 (1993)" \c 3 .

The State made three arguments against Ms. Rogers’s petition: (1) that the petition lacked merit, claiming the factual basis was sufficient to support the plea; (2) that the Court of Appeals lacked jurisdiction to issue its writ; and (3) that Ms. Rogers waived her right to challenge the adequacy of the factual basis for her Alford plea by failing to raise it below. (App. 78-87) All three arguments fail. Accordingly, none supported a reasoned denial of Ms. Roger’s petition. Because Ms. Rogers demonstrated probable merit of a preserved claim, because she used the appropriate mechanism to obtain relief, and because there was no other reasoned basis for denying her petition, the Court of Appeals abused its discretion. 
1.
Ms. Rogers’s claim has merit.

Below, Ms. Rogers argued that the factual basis before the trial court did not support her Alford plea. The State responded that the factual basis was sufficient. (App. 86) It was not. Because Ms. Rogers’s petition demonstrated merit or probable error, the State’s argument did not provide a reasoned basis for denying the petition. 

A trial court may not accept a guilty plea unsupported by a factual basis. N.C.G.S. § 15A-1022(c) TA \l "N.C.G.S. § 15A-1022(c)" \s "N.C.G.S. § 15A-1022(c)" \c 2 ; State v. Weathers, 339 N.C. 441, 453 (1994) TA \l "State v. Weathers, 339 N.C. 441, 453, (1994)" \s "State v. Weathers, 339 N.C. 441, 453, (1994)" \c 1 . Whether a plea is supported by a sufficient factual basis is a question of law and is reviewed de novo. State v. Robinson, 381 N.C. 207, 2022-NCSC-60, ¶ 29 TA \l "State v. Robinson, 381 N.C. 207, 214, 2022-NCSC-60, P29" \s "State v. Robinson, 381 N.C. 207, 214, 2022-NCSC-60, P29" \c 1 . 
“An Alford plea is one in which a defendant may maintain his innocence while agreeing to forego his right to a trial.” Wirsching v. Colorado, 360 F.3d 1191, 1204 (10th Cir. 2004) TA \l "Wirsching v. Colorado, 360 F.3d 1191, 1204 (10th Cir. 2004)" \s "Wirsching v. Colorado, 360 F.3d 1191, 1204 (10th Cir. 2004)" \c 1 . A sufficient factual basis to support an Alford plea requires “strong evidence of actual guilt.” Alford, 400 U.S. 25, 37. Such a “strong factual basis” is required to avoid constitutional error in accepting the plea. Id. at 38; State v. Canady, 153 N.C. App. 455, 457-458 (2002) TA \l "State v. Canady, 153 N.C. App. 455, 457-458 (2002)" \s "State v. Canady, 153 N.C. App. 455, 457-458 (2002)" \c 1  (requiring “strong evidence in the record of the defendant’s actual guilt”  to uphold an Alford plea); United States v. Mackins, 218 F.3d 263, 267 (3rd Cir. 2000) TA \l "United States v. Mackins, 218 F.3d 263, 267 (3rd Cir. 2000)" \s "United States v. Mackins, 218 F.3d 263, 267 (3rd Cir. 2000)" \c 1  (recognizing a strong factual basis was essential to the Alford Court’s determination that it was not constitutional error for the trial court to accept the plea despite defendant’s protestation of innocence); White Hawk v. Solem, 693 F.2d 825, 829 (8th Cir. 1982) TA \l "White Hawk v. Solem, 693 F.2d 825, 829 (8th Cir. 1982)" \s "White Hawk v. Solem, 693 F.2d 825, 829 (8th Cir. 1982)" \c 1  (“As long as there is in fact a strong factual basis supporting a guilty plea, it is valid even if the defendant protests his innocence.”); Willett v. Georgia, 608 F.2d 538, 540 (5th Cir. 1979) TA \l "Willett v. Georgia, 608 F.2d 538, 540, (5th Cir. 1979)" \s "Willett v. Georgia, 608 F.2d 538, 540, (5th Cir. 1979)" \c 1  (“when a defendant pleads guilty while claiming his or her innocence, the court commits constitutional error in accepting the plea unless the plea is shown to have a factual basis”).  

The determination that a factual basis exists “requires that some substantive material independent of the guilty plea itself appear of record which tends to show that defendant is, in fact, guilty.” Robinson, 2022-NCSC-60, ¶ 18. Thus, the legal question is “whether the stipulated facts fulfill the various elements of the offense or offenses to which the defendant is pleading guilty.” Id. And, in the context of an Alford plea, that showing must contain “strong evidence of actual guilt” to support the plea. Alford, 400 U.S. 25, 37. The factual-basis requirement insures “an independent judicial determination of [a] defendant’s actual guilt[.]” State v. Agnew, 361 N.C. 333, 337 (2007) TA \l "State v. Agnew, 361 N.C. 333, 337, 643 S.E.2d 581, 584 (2007)" \s "State v. Agnew, 361 N.C. 333, 337, 643 S.E.2d 581, 584 (2007)" \c 1 . A defendant’s stipulation to a factual basis “cannot and does not relieve the trial court of its subsequent duty to conduct an independent judicial determination that a sufficient factual basis exists to support the legal requirements of the charged offenses.” Robinson, 2022-NCSC-60, ¶ 29 (cleaned up, emphasis in original). 
The crime of child abduction is described in N.C.G.S. § 14-41: TA \l "N.C. Gen. Stat. § 14-41" \s "N.C. Gen. Stat. § 14-41" \c 2  

(a) Any person who, without legal justification or defense, abducts or induces any minor child who is at least four years younger than the person to leave any person, agency, or institution lawfully entitled to the child’s custody, placement, or care shall be guilty of a Class F felony.  

Id.

To sustain a conviction for child abduction there must be evidence that the child was taken by force, fraud, persuasion, or other inducement that exercised “controlling influence upon the child’s conduct.” State v. Ashburn, 230 N.C. 722, 723 (1949 TA \l "State v. Ashburn, 230 N.C. 722, 723 (1949" \s "State v. Ashburn, 230 N.C. 722, 723 (1949" \c 1 ) TA \l "State v. Lalinde, 231 N.C. App. 308, 312, 750 S.E.2d 868, 872 (2013)" \s "State v. Lalinde, 231 N.C. App. 308, 312, 750 S.E.2d 868, 872 (2013)" \c 1  (citations omitted) (finding sufficient fraud or inducement to sustain the abduction charge where a young girl left with a man who asked to marry her, not knowing he was already married). However, a minor who voluntarily leaves without force, fraud, or inducement has not been abducted.  Burnett, 142 N.C. 577, 581  TA \l "State v. Burnett, 142 N.C. 577, 55 S.E. 72 (1906)" \s "State v. Burnett, 142 N.C. 577, 55 S.E. 72 (1906)" \c 1 

 TA \l "State v. Chisenhall, 106 N.C. 676, 680, 11 S.E. 518, 519 (1890)" \s "State v. Chisenhall, 106 N.C. 676, 680, 11 S.E. 518, 519 (1890)" \c 1 .  

There was nothing in the record at the plea hearing that gave the trial court the strong factual basis necessary to support the plea. Specifically, there was no indication that the children were forced to leave or that they left out of fear, persuasion, or other inducement. Certainly, there was not the “strong evidence of actual guilt” required to support the plea. Alford, 400 U.S. at 37. To the contrary, there was evidence that the children left willingly, and therefore that no abduction occurred. Burnett, 142 N.C. at 581. 

At the appropriate time in the plea colloquy, the trial court asked the prosecutor for a factual basis. (App. 45) The prosecutor explained that DSS had removed Ms. Rogers’s children and placed them first with Ms. Rogers’s mother and later with another woman, Bessie Obas. 

As to the removal of the children alleged to constitute abduction, the prosecutor said: “[Bessie Obas] and the children were at the church there in Dunn, attending a function. The children were playing by the door with others when [Ms. Rogers and her mother] took the children from the church and put them in a car and left.” (App. 46) Nothing in the prosecutor’s statement indicated that the taking was done by force, fear, fraud, persuasion, or other inducement. The prosecutor was silent as to how the taking was accomplished.

Before the trial court accepted the plea, defense counsel gave the court information omitted from the prosecutor’s summary: 

[A]ccording to the investigation, the children were there in a church. They were in a different room with a ten-year-old foster child when the parents – when the grandmother came, and they – according to the report, they weren’t traumatized in any way and went with them willingly.

(App. 49) (emphasis added) 
In determining whether a factual basis exists, the trial court may consider various sources of information, including “[a] statement of the facts by the prosecutor[,]” and [a] statement of facts by the defense counsel.” N.C.G.S. § 15A-1022(c)(1), (5) TA \l "N.C.G.S. § 15A-1022(c)(1), (5)" \s "N.C.G.S. § 15A-1022(c)(1), (5)" \c 2 . A court must acquire these facts before the plea is accepted. N.C.G.S. §15A-1022(b) TA \l "N.C.G.S. §15A-1022(b)" \s "N.C.G.S. §15A-1022(b)" \c 2 . Here, defense counsel at first declined to add anything to the prosecutor’s statement of facts, but offered his statement soon thereafter, before the plea was accepted. The prosecutor did not disagree with defense counsel’s description of the facts.
Thus, the facts known to the trial court before it accepted the plea did not support an inference that the children were taken with force, fear, or other inducement. Indeed, information before the trial court showed that the children voluntarily left the church with their mother and grandmother. Given the children’s young ages—five and six years old—even without the additional information defense counsel provided, the only reasonable inference from the prosecutor’s statement is that the children went willingly with their close family members. 
In its response to Ms. Rogers’s petition, the State argued that the words, “took” and “put” were sufficient to show the required force, fraud, or persuasion to support the abduction charge. (App. 87) Neither word carries the weight the State sought to assign it. The verbs “take” and “put” say nothing about the means by which those actions are accomplished. In the context of armed robbery, this Court has recognized the distinction between the act (“taking”) and the means used to accomplish the act: “The gist of the offense is not the taking but the taking by force or putting in fear.” State v. Faison, 330 N.C. 347, 358 (1991) TA \l "State v. Faison, 330 N.C. 347, 358 (1991)" \s "State v. Faison, 330 N.C. 347, 358 (1991)" \c 1  (emphasis added, quoting State v. Powell, 299 N.C. 95, 102 (1980) TA \l "State v. Powell, 299 N.C. 95, 102 (1980)" \s "State v. Powell, 299 N.C. 95, 102 (1980)" \c 1 ). Indeed, in offenses requiring that an act be done “by force,” “force” is an essential element and must be proved. State v. Bowen, 139 N.C. App. 18, 25-26 (2000) TA \l "State v. Bowen, 139 N.C. App. 18, 25-26 (2000)" \s "State v. Bowen, 139 N.C. App. 18, 25-26 (2000)" \c 1  (indictment alleging forcible sex offense required an instruction that included the element of force; the trial court committed plain error by failing to include that element.); State v. Williams, 318 N.C. 624, 628 (1986) TA \l "State v. Williams, 318 N.C. 624, 628 (1986)" \s "State v. Williams, 318 N.C. 624, 628 (1986)" \c 1  (insufficient evidence to support the force element of first-degree rape charge as pled in the indictment was fatal).
While the State contended that “took” and “put” connote a forceful taking, the State posited that they “at an absolute minimum” support a reasonable inference that the children were induced to leave. Just as the bland verbs, “took” and “put” do not connote force, they also do not reasonably allow for an inference of inducement. “Inducement” here requires more than providing the child with the opportunity to leave. In this context, its meaning is plain and involves “enticing or persuading another person to take a certain course of action.” Inland Am. Winston Hotels, Inc. v. Crockett, 212 N.C. App. 349, 354 (2011) TA \l "Inland Am. Winston Hotels, Inc. v. Crockett, 212 N.C. App. 349, 354 (2011)" \s "Inland Am. Winston Hotels, Inc. v. Crockett, 212 N.C. App. 349, 354 (2011)" \c 1  (referencing and quoting the definition of inducement in Black’s Law Dictionary 845 (8th ed. 2009) TA \l "Black’s Law Dictionary 845 (8th ed. 2009)" \s "Black’s Law Dictionary 845 (8th ed. 2009)" \c 3 . 
Parents “take” their children places every day without using force, fraud, or other inducement. Children go willingly with their parents as a matter of course. Parents “put” young children in cars every day, most often without force, fraud, or persuasion. Further, given the uncontested fact that the children left willingly, those words cannot support a reasonable inference that Ms. Rogers used force, fear, persuasion, or other inducement to take her children from the church. 

Thus, there was no evidence that Ms. Rogers abducted the children, and there was evidence that she did not: Children who willingly go with their mother have not been abducted. Burnett, 142 N.C. at 581. “Not only, then, is this evidence insufficient to establish [Ms. Rogers’s] guilt; it . . . tends positively to show her innocence.” State v. Sinclair, 301 N.C. 193, 199 (1980) TA \l "State v. Sinclair, 301 N.C. 193, 198-99 (1980)" \s "State v. Sinclair, 301 N.C. 193, 198-99 (1980)" \c 1  (vacating and remanding judgments entered on pleas unsupported by a factual basis). 
The prosecutor’s statement did not provide facts that “fulfill[ed] the various elements of the offense or offenses to which the defendant is pleading guilty.” Robinson, 381 N.C. 207, 214, 2022-NCSC-60, ¶ 18. Moreover, here the error was all the more egregious because of the heightened standard of “strong evidence of actual guilt” that Ms. Rogers’s Alford plea required. The trial court violated N.C.G.S. § 15A-1022(c) TA \s "N.C. Gen. Stat. § 15A-1022(c)"  by accepting the plea without an adequate factual basis. The State’s arguments to the contrary did not provide the Court of Appeals with a reasoned basis to deny Ms. Rogers’s petition for writ of certiorari.


2.
A Petition for Writ of Certiorari was the appropriate means for Ms. Rogers to seek review. 
The State argued below that Ms. Rogers’s untimely notice of appeal deprived the Court of Appeals of jurisdiction to issue its writ. (App. 81)
 This argument was unfounded and did not provide a reasoned basis for the Court of Appeals to deny Ms. Rogers’s petition. 

There is no right to an appeal challenging the factual basis supporting a guilty plea. See N.C.G.S. § 15A-1444(e) TA \l "N.C.G.S. § 15A-1444(e)" \s "N.C.G.S. § 15A-1444(e)" \c 2  (stating the general rule that a defendant who pleads guilty in superior court has no right to appeal, subject to several exceptions that do not apply here); see also State v. Bolinger, 320 N.C. 596, 60 (1987) TA \l "State v. Bolinger, 320 N.C. 596, 60 (1987)" \s "State v. Bolinger, 320 N.C. 596, 60 (1987)" \c 1  (recognizing that generally there is no appeal as a matter of right to challenge the trial court’s acceptance of a guilty plea). A petition for writ of certiorari is the only appropriate mechanism for challenging a guilty plea based on a claim that the trial court improperly accepted the plea. Id.; see also State v. Ledbetter, 371 N.C. 192, 195 (2018) TA \l "State v. Ledbetter, 371 N.C. 192, 195, 814 S.E.2d 39, 42 (2018)" \s "State v. Ledbetter, 371 N.C. 192, 195, 814 S.E.2d 39, 42 (2018)" \c 1  (recognizing the Court of Appeals’ authority under N.C.G.S. § 15A-1444(e) TA \s "N.C.G.S. § 15A-1444(e)"  to review a defendant’s guilty plea through issuance of a writ of certiorari where no right to appeal exists). Ms. Rogers’s petition was not a substitute for a notice of appeal. Rather, it was the only avenue available to her to address the trial court’s error in accepting her Alford plea without an adequate factual basis. For these reasons, the State’s argument that the Court of Appeals lacked jurisdiction to grant Ms. Rogers’s petition was meritless and could not have provided a reasoned basis for the court to deny certiorari.
3.
Ms. Rogers’s challenge to the adequacy of the factual basis was preserved as a matter of law.


Below, the State argued that Ms. Rogers’s failure to object to the sufficiency of the factual basis in the trial court waived the issue on appeal, citing State v. Kimble, 141 N.C. App. 144 (2000), disc. rev. den., 353 N.C. 391 (2001) TA \l "State v. Kimble, 141 N.C. App. 144 (2000), disc. rev. den., 353 N.C. 391 (2001)" \s "State v. Kimble, 141 N.C. App. 144 (2000), disc. rev. den., 353 N.C. 391 (2001)" \c 1 . (App. 81). In Kimble, the Court of Appeals held that a failure to challenge the sufficiency of a factual basis for an Alford plea in the trial court waived appellate review of that issue. Id. at 147. As Ms. Rogers argued in her reply below, Kimble does not survive controlling precedent from this Court: that precedent holds that similar issues involving statutory mandates are preserved as a matter of law. (App. 90-92); State v. Chandler, 376 N.C. 361 (2020) TA \l "State v. Chandler, 376 N.C. 361 (2020)" \s "State v. Chandler, 376 N.C. 361 (2020)" \c 1 . Despite this Court’s precedent, recent decisions from the Court of Appeals show that the court continues to rely on Kimble to deny petitions for writs of certiorari and well may have done so here. Reliance on such a mistake of law is an abuse of discretion. See Dart Cherokee Basin Operating Co., LLC v. Owens, 574 U.S. 81, 91 (2014) TA \l "Dart Cherokee Basin Operating Co., LLC v. Owens, 574 U.S. 81, 91 (2014)" \s "Dart Cherokee Basin Operating Co., LLC v. Owens, 574 U.S. 81, 91 (2014)" \c 1  (“A court would necessarily abuse its discretion if it based its ruling on an erroneous view of the law.”) (cleaned up); see also Worley v. Moore, 370 N.C. 358, 364 (2017) TA \l "Worley v. Moore, 370 N.C. 358, 364 (2017)" \s "Worley v. Moore, 370 N.C. 358, 364 (2017)" \c 1  (“a trial court’s exercise of discretion is subject to reversal when the court[’s order is] based on a misunderstanding of the law”) (cleaned up).  
This Court has long recognized that issues related to a trial court’s failure to comply with a statutory mandate are preserved as a matter of law: “When a statute ‘is clearly mandatory, and its mandate is directed to the trial court,’ the statute automatically preserves statutory violations as issues for appellate review.” In re E.D., 372 N.C. 111, 117 (2019) TA \l "In re E.D., 372 N.C. 111, 117" \s "In re E.D., 372 N.C. 111, 117" \c 1  (quoting State v. Hucks, 323 N.C. 574, 579 (1988) TA \l "State v. Hucks, 323 N.C. 574, 579 (1988)" \s "State v. Hucks, 323 N.C. 574, 579 (1988)" \c 1 ), see also State v. Lawrence, 352 N.C. 1, 13 (2000) TA \l "State v. Lawrence, 352 N.C. 1, 13 (2000)" \s "State v. Lawrence, 352 N.C. 1, 13 (2000)" \c 1  (“When a trial court acts contrary to a statutory mandate, the defendant’s right to appeal is preserved despite the defendant’s failure to object during trial.”); State v. Ashe, 314 N.C. 28, 39 (1985) TA \l "State v. Ashe, 314 N.C. 28, 39 (1985)" \s "State v. Ashe, 314 N.C. 28, 39 (1985)" \c 1  (“when a trial court acts contrary to a statutory mandate and a defendant is prejudiced thereby, the right to appeal the court’s action is preserved, notwithstanding defendant’s failure to object at trial.”). 

In Chandler, 376 N.C. 361, this Court held that violations of N.C.G.S. § 15A-1023 TA \l "N.C.G.S. § 15A-1023" \s "N.C.G.S. § 15A-1023" \c 2 , which requires a judge to accept an informed guilty plea supported by a factual basis, are preserved notwithstanding a defendant’s failure to object at trial. The Court reasoned that the statute contains a statutory mandate, and statutory mandates are preserved as a matter of law. Id. at 366 (cleaned up). This Court defined a statutory mandate:

A statute contains a statutory mandate when it is clearly mandatory, and its mandate is directed to the trial court. A statutory mandate is directed to the trial court when it, either (1) requires a specific act by a trial judge; or (2) leaves no doubt that the legislature intended to place the responsibility on the judge presiding at the trial or at specific courtroom proceedings that the trial judge has authority to direct.

Id.


Like N.C.G.S. § 15A-1023, N.C.G.S. § 15A-1022(c) imposes a statutory mandate: “The judge may not accept a plea of guilty or no contest without first determining that there is a factual basis for the plea.” N.C.G.S. § 15A-1022(c) TA \s "N.C.G.S. § 15A-1022(c)" . The language is mandatory, and it is directed at the trial judge. Violations of the mandate are preserved for appellate review without objection in the trial court.  Chandler, 376 N.C. at 366
Indeed, this Court has long reviewed factual-basis challenges to guilty pleas without addressing preservation. The Court has reviewed challenges to factual bases even where the defendant stipulated to the existence of a factual basis in the trial court. State v. Agnew, 361 N.C. 333 (2007) TA \l "State v. Agnew, 361 N.C. 333 (2007)" \s "State v. Agnew, 361 N.C. 333 (2007)" \c 1 ; see also State v. Robinson, 381 N.C. 207, 2022-NCSC-60 TA \l "State v. Robinson, 381 N.C. 207, 2022-NCSC-60" \s "State v. Robinson, 381 N.C. 207, 2022-NCSC-60" \c 1  (reviewing factual basis with no indication that the defendant objected to the factual basis at trial). 
Despite this Court’s decisions and the statutory mandate contained in N.C.G.S. § 15A-1022(c) TA \s "N.C.G.S. § 15A-1022(c)"  that undermine Kimble’s holding, the Court of Appeals continues to rely on Kimble to deny petitions for writ of certiorari based on claims of inadequate factual bases. See State v. McCoy, COA19-85, Slip op. *5 (Aug. 6, 2019) TA \l "State v. McCoy, COA19-85, Slip op. *5 (Aug. 6, 2019)" \s "State v. McCoy, COA19-85, Slip op. *5 (Aug. 6, 2019)" \c 1  (unpublished, attached in Addendum) (denying defendants petition for writ of certiorari to review the adequacy of the factual basis for his plea, “in accordance with State v. Monroe, [256, N.C. App. 565], 822 S.E.2d 872 (2017) TA \l "State v. Monroe, [256, N.C. App. 565], 822 S.E.2d 872 (2017)" \s "State v. Monroe, [256, N.C. App. 565], 822 S.E.2d 872 (2017)" \c 1 , in which this Court denied the defendant’s petition for writ of certiorari because the defendant failed to preserve his issue on appeal.”). In Monroe, the court applied Kimble and denied defendant’s petition for writ of certiorari because he failed to raise his factual basis challenge in the trial court. Monroe, 256 N.C. App. at 568-569. See also State v. Taylor, 2022-NCCOA-338, ¶¶ 18-19 TA \l "State v. Taylor, 2022-NCCOA-338, ¶¶ 18-19" \s "State v. Taylor, 2022-NCCOA-338,  18-19" \c 1  (unpublished, attached in Addendum) (declining to reach the issue of the adequacy of a factual basis for a guilty plea because it was not raised in the trial court, citing Kimble, Monroe, and State v. Canady, 153 N.C. App. 455, 458 (2002) TA \l "State v. Canady, 153 N.C. App. 455, 458 (2002)" \s "State v. Canady, 153 N.C. App. 455, 458 (2002)" \c 1 ).
Kimble and its progeny ignore this Court’s precedent establishing that the claim here is preserved as a matter of law. The Court of Appeals abuses its discretion when it ignores this Court’s precedent. Dunn v. Pate, 334 N.C. 115, 118 (1993) TA \l "Dunn v. Pate, 334 N.C. 115, 118 (1993)" \s "Dunn v. Pate, 334 N.C. 115, 118 (1993)" \c 1  (“the Court of Appeals [. . .] has no authority to overrule decisions of the Supreme Court and has the responsibility to follow those decisions until otherwise ordered by the Supreme Court.”) (cleaned up); State v. Parker, 140 N.C. App. 169, 172 (2000) TA \l "State v. Parker, 140 N.C. App. 169, 172 (2000)" \s "State v. Parker, 140 N.C. App. 169, 172 (2000)" \c 1  (“it is not the Court of Appeals’ prerogative to overrule or ignore . . . written decisions of our Supreme Court”) (cleaned up).

This Court should presume the Court of Appeals followed its own recent precedent, as urged by the State, and denied certiorari based on an erroneous belief that the factual-basis issue had not been preserved. This would not be the first time the Court of Appeals ignored this Court’s precedent and denied certiorari based on a misreading of a defendant’s right to raise an issue in a cert petition. See e.g., State v. Killette, 381 N.C. 686 (2022) TA \l "State v. Killette, 381 N.C. 686 (2022)" \s "State v. Killette, 381 N.C. 686 (2022)" \c 1 ; State v. Ledbetter, 371 N.C. 192 (2018) TA \l "State v. Ledbetter, 371 N.C. 192 (2018)" \s "State v. Ledbetter, 371 N.C. 192 (2018)" \c 1 ; State v. Thomsen, 369 N.C. 22 (2016) TA \l "State v. Thomsen, 369 N.C. 22 (2016)" \s "State v. Thomsen, 369 N.C. 22 (2016)" \c 1 ; State v. Stubbs, 368 N.C. 40 (2015) TA \l "State v. Stubbs, 368 N.C. 40 (2015)" \s "State v. Stubbs, 368 N.C. 40 (2015)" \c 1 . If the Court of Appeals accepted the State’s waiver argument as a basis of denying cert—as it did in McCoy and Monroe—it was an abuse of discretion. See Worley, 370 N.C. at 364.
The error here is fundamental: the record indicates Ms. Rogers was convicted of a crime she did not commit. There was no reasoned basis in this record for the Court of Appeals to deny Ms. Rogers’s petition. Without a reasoned basis, and without any indication from the court as to its reasons for denying certiorari, the decision below is arbitrary and constitutes an abuse of discretion.    
CONCLUSION


For all the foregoing reasons, Ms. Rogers respectfully contends that the decision of the Court of Appeals should be reversed.    

Respectfully submitted this the 14th day of November, 2022.
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State v. McCoy, 

COA19-85, Slip op. (Aug. 6, 2019)
Add. 1-7 

State v. Taylor, 

2022-NCCOA-338
Add. 8-12 
� “App.” cited herein refers to the appendix filed in this Court with Ms. Rogers’s conditional motion to suppress.


� North Carolina v. Alford, 400 U.S. 25 (1970). 


� On 27 October 2022, the State moved this Court to dismiss Ms. Rogers’s appeal. Ms. Rogers responded to that motion on 3 November 2022. 


� Notably, the State has abandoned this argument in its response to Ms. Rogers’s conditional petition for writ of certiorari in this Court. 





