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Issue Presented

I. Did the trial court err by denying Mr. Hollis’ request to instruct the jury on accident where his version of events described a struggle over a gun?
STATEMENT OF THE CASE

On 15 July 2019, David Hollis was indicted for murder, discharging a firearm into occupied property, and two counts of possession of a firearm by a felon. (R pp 8-10).

The case came on for trial at the 25 October – 2 November 2021 Criminal Session of Martin County Superior Court, the Honorable Marvin K. Blount, III., presiding. The State proceeded on only one of the two possession of a firearm by a felon charges. The jury convicted Mr. Hollis of discharging a firearm into occupied property and possession of a firearm by a felon, but acquitted him of murder. (R pp 50-53). Judge Blount sentenced Mr. Hollis to 110 – 144 months of imprisonment for the discharging a firearm into occupied property charge and 19 – 32 months of imprisonment, consecutive, for the possession of a firearm by a felon charge. (R pp 56-59). Mr. Hollis gave oral notice of appeal in open court. (R p 60). 
GROUNDS FOR APPELLATE REVIEW

 Mr. Hollis appeals from a final judgment of the Martin County Superior Court pursuant to N.C.G.S. §§ 7A-27(b) and 15A-1444(a) TA \l "N.C.G.S. §§ 7A-27(b) and 15A-1444(a)" \s "N.C.G.S. §§ 7A-27(b) and 15A-1444(a)" \c 2 . 
Statement of the Facts 
In 2018, David Hollis and his live-in girlfriend had recently broken up, and she had just moved out of Mr. Hollis’ Robersonville, NC home. (T p 942).
A little after midnight on 24 June 2018, Mr. Hollis contacted a woman named Josefina Powers through an escort ad on skipthegames.com. (T p 252). He asked her if she could make an outcall to his house for an hour-long service call. (T p 255). They agreed on a price of $250. (T p 255). 

Ms. Powers had a friend named Corby Moses drive her to Mr. Hollis’ house. They left where they were in Greenville around 1:30 a.m. and arrived at Mr. Hollis’ house around 2:00 a.m. (T p 258). Mr. Moses pulled into the driveway and parked when they arrived. When a light turned on, Ms. Powers walked up to the side door of the house. She knocked and Mr. Hollis let her into his kitchen. They smoked a cigarette together and eventually engaged in oral sex in Mr. Hollis’ bedroom. (T p 902). When they were finished, she freshened up in the master bathroom and he in another bathroom. When he emerged he went back to the bedroom and noticed a few drawers on a jewelry armoire were ajar. (T p 903). He quickly noticed a few items were missing, including his cellphone, a Samsung Galaxy 7; about $300 cash; and a 40 caliber Smith and Wesson semi-automatic black and grey handgun. (T p 903). Ms. Powers was no longer in the house. 

Mr. Hollis thought “they were already gone and he was just stuck,” but went outside to confirm. (T p 903). He walked out the side door and saw a car still in the driveway. (T p 904). Mr. Moses was in the driver seat and Ms. Powers was in the passenger seat. Mr. Hollis yelled that his stuff was gone and he wanted it back. As the car started to go in reverse, he opened the door and reached in the car to grab ahold of the man. (T pp 704, 904). 

Mr. Hollis described what happened at the car as a struggle over a handgun inside the car, during which shots were fired. (T pp 682, 704). He told one officer he hadn’t fired anything, but had “wrestled” over the gun with the man in the car. (T p 709). In a later interview, he said that he didn’t see the gun, didn’t know who was shooting, but heard pops and saw flashes. (T p 905). The car went in reverse and the man was still firing shots as the car drug Mr. Hollis along and ended up in a ditch at the end of the driveway. (T p 709).  

When the car came to rest, Mr. Hollis got up and ran up the driveway to his truck. (T p 905). He couldn’t find his keys and ran into his house looking for them. (T p 906). He couldn’t find them, so he ran out the back door of his house, into a field behind his house and ultimately, into the woods. (T p 906). While fleeing he realized his arm hurt and he became aware that he had a gunshot wound. He stayed in the woods for a while and then began to walk to the road. (T pp 906-07). When he saw a police car, he flagged it down and gave a statement. (T p 907). He was taken to Martin General Hospital for medical treatment. (T p 605). He was ultimately transferred to Vidant Medical Center, where it was determined that he had a gunshot wound on his left arm. (T pp 606-07). One of the bones in his elbow was broken. (T p 612). Mr. Hollis had surgery to repair the broken bone, and was released. (T p 623).  

Unfortunately, while Mr. Hollis fled, Mr. Moses passed away in the car from gunshot wounds. He was shot four times, and had eight wounds – four entrance and four exit wounds. (T pp 636-37). Two of the shots were to Mr. Moses’ chest and they exited in an upward trajectory through his back near the shoulder. (T pp 640-50; 665-66). The other two shots went down through Mr. Moses’ thighs. (T pp 661-63).  No bullets penetrated the outside of the car. (T pp 563, 565). One exited out the roof of the car. (T pp 587-88).
Ms. Powers told a different version of events following their sexual activity, including the altercation that occurred at the car. She testified that she walked out of the bathroom and took the money that was laying on the table, and walked outside. (T p 265). She said she did not take anything except the money, and that she did not count it. (T p 266). When she walked up to the passenger side of Mr. Moses’ car, it was not running and was locked. (T pp 267-68). He was asleep against the driver’s side window. She knocked until he woke up and let her in the car. (T p 269). Mr. Moses started the car, but they sat there for a couple minutes while he woke up. (T pp 269-70).

At some point Mr. Hollis came walking down the driveway towards the car, yelling, with a silver handgun in his hand. (T pp 270-71). He was accusing her of stealing something. (T p 273). She dumped out the contents of her purse on the floor of the car. (T p 273). Ms. Powers testified that Mr. Hollis “walked up to the driver’s side door and put the gun inside the car” and “started shooting.” (T p 272). She heard five shots. (T p 273). Mr. Moses put the car in reverse and it ended up stuck in a ditch. (T p 272). She maintained that Mr. Moses did not have a weapon, and that she didn’t see the gun leave Mr. Hollis’ hand. (T pp 273, 280). Ms. Powers said that when Mr. Hollis was done shooting, he walked up the driveway and moved his truck. (T p 275). She took the money she received from her call with Mr. Hollis and put it in her vagina. (T p 279). She flagged down a car that drove past, and the driver called 911. (T p 277). Ms. Powers did not tell the police why she was really at Mr. Hollis’ home at first, and never told them about the money she hid until it had been “stolen” from the apartment she was living in at the time. (T p 330). When she spoke with police a few days after the incident, she told them that she didn’t think Mr. Hollis meant to do it. (T pp 313, 940).

Jury Charge
Mr. Hollis was ultimately charged with first-degree murder, discharging a firearm into occupied property, and possession of a firearm by a felon. Mr. Hollis filed a written request for an instruction on accident. (T p 970; R pp 26-27). After hearing argument regarding the instruction, the court denied Mr. Hollis’ request. He objected for the record. (T p 987). 

The court charged the jury on first-degree murder under both the theory of premeditation and deliberation and felony murder, the underlying felony being the discharging a firearm into occupied property charge. (T pp 1077-82). The jury was also instructed on second-degree murder, discharging a firearm into occupied property inflicting serious bodily injury, and possession of a firearm by a felon. (T pp 1083-1086). The jury acquitted on murder under both theories, but convicted Mr. Hollis of the underlying felony of discharging a firearm into occupied property as well as possession of a firearm by a felon. (R pp 50-53).
Argument
I. THE TRIAL COURT ERRED BY DENYING MR. HOLLIS’ REQUEST TO INSTRUCT THE JURY ON ACCIDENT WHERE HIS VERSION OF EVENTS DESCRIBED A STRUGGLE OVER A GUN.
Standard of Review:

Mr. Hollis requested an instruction on accident in writing, and argued for it at the charge conference. (R pp 26-27; T pp 980-81). When the judge denied his request, he objected for the record. (T p 987). As such, this issue is preserved for review. “[Arguments] challenging the trial court’s decisions regarding jury instructions are reviewed de novo by this Court.” State v. Osorio, 196 N.C. App. 458, 466 (2009) TA \l "State v. Osorio, 196 N.C. App. 458, 466 (2009)" \s "State v. Osorio, 196 N.C. App. 458, 466 (2009)" \c 1 . “Under a de novo review, the court considers the matter anew and freely substitutes its own judgment’ for that of the lower tribunal.” State v. Williams, 362 N.C. 628, 632-33 (2008) TA \l "State v. Williams, 362 N.C. 628, 632-33 (2008)" \s "State v. Williams, 362 N.C. 628, 632-33 (2008)" \c 1 .
Argument: 

The trial court erred by denying Mr. Hollis’ request for an instruction on the defense of accident where his version of events described a struggle over a gun. His statement to police and the trajectory of the bullets, viewed in the light most favorable to him, provided substantial evidence that Mr. Hollis discharged the firearm accidentally. As he was not engaged in unlawful conduct while he was trying to retrieve his property, and did not act in a way that showed a thoughtless disregard for safety, the instruction was warranted. Had the jury been instructed on accident there is a reasonable possibility that it would have come to a different verdict on discharging a firearm into occupied vehicle. N.C.G.S. § 15A-1443(a) TA \l "N.C.G.S. § 15A-1443(a)" \s "N.C.G.S. § 15A-1443(a)" \c 2 .
A. Legal Principles.
The court “has a duty to instruct the jury on all substantial features of the case arising on the evidence.” State v. Garrett, 93 N.C. App. 79, 80 (1989) TA \l "State v. Garrett, 93 N.C. App. 79, 8 (1989)" \s "State v. Garrett, 93 N.C. App. 79, 8 (1989)" \c 1 . “All defenses . . . including the defense of accident, are substantial features of a case and therefore warrant instructions.” Id. “When determining whether the evidence is sufficient to entitle a defendant to jury instructions on a defense or mitigating factor, courts must consider the evidence in the light most favorable to defendant.” State v. Robinson, 251 N.C. App. 326, 331 (2016) TA \l "State v. Robinson, 251 N.C. App. 326, 331 (2016)" \s "State v. Robinson, 251 N.C. App. 326, 331 (2016)" \c 1  (quoting State v. Mash, 323 N.C. 339, 348 (1988) TA \l "State v. Mash, 323 N.C. 339, 348 (1988)" \s "State v. Mash, 323 N.C. 339, 348 (1988)" \c 1 ).  
Instruction on the defense of accident is required if substantial evidence was introduced that the defendant committed the offense unintentionally, during the course of lawful conduct, and in a manner that did not involve culpable negligence (i.e., such recklessness or carelessness that signifies a thoughtless disregard of the consequences or safety and rights of others.). See N.C.P.I. – Crim. 307.11 TA \l "N.C.P.I. – Crim. 307.11" \s "N.C.P.I. – Crim. 307.11" \c 3 . 
A person is guilty of discharging a firearm into an occupied vehicle if he “intentionally, without legal justification or excuse, discharges a firearm into an occupied [vehicle] with knowledge that the [vehicle] is then occupied by one or more persons” or when there are grounds to believe it is occupied. State v. Spruiell, 252 N.C. App. 486, 492 (2017) TA \l "State v. Spruiell, 252 N.C. App. 486, 492 (2017)" \s "State v. Spruiell, 252 N.C. App. 486, 492 (2017)" \c 1 ; see N.C.G.S. § 14-34.1 TA \l "N.C.G.S. § 14-34.1" \s "N.C.G.S. § 14-34.1" \c 2 . 
B. Substantial evidence supported an instruction on accident.  
Here the State was required to prove that Mr. Hollis intentionally fired a gun into or within Mr. Moses’ car, knowing it was occupied. Whether it was occupied, or he knew it was occupied, was not at issue. Rather, the case hinged on whether Mr. Hollis intentionally shot a gun into or within the car, and (for the murder charge he was acquitted of), whether he intended to kill Mr. Moses. 

Mr. Hollis was entitled to an accident instruction if the evidence showed that the gun went off (1) unintentionally, (2) during the course of lawful conduct, and (3) in a manner that did not involve culpable negligence. 

1. Unintentionally. 

First, there was substantial evidence that the shooting was not intentional. Mr. Hollis’ statement, put into evidence by the State through Alex Green, the SBI Agent who interviewed him, was that when he came out of the bathroom following his tryst with Ms. Powers, he noticed Ms. Powers was gone and few items were missing, including his cellphone, cash, and his handgun. (T p 903). He walked outside and saw a car still in the driveway with Mr. Moses in the driver’s seat and Ms. Powers in the passenger seat. (T p 904). He yelled that his stuff was gone and he wanted it back. 

Mr. Hollis told police that as car started to go in reverse, he opened the door and reached in the car to grab ahold of the man. (T pp 704, 904). He described what happened at the car as a struggle over a gun, during which shots were fired. (T pp 682, 704). In fact, he told one officer he hadn’t fired anything, but had “wrestled” over the gun with the man in the car. (T p 709). Mr. Hollis also stated that he continued to hear shots as the car went in reverse, and it drug him along and ended up in a ditch at the end of the driveway. (T pp 709).  Mr. Hollis realized later he had been shot in the arm. (T p 906). 

This statement is evidence that the gun was fired unintentionally during a scuffle. In a case with similar facts, State v. Reynolds, 160 N.C. App. 579, 580 (2003) TA \l "State v. Reynolds, 160 N.C. App. 579, 580 (2003)" \s "State v. Reynolds, 160 N.C. App. 579, 580 (2003)" \c 1 , the defendant’s evidence was that the victim had pointed a gun at him and cocked it. When he tried to knock the gun away, a scuffle ensued and the gun discharged, killing the victim. Id. Mr. Reynolds asked for and received an instruction on accident. Id. This is distinguishable from a situation where the person who was seeking the accident instruction had intentionally started a fight. See, e.g., State v. Robinson, 251 N.C. App. 326, 329, 331 (2016) TA \l "State v. Robinson, 251 N.C. App. 326, 329, 331 (2016)" \s "State v. Robinson, 251 N.C. App. 326, 329, 331 (2016)" \c 1  (not plain error to decline to instruct on accident where the defendant admitted he started a fight with the victim prior to the shooting by walking up to him, grabbing his shirt, pushing him down, and hitting him in the head, all while having a loaded gun in his waistband); State v. Gattis, 166 N.C. App. 1, 11 (2004) TA \l "State v. Gattis, 166 N.C. App. 1, 11 (2004)" \s "State v. Gattis, 166 N.C. App. 1, 11 (2004)" \c 1  (no error for the court to prevent the defendant from arguing accident in closing where he unlawfully entered the victim’s home, threatened her, and hit her in the head with the loaded gun before it went off). 

Other evidence besides Mr. Hollis’ statement supported this version of events. Forensic analysis suggested that one bullet exited through the roof of the car, one out the passenger window, two traveled upward through Mr. Moses’ back, and two downward through his thighs. (T pp 587-88; 640-50; 661-66). This evidence is more consistent with Mr. Hollis’ account of a scuffle than Ms. Powers’ account that he “walked up to the driver’s side door,” “put the gun inside the car,” and “started shooting” until he was finished, walked up the driveway, and moved his truck. (T p 272). Additionally, Ms. Powers told Special Agent Meghan Phillips a few days after the incident that she “did not think David Hollis [did this] intentionally or meant to do it in any way.” (T p 941). 
Furthermore, the jury acquitted Mr. Hollis of first-degree murder based on premeditation and deliberation and second-degree murder, meaning it necessarily found that Mr. Hollis did not wound or kill Mr. Moses intentionally, with malice. Interestingly, the jury asked the court for a more detailed definition of malice. (R p 49). Below their question the jury had notes which recited the definition of second-degree murder and the instruction that “the State must prove beyond a reasonable doubt that the defendant intentionally and with malice wounded the victim…” (R p 49). There was an arrow drawn from the second-degree murder definition to this quotation with the notation “accidental?” and another arrow to the word “intentionally” that says, “but here says intentional.” (R p 49). While the jury did not explain these notes to the court in conjunction with their question, it seems a fair inference that the jury was attempting to figure out what verdict was appropriate if they believed the shooting was accidental.
2. Not engaged in unlawful conduct.

Second, the above evidence also showed that Mr. Hollis was not engaged in unlawful conduct at the time Mr. Moses was shot. At the charge conference, the State contended that Mr. Hollis had engaged in unlawful conduct such that he was ineligible for an accident instruction because he had solicited prostitution that night. (T pp 979-80). That offense had been completed and was not ongoing at the time of the scuffle that occurred at the car. The State also alleged that the confrontation at the car amount to an assault, and that therefore, Mr. Hollis was engaged in unlawful conduct. (T pp 980-81). According to Mr. Hollis’ statement, this scuffle occurred while he was attempting to retrieve property he believed had been stolen from him. See State v. Spratt, 265 N.C. 524, 526-27 (1965) TA \l "State v. Spratt, 265 N.C. 524, 526-27 (1965)" \s "State v. Spratt, 265 N.C. 524, 526-27 (1965)" \c 1  (“A defendant is not guilty of robbery if he forcibly takes personal property from the actual possession of another under a bona fide claim of right or title to the property. . . .”). Thus, Mr. Hollis was not engaged in wrongdoing when he approached the car. 
3. Did not involve culpable negligence. 

Third, Mr. Hollis’ version of events from his police statement, viewed in the light most favorable to him, amounted to substantial evidence that he did not act in a manner that involved culpable negligence. Based on his version of events, he just approached the car in an attempt to retrieve his possessions when he got into a scuffle with the driver of the car. Doing so does not amount to gross negligence or carelessness which evidenced a thoughtless disregard of consequences or a heedless indifference to the safety and rights of others. See N.C.P.I. – Crim. 307.11 TA \s "N.C.P.I. – Crim. 307.11" .
In finding Mr. Hollis not guilty of second-degree murder, the jury considered several different definitions of malice, including malice based on an act which was inherently dangerous to human life, intentionally done so recklessly and wantonly, so as to manifest a mind utterly without regard for human life and social duty. (R p 51). By acquitting him of second-degree murder on a verdict sheet which listed this type of malice, this Court can infer that the jury necessarily found that Mr. Hollis did not act with reckless disregard for the life of Mr. Moses. This means that despite Ms. Powers’ evidence to the contrary, the jury felt there was not sufficient evidence to believe Mr. Hollis intentionally shot Mr. Moses.  
C. Mr. Hollis was prejudiced by the jury not being charged on the defense of accident. 
Accordingly, there was sufficient evidence from which a jury could find Mr. Hollis discharged the gun accidentally – that, he did so while trying to retrieve property he believed had been stolen out of his house, and that he did not act in a thoughtless disregard for the consequences. The jury’s verdict on the murder charge supported the idea that the jury may not have convicted him of discharging a firearm if they had been explicitly charged on accident as a defense. As discussed, the jury was specifically discussing and asking questions about malice in an apparent attempt to figure out what verdict was appropriate if they believed Mr. Moses’ death was accidental. As the court’s failure to instruct the jury on accident was legally incorrect, and the jury may have rendered a different verdict had they been properly instructed on all substantial features of the case, this Court should order a new trial on the charge of discharging a firearm into an occupied vehicle. 
Conclusion

For all the foregoing reasons, Mr. Hollis respectfully requests that for the foregoing reasons, this Court order a new trial.
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