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ISSUE PRESENTED

I. Whether the trial court erred by denying Mr. Jones’s motion to dismiss the carrying a concealed weapon charge when the gun was clearly visible and in plain view?
STATEMENT OF THE CASE

On 22 June 2020, Mr. Jones was indicted for possession of a firearm by a felon in case no. 20 CRS 219947 and carrying a concealed weapon in case no. 20 CRS 219950.  (R. p. 8-11).
  On 12 October 2020, Mr. Jones was indicted for attaining the status of habitual felon in case no. 20 CRS 14182.  (R. p. 12).

On 24 March 2022, Mr. Jones was found guilty of all charges before the Honorable Hugh B. Lewis.  (R. pp. 60-62). The trial court gave Mr. Jones a consolidated sentence of 110 to 144 months of imprisonment for possession of a firearm by a felon and attaining habitual felon status.  Mr. Jones was also sentenced to 60 days confinement for carrying a concealed weapon, sentence to run consecutively with the consolidated sentence.  (R. pp. 65-69).  Mr. Jones gave oral notice of appeal in open court.  (R. p. 70).
GROUNDS FOR APPELLATE REVIEW


Mr. Jones appeals pursuant to N.C.G.S. § 7A-27(b) from a final judgment of Mecklenburg County Superior Court.  
STATEMENT OF FACTS

On 8 June 2020, Officer Wayne Goode and Sergeant Thomas Bisignano were conducting an investigation and on the way back to the office when the suspect vehicle passed them, headed the opposite direction.  (T. pp. 60-62).  The officers called for back-up, initiated their lights and siren, and followed the car.  (T. pp. 63-64).  After several miles, the suspect vehicle went off the road and crashed into a septic system exhaust pipe.  (T. p. 65).  There were 3 people in the car; one unidentified occupant was immediately detained, and the other 2 suspects, including Mr. Jones, ran toward Greenway Park Elementary school.  (T. pp. 66-67).  The driver of the vehicle eventually stopped running, and an officer was able to detain him.  (T. p. 67).  

Mr. Jones continued to run, but he got stuck in thick vines behind the school.  (T. pp. 89-90).  While Mr. Jones was stuck in the vines, Officer Goode yelled, “stop or I’ll shoot.”  (State’s Ex. 2/Goode BWC 13:49; T. p. 90).  Mr. Jones was trying to untangle himself from the vines, and Goode noticed the butt of a pistol stick out of his pants.  (T. p. 68).  He didn’t notice the gun when he first encountered Mr. Jones.  However, he saw it “sticking out of the left pants pocket.”  (T. p. 69).  When asked “how much of [the pistol] was sticking out of his pants,” Goode responded: “Just – just a few inches.  Enough that it was easily recognizable at that point in time of being a firearm.”  (T. p. 69).  Goode explained that when he encountered Mr. Jones, Mr. Jones was lying on his back, and the gun was sticking out of the “left pants pocket or front pants pocket area of his pants.”  (T. p. 95).  Goode said that Mr. Jones was wearing two pairs of pants and that it “believe[d]” it was in the “underlayer.”  (T. p. 95).  While he wasn’t certain about that, he was “certain that the revolver was in [Mr. Jones’s] pants.”  (T. pp. 95, 97).

Once he saw the gun, Goode drew his firearm and ordered Mr. Jones not to touch the gun, again telling Mr. Jones that he would shoot him if he went for the gun.  (T. p. 69; State’s Ex. 2/Goode BWC 14:36).  Mr. Jones complied, put his hands up, and did not reach for his weapon.  (State’s Ex. 2/Goode BWC 14:55; T. p. 70).  

Goode grabbed the gun and threw it behind him until other officers could arrive.  (T. p. 70, 91).  No one else was there when Goode saw the gun.  The gun was a silver revolver with a wooden grip.  (State’s Ex. 3; T. p. 71).  Officer Matthew Tucker collected the gun and helped Mr. Jones get untangled.  (T. pp. 103-4).  

At the close of the State’s evidence, defense counsel moved to dismiss all the charges.  Regarding the carrying a concealed weapon charge, defense counsel argued that there was no evidence of concealment since the gun was immediately apparent to Goode.  Defense counsel renewed the motions at the close of all evidence.  (T. pp. 178, 181-82).
ARGUMENT

I. The trial court erred by denying Mr. Jones’s motion to dismiss the carrying a concealed weapon charge when the gun was clearly visible and in plain view.
Standard of Review:

This Court reviews the court’s denial of a motion to dismiss de novo.  State v. Smith, 186 N.C. App. 57, 62 (2007).
Preservation:


Defense counsel made a motion to dismiss the carrying a concealed weapon charge at the close of the State’s evidence based on insufficient evidence of concealment and renewed the motion at the close of all evidence.  (T. pp. 178-79, 181-82).  Thus, the issue is preserved for appellate review under Rule 10(a).  
Argument: 

“Upon defendant’s motion for dismissal, the question for the Court is whether there is substantial evidence (1) of each essential element of the offense charged, or of a lesser offense included therein, and (2) of defendant’s being the perpetrator of such offense. If so, the motion is properly denied.” State v. Fritsch, 351 N.C. 373, 378 (2000).  The evidence must be viewed in the light most favorable to the State, resolving any contradictions in the State’s favor.  State v. Bagley, 183 N.C. App. 514, 523 (2007).  However, “[i]f the evidence is sufficient only to raise a suspicion or conjecture as to either the commission of the offense or the identity of the defendant as the perpetrator of it, the motion should be allowed.”  Fritsch, 351 N.C. at 378.

The elements of the offense of carrying a concealed weapon are: “(1) The accused must be off his own premises; (2) he must carry a deadly weapon; and (3) the weapon must be concealed about his person.”  State v. Gayton, 185 N.C. App. 122, 127 (2007).  “To conceal a weapon” requires, at a minimum, “having it where it may not be seen.  It implies an assent of the mind, and a purpose to so carry it, that it may not be seen.”  State v. Gilbert, 87 N.C. 527, 528 (1882).  But the weapon must be “concealed,” State v. Mangum, 187 N.C. 477, 479 (1924) (“Manifestly no person could be convicted of carrying a weapon concealed when that weapon was not concealed.”), meaning that it is “not visible by ordinary observation.”  Black’s Law Dictionary (10th ed. 2014).    

But the weapon can’t be in plain view and apparent by normal means.  For example, in State v. Hemant Raghunath Borkar, 2008 N.C. App. LEXIS 515, *12 (unpublished)
, this Court held there was sufficient evidence of concealment when two of the guns were not visible to officers standing outside of the vehicle through the privacy glass, another gun was concealed in a bag, and another gun was found in a closed box.  Essentially, all the guns weren’t immediately visible to the officers.  In State v. Perry, 2016 N.C. App. LEXIS 516, *19 (unpublished), this Court held there was sufficient evidence that the gun was concealed when it wasn’t visible by people outside of the car while the car doors were closed and only became visible after all the car doors were open and an officer “squatted down and got close enough to investigate.”  In State v. Sauls, 199 N.C. 193, 194 (1930), our Supreme Court held there was sufficient evidence to submit the charge to the jury when two officers did not see a pistol on the defendant when they arrested him but only found it later, under the defendant’s sweater in his belt, when the defendant was taken to the police station.  The Court noted that “it is hardly legitimate to infer that [the officers] . . . would not have seen the pistol in the defendant’s belt if it had not been concealed.”  Id.

Other sufficient evidence of concealment includes when a defendant tries to conceal a weapon by altering the environment.  For example, in State v. Hill, 227 N.C. App. 371, 382 (2013), this Court found sufficient evidence of concealment when officers found a razor blade on the window ledge of the defendant’s jail cell even though the defendant had “made the cell [completely dark inside] by covering the windows and lights of the cell with paper.”  Thus, the defendant hid or concealed the razor blade by changing the visibility in the cell.

Here, unlike Hemant Raghunath Borkar and Perry, there was no evidence of concealment.  The undisputed evidence at trial was that the gun was in plain sight and visible to Goode.  Goode saw the butt sticking out of Mr. Jones’s pants several inches while Mr. Jones was lying in the vines.  Goode said that it was “easily recognizable” as a firearm upon seeing it.  (T. p. 68-69).  Although part of the gun was in his pocket, that doesn’t mean he was concealing it.  To hold otherwise would result in concealed weapons charged because part of a gun was in a holster or if any part of the gun wasn’t in plain view even if it was apparent that a person had a gun on him.  The purpose of the crime is to conceal the weapon, not concealment of the barrel of the weapon.  


Here, the gun was still in plain view, visible “by ordinary observation[,]” and immediately recognizable to Goode.  Unlike Sauls, there was no gap between Goode’s encounter with Mr. Jones and Goode’s observation that there was a gun sticking out of Mr. Jones’s pants.  Thus, it was “legitimate to infer,” Sauls, 199 N.C. at 194, that the gun wasn’t concealed.  And finally, Mr. Jones didn’t have the means or ability to alter the environment to conceal the gun.  Therefore, there was no evidence that the gun was “concealed” on Mr. Jones nor that Mr. Jones intended to conceal it, and the trial court should have granted his motion to dismiss the charge of carrying a concealed weapon.  See Mangum, 187 N.C. at 479.
CONCLUSION

As set out above, Mr. Jones requests that the Court reverse the order denying his motion to dismiss and vacate his conviction for carrying a concealed weapon.
This the * day of September, 2022.
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