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Pursuant to N.C. R. App. P. 21(a)(1), David Patterson respectfully petitions this Court to issue its writ of certiorari to permit review of  judgments and convictions entered July 15, 2021, as the right to appeal, N.C. Gen. Stat. § 15A-1444(a), was possibly waived for failure to enter notice of appeal in compliance with the technical requirements of N.C. R. App. P. 4.  In support of this petition, Mr. Patterson states:
STATEMENT OF RELEVANT FACTS
On July 15, 2021, Mr. Patterson was convicted of two counts of possession with intent to sell and deliver cocaine, two counts of selling cocaine, and two counts of trafficking cocaine.  (Rpp. 2-26, 63, 76-81; App. 1-32) 
  After pleading guilty to habitual felon status, Mr. Patterson was sentenced to concurrent terms of 117 to 153 months imprisonment, 20 to 33 months imprisonment, and 35 to 51 months imprisonment.  (Rpp. 82-85, 100-105; App. 33-42)  On July 20, 2021, Mr. Patterson filed pro se written notice of appeal.  (Rp. 106; App. 43)  By appellate entries dated August 11, 2021, Mr. Patterson’s indigency was established, and the Appellate Defender was appointed to represent him on appeal.  (Rpp. 107-113, 116-117; App. 44-52)  The settled record in the above-captioned direct appeal, State v. Patterson (22-606), was timely filed with this Court on July 26, 2022.  (Rpp. 123-24; App. 53-54) Defendant’s brief in Patterson was filed with this petition.  
It is possible Mr. Patterson’s notice of appeal failed to comply with the requirements of N.C. R. App. P. 4.  No oral notice of appeal was given on July 15, 2021.  N.C. R. App. P. 4(a)(1).  While Mr. Patterson’s pro se written notice of appeal was timely filed on July 20, 2021, nothing indicated the notice was served on the district attorney.  N.C. R. App. P. 4(a)(2).  (Rp. 106; App. 43)  The notice did not specifically say “appeal [wa]s taken” to this Court.  N.C. R. App. P. 4(b).  (Rp. 106; App. 43)  
While the record established Mr. Patterson’s intent to appeal, the right to appeal was possibly lost due to technical deficiencies in his pro se written notice.  Because the right to appeal was possibly waived due to technical defects in the notice, Mr. Patterson files this petition seeking review of judgments entered July 15, 2021.  Granting this petition will not require remanding the case for an indigency determination or appointment of counsel.  Mr. Patterson’s indigency was already established.  (Rpp. 107-112; App. 44-49)  Undersigned counsel was already appointed to represent Mr. Patterson on appeal.  (Rp. 117; App. 52)  

GROUNDS FOR REVIEW BY WRIT OF CERTIORARI

The ground for review by writ of certiorari is N.C. R. App. P. 21(a)(1).  Under N.C. R. App. P. 21(a)(1), this Court may review trial court judgments by writ of certiorari “when the right to prosecute an appeal has been lost by failure to take timely action[.]”  N.C. R. App. P. 21(a)(1).  This Court has specifically recognized its authority to review criminal judgments by writ of certiorari pursuant to N.C. R. App. P. 21(a)(1) when defendant’s right to appeal has been waived for failure to enter notice of appeal in compliance with the appellate rules.  E.g., State v. Robinson, 236 N.C. App. 446, 448 (2014) (reviewing judgment by writ of certiorari pursuant to Rule 21 when defendant failed to enter notice of appeal in compliance with technical requirements of Rule 4), aff’d as modified, 368 N.C. 402 (2015); State v. Hammonds, 218 N.C. App. 158, 162-63 (2012) (invoking Rule 21 and reviewing criminal judgment by writ of certiorari when right to appeal waived for failure to enter notice of appeal in compliance with Rule 4).  Pursuant to N.C. R. App. P. 21, this Court is authorized to review the judgments in this case.  See Robinson, 236 N.C. App. at 448; Hammonds, 218 N.C. App. at 162-63.
REASONS WRIT SHOULD ISSUE

Writ should issue to allow Mr. Patterson’s appeal.  First, writ should issue because the record demonstrated Mr. Patterson intended to appeal and took reasonable efforts to give notice of appeal.  (Rp. 106; App. 43)  Mr. Patterson’s right to appeal, N.C. Gen. Stat. § 15A-1444(a), however, was most likely waived because he failed to give notice of appeal in compliance with the technical requirements of N.C. R. App. P. 4.  See Hammonds, 218 N.C. App. at 162.  Mr. Patterson’s pro se written notice of appeal was timely filed on July 20, 2021.  N.C. R. App. P. 4(a)(2) (in criminal case, written notice of appeal must be filed within 14 days of judgment).  (Rp. 106; App. 43)  While Mr. Patterson’s pro se notice tried to identify judgments being appealed by listing CR case numbers, the CR case numbers did not necessarily identify the superior court judgments being appealed.  While the numbers were accurate, the CR designation did not appear to be accurate.  N.C. R. App. P. 4(b) (written notice of appeal must designate the judgment being appealed).  The pro se notice did not explicitly say Mr. Patterson was appealing to this Court.  N.C. R. App. P. 4(b) (written notice of appeal must identify the court to which the appeal is taken).  Nothing in the notice showed the notice was served on the district attorney.  N.C. R. App. P. 4(a)(2) (written notice of appeal must be served on the district attorney).  (Rp. 106; App. 43)  Although Mr. Patterson intended to appeal and took action to exercise his right to appeal, the right to appeal was most likely waived due to technical problems with his pro se notice.  See Robinson, 236 N.C. App. at 448; Hammonds, 218 N.C. App. at 163.  As N.C. R. App. P. 21(a)(1) contemplates Mr. Patterson’s situation, writ should issue to permit review of judgments and convictions.  See id.
Second, writ should issue to allow review of judgments and convictions because Mr. Patterson has a potentially meritorious issue to present on appeal.  As Mr. Patterson argued in the brief filed with this petition: The trial court erred by sentencing Mr. Patterson as a prior record level 6 with 18 points when the State’s sentencing worksheet only showed a prior record level 5 with 17 points.  (Defendant brief at 7-16)  Because the error was prejudicial, a new sentencing hearing is required for judgments in 20 CRS 50579 and 20 CRS 50584.  (Defendant brief at 7-16 (relying on N.C. Gen. Stat. § 15A-1340.14; N.C. Gen. Stat. § 15A-1340.17; N.C. Gen. Stat. § 15A-1446(d)(18); State v. Meadows, 371 N.C. 742, 747-48 (2018); State v. Williams, 355 N.C. 501, 587 (2002); State v. Patterson, 282 N.C. App. 403, 2022-NCCOA-192, ¶ 14; State v. Bohler, 198 N.C. App. 631, 633 (2009) TA \l "State v. Bohler, 198 N.C. App. 631, 633, 681 S.E.2d 801, 804 (2009)" \s "State v. Bohler, 198 N.C. App. 631, 633, 681 S.E.2d 801, 804 (2009)" \c 1 )).
CONCLUSION
As appropriate grounds have been presented for this Court to issue its writ of certiorari, Mr. Patterson respectfully requests the Court to authorize review of the judgments and convictions entered July 15, 2021, on the merits in the above-captioned direct appeal.  See N.C. R. App. P. 21(a)(1); Hammonds, 218 N.C. App. at 163, 720 S.E.2d at 823.
Respectfully submitted on October 6, 2022.
By Electronic Submission:






Emily Holmes Davis






Assistant Appellate Defender

North Carolina Bar Number 35247






emily.h.davis@nccourts.org






Glenn Gerding






Appellate Defender






North Carolina Bar Number 23124






Office of the Appellate Defender






123 West Main Street, Suite 500






Durham, North Carolina 27701






919.354.7210

ATTORNEYS FOR DEFENDANT

VERIFICATION

Being duly sworn, Emily Davis deposes and says: she is Mr. Patterson’s attorney; she has read this petition; the petition is true to her knowledge except as to matters alleged on information and belief; and as to those matters, she believes they are true.
______________________________________
Emily Holmes Davis
Assistant Appellate Defender
North Carolina Bar Number 35247

Sworn to and subscribed before me, 
this the ________ day of _______________ 2022.
________________________________
Notary Public

My commission expires:

CERTIFICATE OF FILING AND SERVICE

I certify the petition was electronically filed with the Clerk of the North Carolina Court of Appeals pursuant to Rule 26 of the North Carolina Rules of Appellate Procedure.

I certify the petition was electronically served on Asher Spiller, Assistant Attorney General, North Carolina Department of Justice, by emailing it to aspiller@ncdoj.gov.
This date:  October 6, 2022.
By Electronic Submission:






Emily Holmes Davis






Assistant Appellate Defender

North Carolina Bar Number 35247

No. COA22-606                                                                   DISTRICT THREE B
NORTH CAROLINA COURT OF APPEALS

********************************************************

STATE OF NORTH CAROLINA
)
 


)

                       v.
)        
From Carteret
 
)        
                                                                

DAVID ALLEN PATTERSON
)

********************************************************
APPENDIX

********************************************************

INDEX
Indictments (Rpp. 2-25)
App. 1
Dismissals (Rpp. 26, 63)
App. 25 

Verdicts (Rpp. 76-81)
App. 27 
Habitual Felon Transcript of Plea (Rpp. 82-85)
App. 33
Judgments (Rpp. 100-105)
App. 37 
Notice of Appeal (Rp. 106)
App. 43 
Appellate Entries (Rpp. 107-112)
App. 44 

Appointment of Appellate Counsel (Rp. 113)
App. 50 
Order Removing Appellate Counsel (Rp. 116)
 App. 51
Appointment of Appellate Counsel (Rp. 117)
App. 52
Certificates of Settlement and Filing (Rpp. 123-24)
App. 53 
� The record on appeal in State v. Patterson (22-606) is cited as “Rp.”  The appendix to this petition is cited as “App.”  





