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ISSUE PRESENTED
Mr. Lively asks this Court to conduct an independent review of the record in accordance with Anders v. California TA \l "Anders v. California" \s "Anders v. California" \c 1  to determine whether prejudicial error occurred below.

STATEMENT OF THE CASE
On 18 August 2017, Mr. Lively was cited for driving while impaired and reckless driving.  (R p 2)  On 3 December 2018, Mr. Lively was convicted of driving while impaired (DWI) in Henderson County District Court.  Mr. Lively gave oral notice of appeal in open court.  (R pp 2-7)

De novo review of Mr. Lively’s case was held from 6 to 12 July 2021 in Henderson County Superior Court, Judge Peter Knight presiding.  (T p 1)  On 9 July 2021, a jury found Mr. Lively guilty of reckless driving and DWI with the grossly aggravating factor of driving with a minor.  (R pp 31-33)  On the DWI charge, the trial court sentenced Mr. Lively as a level I offender and imposed six months imprisonment suspended for 18 months supervised probation, with a special probation condition of 10 days active time.  On the reckless driving charge, Mr. Lively received a 10-day active term suspended with 18 months unsupervised probation.  (R pp 36-41)  Mr. Lively entered written notice of appeal on 12 July 2021.  (R p 42)

STATEMENT OF GROUNDS FOR APPELLATE REVIEW


Mr. Lively appeals pursuant to N.C.G.S. §§ 7A-27(b) and 15A-1444(a) TA \l "N.C.G.S. §§ 7A-27(b) and 15A-1444(a)" \s "N.C.G.S. §§ 7A-27(b) and 15A-1444(a)" \c 2  following the Superior Court’s entry of final judgment.  
STATEMENT OF FACTS
On 18 August 2017, Trooper Grant Bowman, with the North Carolina Highway Patrol, received information about a “careless, reckless driver”  travelling “westbound on the interstate.”  While attempting to locate this driver, Trooper Bowman “traveled I-26 . . . into Henderson County.”  (T p 47)  Trooper Bowman received additional information leading him to Deep Gap Road in Henderson County.  (T p 48)  Trooper Bowman “observed a vehicle on the left side of the road in a ditch” on Deep Gap Road.  (T p 48)  

When Trooper Bowman approached the vehicle, he saw a man in the driver’s seat and a “minor female child” in the front passenger seat.  (T p 49)  Based on Trooper Bowman’s conversations and interactions with the driver, Trooper Bowman suspected the driver may have been impaired.  (T p 50)  Trooper Bowman asked the driver “what would cause [the driver] to appear so impaired today?”  The driver responded: “Nothing.”  (T p 51)  Trooper Bowman then asked if the driver had  “taken anything the previous night[.]”  The driver responded: “I overdosed on meth last night.  They just let me out of the hospital.  I went and picked up my daughter and was trying to get home.”  (T p 51)  

Trooper Bowman eventually asked the driver to “submit to a blood test.”  (T p 54)  The driver agreed.  (T p 55)  Trooper Bowman testified that a woman in a Henderson County EMS uniform drew the blood samples.  (T p 75)
Megan Deeds, with the State Crime Lab, testified as an expert in “the fields of forensic toxicology and chemical analysis.”  (T p 109)  Deeds testified she drafted and signed a lab report confirming the presence of methamphetamine and amphetamine in the blood samples.  (T p 131; R pp 18-19)  

Mr. Lively moved to dismiss the charges at the close of the State’s case.  (T p 156)  He presented no evidence.  (T p 174)  He moved to dismiss again at the close of all the evidence.  (T p 175)  Mr. Lively also filed a motion for a mistrial arguing the trial court violated Mr. Lively’s right to confront witnesses against him when it admitted Deeds’s lab report without testimony from the other analysts who performed the testing on the blood samples.  (R pp 20-21; T p 171)  The trial court denied the motion.  (T p 171)  The jury convicted Mr. Lively of both charges and found the grossly aggravating factor of DWI with a minor in the vehicle.  (R pp 31-33)
REQUEST FOR REVIEW IN ACCORDANCE WITH

ANDERS v. CALIFORNIA TA \l "ANDERS v. CALIFORNIA" \s "ANDERS v. CALIFORNIA" \c 1 
On 24 March 2022, the Appellate Defender assigned Mr. Lively’s appeal to undersigned counsel.  (R p 52)  After carefully reviewing the transcript and relevant file materials, counsel timely docketed the settled record on appeal in this Court on 15 July 2022.
Counsel, after repeated and close examination of the record, extensive review of relevant law, and consultation with attorneys within the Office of the Appellate Defender, is unable to identify an issue with sufficient merit to support a meaningful argument for relief on direct appeal.  Pursuant to Anders v. California, 386 U.S. 738 (1967) TA \l "Anders v. California, 386 U.S. 738 (1967)" \s "Anders v. California, 386 U.S. 738 (1967)" \c 1  and State v. Kinch, 314 N.C. 99, 331 S.E.2d 665 (1985 TA \l "State v. Kinch, 314 N.C. 99, 331 S.E.2d 665 (1985" \s "State v. Kinch, 314 N.C. 99, 331 S.E.2d 665 (1985" \c 1 ), counsel for Mr. Lively respectfully asks this Court to conduct a full examination of the record on appeal for possible prejudicial error and to determine whether any judiciable issue on direct appeal has been overlooked by counsel.  
In accordance with Anders and Kinch, counsel submits this brief in order to provide what assistance he can to the Court in conducting its review.  At the time of filing this brief, counsel is sending a copy of this brief to Mr. Lively and a letter explaining his rights under Anders. (App. 1)  Counsel has provided Mr. Lively with copies of the transcript and record materials. (App. 1) Counsel asks that this Court allow “[defendant] time to raise any points he chooses” in support of his appeal.  Anders, 386 U.S. at 744 TA \l "Anders, 386 U.S. at 744, 18 L.Ed.2d at 498" \s "Anders, 386 U.S. at 744, 18 L.Ed.2d at 498" \c 1 .
In order to fulfill his obligation that he refer this Court to “anything in the record that might arguably support the appeal,” id., counsel provides the following information and observations.

1. Was there sufficient evidence that Mr. Lively was the perpetrator of the charged offenses?
This Court reviews a trial court’s denial of a motion to dismiss de novo.  State v. Smith, 186 N.C. App. 57, 62, 650 S.E.2d 29, 33 (2007) TA \l "State v. Smith, 186 N.C. App. 57, 62, 650 S.E.2d 29, 33 (2007)" \s "State v. Smith, 186 N.C. App. 57, 62, 650 S.E.2d 29, 33 (2007)" \c 1 .  “ ‘Upon defendant’s motion for dismissal, the question for the Court is whether there is substantial evidence (1) of each essential element of the offense charged, or of a lesser offense included therein, and (2) of defendant’s being the perpetrator of such offense.  If so, the motion is properly denied.’ ” State v. Fritsch, 351 N.C. 373, 378, 526 S.E.2d 451, 455 TA \l "State v. Fritsch, 351 N.C. 373, 378, 526 S.E.2d 451, 455" \s "State v. Fritsch, 351 N.C. 373, 378, 526 S.E.2d 451, 455" \c 1  (quoting State v. Barnes, 334 N.C. 67, 75, 430 S.E.2d 914, 918 (1993) TA \l "State v. Barnes, 334 N.C. 67, 75, 430 S.E.2d 914, 918 (1993)" \s "State v. Barnes, 334 N.C. 67, 75, 430 S.E.2d 914, 918 (1993)" \c 1 ), cert. denied, 531 U.S. 890 (2000) TA \l "cert. denied, 531 U.S. 890 (2000)" \s "cert. denied, 531 U.S. 890 (2000)" \c 1 .  “Substantial evidence is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.”  State v. Smith, 300 N.C. 71, 78-79, 265 S.E.2d 164, 169 (1980) TA \l "State v. Smith, 300 N.C. 71, 78-79, 265 S.E.2d 164, 169 (1980)" \s "State v. Smith, 300 N.C. 71, 78-79, 265 S.E.2d 164, 169 (1980)" \c 1  (citation omitted). 

“In making its determination, the trial court must consider all evidence admitted, whether competent or incompetent, in the light most favorable to the State, giving the State the benefit of every reasonable inference and resolving any contradictions in its favor.”  State v. Rose, 339 N.C. 172, 192, 451 S.E.2d 211, 223 (1994), cert. denied, 515 U.S. 1135 (1995) TA \l "State v. Rose, 339 N.C. 172, 192, 451 S.E.2d 211, 223 (1994), cert. denied, 515 U.S. 1135 (1995)" \s "State v. Rose, 339 N.C. 172, 192, 451 S.E.2d 211, 223 (1994), cert. denied, 515 U.S. 1135 (1995)" \c 1 .  However, “[i]f the evidence is sufficient only to raise a suspicion or conjecture as to either the commission of the offense or the identity of the defendant as the perpetrator of it, the motion should be allowed.”  Fritsch, 351 N.C. at 378, 526 S.E.2d at 455 TA \l "Fritsch, 351 N.C. at 378, 526 S.E.2d at 455" \s "Fritsch, 351 N.C. at 378, 526 S.E.2d at 455" \c 1  (citation omitted).

This Court has held that a trial court did not err in dismissing the defendant’s motion to dismiss where the State and witnesses referred to the defendant by name and as “defendant.”  State v. Watts, 72 N.C. App. 661, 663, 325 S.E.2d 505, 506 (1985) TA \l "State v. Watts, 72 N.C. App. 661, 663, 325 S.E.2d 505, 506 (1985)" \s "State v. Watts, 72 N.C. App. 661, 663, 325 S.E.2d 505, 506 (1985)" \c 1  (“The defendant first argues that the State’s witness failed to identify the defendant in the courtroom as the perpetrator of the alleged offenses.  Mr. Jordan testified that he ‘first saw the automobile of the defendant Jacob Leonard Watts, when he was traveling on 14th Avenue, N.W.’  He continued to testify that he arrested the ‘defendant’ for driving under the influence of alcohol and also that he found a pistol in the ‘defendant’s’ glove box.  This is sufficient identification of the defendant for the jury to find he was the perpetrator of the alleged offenses.”).

Here, the trial court introduced Mr. Lively to the jury as “Ray Dean Lively.”  (T p 17)  Trooper Bowman repeatedly testified to interacting with “the defendant” and “Mr. Lively.”  Trooper Michael Owens, who also investigated the scene, testified he saw “the defendant there at the scene” and that the person he saw was “the same man in the courtroom[.]”  (T p 86)     

2. Did law enforcement comply with N.C.G.S. § 20-139.1(c) TA \l "N.C.G.S. § 20-139.1(c)" \s "N.C.G.S. § 20-139.1(c)" \c 2  governing blood draws as admissible evidence?
“[W]hen a blood or urine test is specified as the type of chemical analysis by a law enforcement officer, a physician, registered nurse, emergency medical technician, or other qualified person shall withdraw the blood sample[.]”  N.C.G.S. § 20-139.1(c) (2019) TA \l "N.C.G.S. § 20-139.1(c) (2019)" \s "N.C.G.S. § 20-139.1(c) (2019)" \c 2 .  “An officer’s trial testimony regarding the qualifications of the person who withdrew the blood is sufficient evidence of the person’s qualifications.”  State v. Hoque, 269 N.C. App. 347, 364, 837 S.E.2d 464, 477 (2020) TA \l "State v. Hoque, 269 N.C. App. 347, 364, 837 S.E.2d 464, 477 (2020)" \s "State v. Hoque, 269 N.C. App. 347, 364, 837 S.E.2d 464, 477 (2020)" \c 1  (citing State v. Hinchman, 192 N.C. App. 657, 663, 666 S.E.2d 199, 203 (2008) TA \l "State v. Hinchman, 192 N.C. App. 657, 663, 666 S.E.2d 199, 203 (2008)" \s "State v. Hinchman, 192 N.C. App. 657, 663, 666 S.E.2d 199, 203 (2008)" \c 1  (The person who drew defendant’s blood worked in a restricted area in a blood lab and wore a lab technician’s uniform was sufficient to establish qualification under the statute.); Richardson v. Hiatt, 95 N.C. App. 196, 199, 381 S.E.2d 866, 868 (1989) TA \l "Richardson v. Hiatt, 95 N.C. App. 196, 199, 381 S.E.2d 866, 868 (1989)" \s "Richardson v. Hiatt, 95 N.C. App. 196, 199, 381 S.E.2d 866, 868 (1989)" \c 1  (The officer’s testimony that a nurse authorized to draw blood in fact drew blood satisfied the State’s burden to show qualification.); State v. Watts, 72 N.C. App. 661, 664, 325 S.E.2d 505, 507 (1985) TA \l "State v. Watts, 72 N.C. App. 661, 664, 325 S.E.2d 505, 507 (1985)" \s "State v. Watts, 72 N.C. App. 661, 664, 325 S.E.2d 505, 507 (1985)" \c 1  (The  officer’s testimony that a blood technician at a hospital drew the blood sample was sufficient to show that blood was drawn by a qualified person.)).
Here, Trooper Bowman testified that a woman in a “Henderson County EMS uniform” “drew the blood.”  (T p 75)  Trooper Bowman further testified, although he could not recall if he was in the ambulance when the blood draw occurred, he had “never deviated” from his normal course of personally witnessing blood draws.  (T pp 75-76)  Trooper Bowman “certified that [he] witnessed the actual” blood draw by signing the consent form.  (T pp 74-75; Ex. 1B)
3. Was the blood evidence admissible where there was a hole in the chain of custody?
The State must lay a two-pronged foundation before the trial court can admit evidence.  State v. Bucklew, 280 N.C. App. 494, 2021-NCCOA-659, ¶ 29 TA \l "State v. Bucklew, 280 N.C. App. 494, 2021-NCCOA-659, ¶ 29" \s "State v. Bucklew, 280 N.C. App. 494, 2021-NCCOA-659,  29" \c 1  (citations omitted).  “[T]he ‘item offered must be identified as being the same object involved in the incident and it must be shown that the object has undergone no material change.’ ” Id. (quoting State v. Taylor, 332 N.C. 372, 388, 420 S.E.2d 414, 423-24 (1992) TA \l "State v. Taylor, 332 N.C. 372, 388, 420 S.E.2d 414, 423-24 (1992)" \s "State v. Taylor, 332 N.C. 372, 388, 420 S.E.2d 414, 423-24 (1992)" \c 1 ).    
“A detailed chain of custody need be established only when the evidence offered is not readily identifiable or is susceptible to alteration and there is reason to believe that it may have been altered.”  State v. Campbell, 311 N.C. 386, 389, 317 S.E.2d 391, 392 (1984) TA \l "State v. Campbell, 311 N.C. 386, 389, 317 S.E.2d 391, 392 (1984)" \s "State v. Campbell, 311 N.C. 386, 389, 317 S.E.2d 391, 392 (1984)" \c 1  (citation omitted).  “[I]t is sufficient for the party offering the [evidence] simply to satisfy the trial court that the item is what it purports to be and has not been altered.”  State v. Snead, 368 N.C. 811, 815, 783 S.E.2d 733, 737 (2016) TA \l "State v. Snead, 368 N.C. 811, 815, 783 S.E.2d 733, 737 (2016)" \s "State v. Snead, 368 N.C. 811, 815, 783 S.E.2d 733, 737 (2016)" \c 1  (citation omitted) (alteration added).  “ ‘[A]ny weak links in a chain of custody relate only to the weight to be given evidence and not to its admissibility.’ ”  Id. (quoting Campbell, 311 N.C. at 389, 317 S.E.2d at 392) TA \l "Campbell, 311 N.C. at 389, 317 S.E.2d at 392)" \s "Campbell, 311 N.C. at 389, 317 S.E.2d at 392)" \c 1 .
Here, Mr. Lively objected to the State’s “Intent to use Chemical Analyst’s Affidavit and Chain of Custody Statement.”  (R p 13)  At trial, Trooper Bowman testified he “collected” the blood “vials” and placed them in a box after affixing a “sticker” “over top.”  (T pp 59-60) Trooper Bowman “boxed it all up with his information” and took the box to “the district office[.]”  (T pp 60-61)  Trooper Bowman testified his “supervisor” would have mailed the blood sample to the State Crime Lab.  (T p 61)  
Megan Deeds testified the blood sample “was received into the laboratory on August 22, 2017.”  (T p 110)  Deeds explained the State Crime Lab’s electronic chain of custody system.  (T pp 110-11)  Deeds testified she recognized State’s Exhibit 1B—the consent form Trooper Bowman collected with the blood vials—as included “with or on the evidence collection kit that would house those two tubes of blood[.]”  (T p 112)  
4. Did the trial court violate Mr. Lively’s right to confront witnesses against him when it admitted the lab report without having all the technicians who performed tests on the sample testify?
The Sixth Amendment’s Confrontation Clause provides: “In all criminal prosecutions, the accused shall enjoy the right . . . to be confronted with the witnesses against him.”
 U.S. Const. amend. VI TA \l "U.S. Const. amend. VI" \s "U.S. Const. amend. VI" \c 7 .  The Supreme Court has held the right to confront witnesses applies to testimonial statements by declarants who do not appear at trial.  Crawford v. Washington, 541 U.S. 36, 68 (2004) TA \l "Crawford v. Washington, 541 U.S. 36, 68 (2004)" \s "Crawford v. Washington, 541 U.S. 36, 68 (2004)" \c 1 .  These statements, if offered for the truth of the matter asserted, may not be admitted unless the declarant is unavailable and the defendant had a prior opportunity to cross-examine the declarant.  Id.
Forensic reports are testimonial statements. Melendez-Diaz v. Massachusetts, 557 U.S. 305, 311 (2009) TA \l "Melendez-Diaz v. Massachusetts, 557 U.S. 305, 311 (2009)" \s "Melendez-Diaz v. Massachusetts, 557 U.S. 305, 311 (2009)" \c 1 .  Thus, the expert who formed the opinion and signed the report must testify before the report can be admitted into evidence.  Bullcoming v. New Mexico, 564 U.S. 647, 663 (2011) TA \l "Bullcoming v. New Mexico, 564 U.S. 647, 663 (2011)" \s "Bullcoming v. New Mexico, 564 U.S. 647, 663 (2011)" \c 1  (applying Melendez-Diaz and holding that the defendant’s Confrontation Clause rights were violated when the State’s witness read into evidence a forensic report by a non-testifying analyst).
The North Carolina Supreme Court has held that an expert analyst can testify to the expert’s opinion based on testing and results done by another analyst if the testifying expert’s opinion is independent, and the State lays a proper foundation.  State v. Ortiz-Zape, 367 N.C. 1, 8, 743 S.E.2d 156, 161 (2013) TA \l "State v. Ortiz-Zape, 367 N.C. 1, 8, 743 S.E.2d 156, 161 (2013)" \s "State v. Ortiz-Zape, 367 N.C. 1, 8, 743 S.E.2d 156, 161 (2013)" \c 1 .  There, the Court explained:
[W]hen an expert gives an opinion, [i]t is the expert opinion itself, not its underlying factual basis, that constitutes substantive evidence.  Therefore, when an expert gives an opinion, the expert is the witness whom the defendant has the right to confront.  In such cases, the Confrontation Clause is satisfied if the defendant has the opportunity to fully cross-examine the expert witness who testifies against him, allowing the factfinder to understand the basis for the expert’s opinion and to determine whether that opinion should be found credible.  Accordingly, admission of an expert’s independent opinion based on otherwise inadmissible facts or data of a type reasonably relied upon by experts in the particular field does not violate the Confrontation Clause so long as the defendant has the opportunity to cross-examine the expert.  
Id. at 9, 743 S.E.2d at 161 TA \l "Id. at 9, 743 S.E.2d at 161" \s "Id. at 9, 743 S.E.2d at 161" \c 1  (citations omitted).

The Court clarified, “[w]e emphasize that the expert must present an independent opinion obtained through his or her own analysis and not merely ‘surrogate testimony’ parroting otherwise inadmissible statements.”  Id., 743 S.E.2d. at 162 TA \l "Id., 743 S.E.2d. at 162" \s "Id., 743 S.E.2d. at 162" \c 1 .  The Court also warned: 

[W]e suggest that prosecutors err on the side of laying a foundation that establishes compliance with Rule of Evidence 703, as well as the lab’s standard procedures, whether the testifying analyst observed or participated in the initial laboratory testing, what independent analysis the testifying analyst conducted to reach her opinion, and any assumptions upon which the testifying analysts testimony relies.  

Id. at 13 n.3, 743 S.E.2d 156, 164 TA \l "Id. at 13 n.3, 743 S.E.2d 156, 164" \s "Id. at 13 n.3, 743 S.E.2d 156, 164" \c 1 .
Here, Deeds signed the sworn report listing amphetamine and methamphetamine as being present in the blood samples.  (R pp 18-19).  Deeds explained the lab’s blood chemical analysis procedures.  (T pp 112-16)  On cross-examination, she further testified that she may have not done the various testing procedures on the blood samples in this case.  (T p 143)  Deeds explained that other analysts performed the testing procedures, and she read the data the testing equipment generated.  She then interpreted the data and created her report.  (T pp 143-45).
5. Did the trial court err in finding a grossly aggravating factor when the record is unclear as to whether the State provided written notice of aggravating factors pursuant to N.C.G.S. § 20-179(a1)(1) TA \l "N.C.G.S. § 20-179(a1)(1)" \s "N.C.G.S. § 20-179(a1)(1)" \c 2 ?
N.C.G.S. § 20-179(a1)(1) provides:

If the defendant appeals to superior court, and the State intends to use one or more aggravating factors under subsections (c) or (d) of this section, the State must provide the defendant with notice of its intent.  The notice shall be provided no later than 10 days prior to trial and shall contain a plain and concise factual statement indicating the factor or factors it intends to use under the authority of subsections (c) and (d) of this section.  The notice must list all the aggravating factors that the State seeks to establish.  
N.C.G.S. § 20-179(a1)(1) (2019).  
“Section 20-179(a1)(1) TA \l "20-179(a1)(1)" \s "20-179(a1)(1)" \c 2  requires notice of the State’s intent to use aggravating sentencing factors in impaired driving cases appealed to superior court, even if evidence supporting those factors was presented in district court.  It is not enough that Defendant simply be made aware of the existence of such evidence.”  State v. Hughes, 265 N.C. App. 80, 83, 827 S.E.2d 318, 321 (2019) TA \l "State v. Hughes, 265 N.C. App. 80, 83, 827 S.E.2d 318, 321 (2019)" \s "State v. Hughes, 265 N.C. App. 80, 83, 827 S.E.2d 318, 321 (2019)" \c 1 .  “If the trial court had properly refused to apply factors for which statutory notice was not given, it could not have imposed level one punishment.  Applying those factors prejudiced Defendant.”  Id. at 84, 827 S.E.2d at 321 TA \l "Id. at 84, 827 S.E.2d at 321" \s "Id. at 84, 827 S.E.2d at 321" \c 1  (vacating and remanding for a new trial).
In this case, defense counsel stated the only aggravating factor “[he] was given notice of was child under the age of 18.”  (T p 158)  The trial court stated: “[A]s to the issue of notice, I mean, if evidence is presented in District Court, I’m thinking that’s sufficient notice.”  (T p 159)  The court file sent to undersigned counsel contained no notices of aggravating factors.  After undersigned counsel served the proposed record, the State provided copies of two written notices of aggravating factors.  (R pp 8-12)  The first notice is labelled “Uploaded” and lists two aggravating factors.  This notice is listed on the Henderson County e-discovery site.  (R p 12)  The second notice is labelled “Hand-Delivered” and lists one aggravating factor.  The prosecutor signed this notice indicating the State served the notice on trial counsel’s paralegal.  (R p 11)  There is no signature indicating trial counsel accepted service of this second notice. 
Counsel is unable to identify any other specific matter upon which he believes a theory of relief might be predicated.  
CONCLUSION

Counsel respectfully requests that this Court conduct an independent examination of the record in Mr. Lively’s case to determine the existence of any prejudicial error.  
Respectfully submitted this the 15th day of August, 2022.

(Electronically Submitted)
Brandon B. Mayes
Assistant Appellate Defender
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