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ISSUES Presented

I.  Did the trial court err in denying Mr. Storm’s motion to dismiss the charge of conversion of property by a bailee where the State’s evidence established that Mr. Storm was not a bailee?
II. Did the trial court err in denying Mr. Storm’s motion to dismiss the charge of conversion of property by a bailee where there was a fatal variance between the owner named in the indictment and the evidence presented at trial?

Statement of the Case
On 9 July 2018, the Guilford County Grand Jury indicted Mr. Storm for obtaining property by false pretenses and for unlawfully accessing computers. (R pp 9-10) On 5 April 2019, Mr. Storm rejected the State’s plea offer. (R p 13) The State then secured, on the same facts, a third indictment from the Grand Jury on 6 May 2019 charging Mr. Storm with embezzlement. (R p 11) After Mr. Storm rejected a second plea offer on 18 March 2021, the State secured yet another indictment, this time for felony conversion of property by a bailee, on 19 April 2021. (R pp 12, 14)

Mr. Storm was tried at the 14 February 2022 Criminal Session of Guilford County Superior Court before the Honorable Lora C. Cubbage. Prior to trial, the State voluntarily dismissed the accessing computers charge. (R p 15; T p 4) At the close of evidence, the trial court dismissed the charges of embezzlement and obtaining property by false pretenses. (R p 55; T p 193) The jury convicted Mr. Storm of the sole remaining count — felony conversion of property by a bailee. (R p 65) The trial court then sentenced Mr. Storm to 6-17 months imprisonment, suspended for 24 months of supervised probation. (R pp 68-71) Mr. Storm appealed. (R p 72)

STATEMENT OF THE GROUNDS FOR APPELLATE REVIEW

Mr. Storm appeals of right under N.C.G.S. §§ 7A-27(b) TA \l "N.C.G.S. §§ 7A-27(b)" \s "N.C.G.S. §§ 7A-27(b)" \c 2  and 15A-1444(a) TA \l "N.C.G.S. §§ 7A-27(b) and 15A-1444(a)" \s "N.C.G.S. §§ 7A-27(b) and 15A-1444(a)" \c 2  from the final judgment of the Guilford County Superior Court. 

Statement of the Facts
In 2014, Audrey Lewis retired from American National Insurance Company and started her own insurance agency. Around that time, she developed a friendship with Kurt Storm, whom she’d met at business networking events. Mr. Storm ran a company called Eagle Resourcing Networks (“Eagle”) which provided seminars for local businesspeople to develop networking and customer service skills. Mr. Storm gave seminars on things like “elevator pitches,” and how to “be able to communicate better with [other] business owners and to grow [their] business.” Ms. Lewis would frequently ride with Mr. Storm to these meetings, which were held in various places, including Ms. Lewis’ office. Mr. Storm would charge $425 per year for individuals to attend his meetings, and people that recruited others to attend would receive a referral payment. (T pp 59-66) Ms. Lewis’ business was “in the black,” and she had 35 agents in her employ who paid her a commission percentage of their sales for working “under [her] tutelage.” (T pp 68-69)
One day in 2017, Ms. Lewis received an unexpected letter from her former employer, American National, informing her it had $25,000 in a retirement account she needed to claim. Ms. Lewis wanted to invest this money, as she did not have a savings account or 401k and was now working for herself. Ms. Lewis asked Mr. Storm, who had previously represented himself as a financial advisor, if he could help her invest the money. Ms. Lewis told Mr. Storm that she wanted to put the money “where it was going to make [her] a good return” but that she needed to be able to avoid taxes while still being able to write checks from the account in the event she had business expenses. (T pp 67-69) 
Ms. Lewis trusted Mr. Storm, whom she’d known for three years. According to her, Mr. Storm told her he knew where she could put the money at a 9% “interest rate.” Mr. Storm established an LLC for Ms. Lewis, “ARLewis, LLC”
 and instructed Ms. Lewis to wire the money from her retirement account into an account at her bank established for the LLC. (T pp 69-71) After a wiring fee, the LLC’s account had a balance of approximately $23,500. Mr. Storm told Ms. Lewis that he would charge a $6,000 fee for his services. (T p 76) In May 2017, Ms. Lewis paid Mr. Storm his fee in cash, a portion of which was to go towards a membership stake Ms. Lewis wanted to purchase in his company. The LLC then issued a check to Mr. Storm for $17,500. Ms. Lewis believed Mr. Storm was going to invest the $17,500 on her behalf. (T pp 66, 69-76; R p 17)
 
Shortly after issuing the check to Mr. Storm, Ms. Lewis requested “something in writing showing what we were doing.” (T pp 80-81) At her request, Mr. Storm drafted a document titled “Promissory Note.” (R p 18) Ms. Lewis signed the document on behalf of her LLC despite not fully understanding what it meant. (T pp 80-83) Ms. Lewis continued to associate with Mr. Storm and assumed he was “doing what he was supposed to be doing with [the money].” (T p 76) 
Several months later, in October 2017, Ms. Lewis started to inquire about the funds. According to Ms. Lewis, Mr. Storm stopped responding to her calls and emails. At one point Ms. Lewis, her husband, and Mr. Storm met together at a Panera to discuss her account. Although Mr. Storm showed her some financial documents, none were related to the funds she had given to him to invest. Ms. Lewis eventually told Mr. Storm she would “file charges” if she didn’t hear from him. Mr. Storm told her he would give her the money back to avoid “bad blood.” (T pp 77-79, 92, 102-26; R pp 20-28) Ms. Lewis subsequently filed a report with the Greensboro Police Department. (T pp 51-56)    
Detective Michael Montalvo was assigned to investigate. After speaking with Ms. Lewis, Montalvo called Mr. Storm on 29 January 2018. He asked Mr. Storm if he could explain what was “going on” with Ms. Lewis’ money. Mr. Storm told Montalvo that Ms. Lewis had been behind on her rent and that she wanted him to invest her retirement funds so that she could pay some bills, and “to do it in a way not to get hit with taxes.” Mr. Storm said he normally didn’t invest money for friends, but that he felt bad for Ms. Lewis because she was behind on her bills. Mr. Storm said he was once a certified financial planner but was not any longer. He acknowledged drafting the “Promissory Note” the two signed.  (T pp 137-38)
Detective Montalvo also met in person with Mr. Storm. At that meeting, Mr. Storm explained how Eagle operated and told Montalvo that he recently had a stroke and cancer and could not work. He acknowledged that Ms. Lewis gave him the $17,500 check but debated the amount of his cash fee, saying he’d paid some of Ms. Lewis’ bills for her with that money. Mr. Storm said he want to “avoid criminal charges” and that “[e]ven if I don’t agree with it, I’ll pay her back.” He acknowledged the “Promissory Note” and that he was not “off the hook” and that he “[knew] that [he had] to pay back this money.” When Montalvo asked, “Where is the money now?” Mr. Storm responded “I prefer not to answer that.” Mr. Storm attempted to set up a payment plan to return the money to Ms. Lewis. Detective Montalvo told Mr. Storm that “if you just give her the seventeen-five now, this goes away. There won’t be any criminal charges. This goes away.” And he said, “I don’t have the money. I would give it to her if I had the money.” Montalvo eventually lost contact with Mr. Storm. (T pp 139-47) 
On 12 March 2018, a magistrate issued arrest warrants for Mr. Storm for obtaining property by false pretenses and for unlawfully accessing computers. (R pp 3-6) On 9 July 2018, the Grand Jury indicted him for those same offenses. (R pp 9-10) On 5 April 2019, Mr. Storm rejected the State’s first plea offer. (R p 13) The State then secured, on the same facts, a third indictment from the Grand Jury on 6 May 2019 for embezzlement. (R p 11) After Mr. Storm rejected a second plea offer on 18 March 2021, the State secured yet another indictment for felony conversion of property by a bailee. (R pp 12, 14) 
At the start of trial, the State announced it was dismissing the felony accessing computers indictment. (R p 15; T p 4) During its opening statement, the State indicated its intention to put all three remaining charges to the jury:

But we contend that that’s what the evidence will show; that he took the $17,500, and that he didn’t account for it. He didn’t put it where he was supposed to. And it’s been secretive [sic] or put to his own use. And that you, as the fact-finders, whether you determine that it was embezzled or false pretense or improperly conveyed [sic], the bottom line is, we think the evidence will show to you and the facts will say, when all is said and done, that when — no matter what you call it, when you promise to come to a friend’s aid, to take and help them and invest money, you can’t just do it to take the money and not account for it. And that’s what the facts will show. And that’s why we will ask you to find a verdict of “guilty” on one of these charges.

(T p 46) 
At the close of State’s evidence, Mr. Storm’s trial counsel moved to dismiss all three charges but focused his argument on the lack of sufficient evidence to support a verdict for embezzlement or conversion of property by a bailee. (T pp 160-64) Counsel specifically noted the lack of a bailment under the facts:     
Similarly, Your Honor, I’d — I’d suggest the same thing about Conversion of Property by a Bailee. It’s an interesting charge. I did a Lexus [sic] Nexus search and came up with 16 total times that this charge has been addressed by the Court of Appeals, the North Carolina Supreme Court. And in all 16 of these cases, each one of them involves actual property. It’s kind of what we think about with a bailee. I mean, a bailor and bailee relationship is one where a specific item of property is put in someone else’s hands, and then they’re supposed to either protect it and return it at a certain time, or they’re supposed to return the proceeds of that property.

And the classic example is a valet at a hotel takes a car and we build a bailor/bailee relationship. And that’s why all of these cases . . . [involve] property. Money is different. It’s fungible. It’s — he gets handed a principal sum, and whether he has lended (sic) it or invested it, it doesn’t really matter. She is never going to get those same dollar bills back. That’s not the purpose of an investment or a loan. You don’t hand a sum of cash to your investment agent and say, “Listen, when this is over, I want my 9 percent back, but I better have that exact same $10,000 bills that I handed you.” It can’t work that way. So the statute just doesn’t fit. This is not a bailor/bailee relationship.

(T pp 161-64) (alterations added).
Although counsel reiterated he was not formally waiving his motion to dismiss the obtaining property by false pretenses charge, he tacitly conceded that charge more closely fit the facts of the case than the other two charges:
Those two, I would most strenuously object as — as matters that should proceed to the jury. I do not believe that a reasonable juror could return a verdict of “guilty” on [embezzlement or conversion of property by a bailee]. 

They also have in common obtaining property lawfully. So, they’re both ones that are directly at odds with “obtaining property.”

I’m not waiving argument on that. I’m not suggesting the Court not dismiss [obtaining property by false pretenses]. Whether or not it’s a jury question, that he, at the time he took the money, had the intent to commit fraud. I would say, for the record, that the State has not proven its elements beyond a reasonable doubt. But this is a charge I have less to say about, with respect to my motion to dismiss. 

The embezzlement and the conversion, Your Honor, are simply charges that don’t fit these facts. I can’t find a case that would fit these facts on either of those two, and I don’t think there’s any need to get into the confusing “mutually exclusive” verdict jury instruction. I would ask the Court to sever those two charges, grant my motion to dismiss, and proceed from there.

(T pp 164-65) (alteration added).

The court heard additional argument from the State, after which trial counsel again reiterated the absence of a bailment under the facts, explaining the State had failed “to show a bailor/bailee relationship” which is “a legal term of art.” Counsel argued that “[t]he jury can decide for [itself] what was in his mind at the time he asked for the money on the issue of obtaining property [by false pretenses]. But it is not embezzlement. And it is not conversion [by a bailee].”  (T pp 171-73)

The trial court denied the motion to dismiss and adjourned for the evening. (T pp 173-75)
The next morning, the defense declined to present evidence and rested before the jury. (T p 183) Trial counsel renewed his motion to dismiss and submitted a written motion largely reiterating the prior day’s arguments. Counsel also moved to dismiss on the grounds there was “a fatal variance as to each and every element” of the indicted offenses. (T pp 183-92; R pp 29-54) 
After hearing additional arguments, the trial court stated that, based on “[its] own research,” it would dismiss the embezzlement and false pretenses charges, but deny the motion as to conversion of property by a bailee based on its own lack of certainty regarding the law: 
THE COURT: Okay. Well, like the both of you, or, at least, like you, Mr. Aberle, I had to do my own research last night on this matter, because I wanted to make sure that me dismissing or not dismissing charges are in line with what I felt what this Court interpreted — interprets the law to be. So after doing my own research, in coming up with some of the same questions that the two of you did, this Court — and after hearing your arguments this morning, this Court is going to dismiss the embezzlement charge, as well as dismiss the obtaining property by false pretense.

I also cannot decipher where the law is on the conversion. And so I do think that that’s a charge that will go to the jury based on the facts.

MR. ABERLE: Thank you, Your Honor.

THE COURT: Okay.

MR. JONES: Thank you, Your Honor. Note our exceptions.

(T pp 192-93) (emphasis added). The trial court did not further explain its ruling. (R p 55)
The sole remaining charge of conversion of property by a bailee was submitted to the jury. (T pp 227-35) The trial court instructed the jury it had to determine whether Mr. Storm was “a bailee,” which it defined as “a person to whom property is delivered pursuant to an agreement that upon completion of the agreed terms the property or proceeds thereof shall be returned to the owner.” (T p 231; R p 60) After deliberating for about an hour and a half, the jury submitted a question to the trial court: “Can a sum of money be considered property as a bailee?” In recognition of that question’s centrality to the parties’ earlier legal arguments on the motion to dismiss, the trial court and the parties elected to tell the jury simply to “[r]efer to the jury instruction.” (T pp 237-40, 244) After deliberating for about 20 more minutes, the jury convicted Mr. Storm. (T p 245; R p 65) The parties stipulated that he was a Prior Record Level I with no criminal record. (R pp 66-67) The court then sentenced him to 6-17 months imprisonment, suspended for 24 months of supervised probation. (R pp 68-71) Mr. Storm appealed. (R p 72)
STANDARD OF REVIEW
Challenges to the sufficiency of the evidence, including questions of variance, are reviewed de novo on appeal. State v. Bagley, 183 N.C. App. 514, 523, 644 S.E.2d 615, 621 (2007) TA \l "State v. Bagley, 183 N.C. App. 514, 523, 644 S.E.2d 615, 621 (2007)" \s "State v. Bagley, 183 N.C. App. 514, 523, 644 S.E.2d 615, 621 (2007)" \c 1 ; State v. Cheeks, 267 N.C. App. 579, 612, 833 S.E.2d 660, 681 (2019), aff’d, 377 N.C. 528, 858 S.E.2d 566 (2021) TA \l "State v. Cheeks, 267 N.C. App. 579, 612, 833 S.E.2d 660, 681 (2019), aff’d, 377 N.C. 528, 858 S.E.2d 566 (2021)" \s "State v. Cheeks, 267 N.C. App. 579, 612, 833 S.E.2d 660, 681 (2019), aff’d, 377 N.C. 528, 858 S.E.2d 566 (2021)" \c 1 . Under de novo review, this Court considers the matter anew and freely substitutes its own judgment for that of the trial court. State v. Williams, 362 N.C. 628, 632–33, 669 S.E.2d 290, 294 (2008) TA \l "State v. Williams, 362 N.C. 628, 632-33, 669 S.E.2d 290, 294 (2008)" \s "State v. Williams, 362 N.C. 628, 632-33, 669 S.E.2d 290, 294 (2008)" \c 1 .
ARGUMENT
I. The trial court erred in denying Mr. Storm’s motion to dismiss the charge of conversion of property by a bailee where the State’s evidence established that Mr. Storm was not a bailee.

Despite the prosecutor’s assertion during his opening statement that Mr. Storm was guilty of a crime “no matter what you call it,” the State was obligated to present sufficient evidence of every element of any crime ultimately submitted to the jury. Here, the State’s evidence showed that Mr. Storm was not a bailee of Ms. Lewis as a matter of law. Because one must be a bailee to be convicted of the conversion offense charged by the State in this case, the trial court should have granted Mr. Storm’s motion to dismiss that charge, and this Court should reverse the trial court’s judgment.
“Under a plea of not guilty the State must prove all elements of the offense charged.” State v. Moore, 268 N.C. 124, 126, 150 S.E.2d 47, 49 (1966) TA \l "State v. Moore, 268 N.C. 124, 126, 150 S.E.2d 47, 49 (1966)" \s "State v. Moore, 268 N.C. 124, 126, 150 S.E.2d 47, 49 (1966)" \c 1 . When ruling on a defendant’s motion to dismiss, the trial court must determine whether there is substantial evidence of each essential element of the offense. State v. Smith, 186 N.C. App. 57, 62, 650 S.E.2d 29, 33 (2007) TA \l "State v. Smith, 186 N.C. App. 57, 62, 650 S.E.2d 29, 33 (2007)" \s "State v. Smith, 186 N.C. App. 57, 62, 650 S.E.2d 29, 33 (2007)" \c 1 . In ruling upon a motion to dismiss, the trial court is required to interpret the evidence in the light most favorable to the State, drawing all reasonable inferences in the State’s favor. State v. Porter, 303 N.C. 680, 686, 281 S.E.2d 377, 381 (1981) TA \l "State v. Porter, 303 N.C. 680, 686, 281 S.E.2d 377, 381 (1981)" \s "State v. Porter, 303 N.C. 680, 686, 281 S.E.2d 377, 381 (1981)" \c 1 . However, the trial court must determine as a matter of law whether the State has offered “substantial evidence of all elements of the offense charged[.]” State v. Thompson, 306 N.C. 526, 532, 294 S.E.2d 314, 318 (1982) TA \l "State v. Thompson, 306 N.C. 526, 532, 294 S.E.2d 314, 318 (1982)" \s "State v. Thompson, 306 N.C. 526, 532, 294 S.E.2d 314, 318 (1982)" \c 1  (emphasis added).
The State charged Mr. Storm with the statutory crime of conversion of property by a bailee, which provides in relevant part:
Every person entrusted with any property as bailee . . . who fraudulently converts the same . . . to his own use, or secretes it with a fraudulent intent to convert it to his own use, shall be guilty of a Class 3 misdemeanor.

If, however, the value of the property converted or secreted, or the proceeds thereof, is in excess of four hundred dollars ($400.00), every person so converting or secreting it is guilty of a Class H felony. 
N.C.G.S. § 14-168.1. Thus, to be convicted of the above offense, one must be a “bailee,” i.e., one of the parties to a bailment.  
“The common law of bailment is truly ancient in origin.” Danner v. Int’l Freight Sys. of Wash., LLC, 855 F. Supp. 2d 433, 449 n.25 (D. Md. 2012) TA \l "Danner v. Int’l Freight Sys. of Wash., LLC, 855 F. Supp. 2d 433, 449 n.25 (D. Md. 2012)" \s "Danner v. Int’l Freight Sys. of Wash., LLC, 855 F. Supp. 2d 433, 449 n.25 (D. Md. 2012)" \c 1 . “Bailment is defined as the ‘delivery of personal property by one person (the bailor) to another (the bailee) who holds the property for a certain purpose, usu. [sic] under an express or implied-in-fact contract.’” State v. Minton, 223 N.C. App. 319, 322, 734 S.E.2d 608, 611 (2012) TA \l "State v. Minton, 223 N.C. App. 319, 322, 734 S.E.2d 608, 611 (2012)" \s "State v. Minton, 223 N.C. App. 319, 322, 734 S.E.2d 608, 611 (2012)" \c 1  (quoting Black’s Law Dictionary 163 (9th ed. 2009) TA \l "Black’s Law Dictionary 163 (9th ed. 2009)" \s "Black’s Law Dictionary 163 (9th ed. 2009)" \c 3 ) (emphasis in original). Examples of common bailments include where a dealer permits a prospective purchaser to test drive a car, e.g., Wilcox v. Glover Motors, Inc., 269 N.C. 473, 153 S.E.2d 76 (1967) TA \l "Wilcox v. Glover Motors, Inc., 269 N.C. 473, 153 S.E.2d 76 (1967)" \s "Wilcox v. Glover Motors, Inc., 269 N.C. 473, 153 S.E.2d 76 (1967)" \c 1 , where one entrusts goods to another for secure storage, e.g., Nichols v. St. Paul Fire & Marine Ins. Co., 12 N.C. App. 116, 182 S.E.2d 585 (1971) TA \l "Nichols v. St. Paul Fire & Marine Ins. Co., 12 N.C. App. 116, 182 S.E.2d 585 (1971)" \s "Nichols v. St. Paul Fire & Marine Ins. Co., 12 N.C. App. 116, 182 S.E.2d 585 (1971)" \c 1 , or where one takes possession of another’s vehicle for servicing. E.g., Dellinger v. Bridges, 259 N.C. 90, 130 S.E.2d 19 (1963) TA \l "Dellinger v. Bridges, 259 N.C. 90, 130 S.E.2d 19 (1963)" \s "Dellinger v. Bridges, 259 N.C. 90, 130 S.E.2d 19 (1963)" \c 1 .
Although bailments typically involve the bailee taking possession of tangible property or goods, under North Carolina law “[m]oney may be the object of a bailment relationship.” Variety Wholesalers, Inc. v. Salem Logistics Traffic Servs., 212 N.C. App. 400, 405, 712 S.E.2d 361, 365 (2011) TA \l "Variety Wholesalers, Inc. v. Salem Logistics Traffic Servs., 212 N.C. App. 400, 405, 712 S.E.2d 361, 365 (2011)" \s "Variety Wholesalers, Inc. v. Salem Logistics Traffic Servs., 212 N.C. App. 400, 405, 712 S.E.2d 361, 365 (2011)" \c 1  (citing Crow v. McCullen, 235 N.C. 380, 383, 70 S.E.2d 198, 200 (1952) TA \l "Crow v. McCullen, 235 N.C. 380, 383, 70 S.E.2d 198, 200 (1952)" \s "Crow v. McCullen, 235 N.C. 380, 383, 70 S.E.2d 198, 200 (1952)" \c 1 ). However, there is an important caveat. Our Supreme Court has explicitly held that any bailment in money requires the purported bailee to return the exact money entrusted: 
One who receives money for safekeeping is not an agent, consignee, clerk, employee or servant. He is a bailee if under the agreement of the parties he is to return the identical money received, and debtor if he is to use the money and return its equivalent on demand. 

State v. Eurell, 220 N.C. 519, 520, 17 S.E.2d 669, 670 (1941) TA \l "State v. Eurell, 220 N.C. 519, 520, 17 S.E.2d 669, 670 (1941)" \s "State v. Eurell, 220 N.C. 519, 520, 17 S.E.2d 669, 670 (1941)" \c 1  (emphasis added). See also Variety Wholesalers, 212 N.C. App. at 406, 712 S.E.2d at 365 TA \s "Variety Wholesalers, Inc. v. Salem Logistics Traffic Servs., 212 N.C. App. 400, 405, 712 S.E.2d 361, 365 (2011)"  (“But there was not a sufficient meeting of the minds to establish a bailment relationship. Variety failed to show that Salem accepted the payments with the intent to redeliver the exact funds.”) (emphasis added); Crow, 235 N.C. at 380–84, 70 S.E.2d at 198–200 TA \s "Crow v. McCullen, 235 N.C. 380, 383, 70 S.E.2d 198, 200 (1952)"  (possible bailment involved $3,500 in cash placed in an envelope for storage in a safe deposit box to be later distributed for the benefit of the bailor and his heirs). The relevant pattern jury instructions appear designed with this common understanding of bailments in mind. (R pp 44-47) 

The caselaw discussing the conversion by a bailee statute also comports with the above. There appear to be 12 reported cases citing N.C.G.S. § 14-168.1. All but one involves the misappropriation of non-fungible, tangible property. See, e.g., State v. Falana, 254 N.C. App. 329, 802 S.E.2d 582 (2017) TA \l "State v. Falana, 254 N.C. App. 329, 802 S.E.2d 582 (2017)" \s "State v. Falana, 254 N.C. App. 329, 802 S.E.2d 582 (2017)" \c 1  (vehicle); State v. Woody, 132 N.C. App. 788, 513 S.E.2d 801 (1999) TA \l "State v. Woody, 132 N.C. App. 788, 513 S.E.2d 801 (1999)" \s "State v. Woody, 132 N.C. App. 788, 513 S.E.2d 801 (1999)" \c 1  (computer).
 The sole case where money was the subject of the bailment involved a defendant who was entrusted by a co-tenant to transmit the exact funds received to a landlord in a type of “rent to own” arrangement. Minton, 223 N.C. App. at 322, 734 S.E.2d at 611 TA \s "State v. Minton, 223 N.C. App. 319, 322, 734 S.E.2d 608, 611 (2012)"  (alterations added). 
Here the evidence, taken in the light most favorable to the State, showed that ARLewis, LLC entrusted Mr. Storm with $17,500 to invest on Ms. Lewis’ behalf. However, there is no way Mr. Storm could have returned the “identical money received,” Eurell, 220 N.C. at 520, 17 S.E.2d at 670 TA \s "State v. Eurell, 220 N.C. 519, 520, 17 S.E.2d 669, 670 (1941)" , or “redeliver[ed] the exact funds” issued to him. Variety Wholesalers, 212 N.C. App. at 406, 712 S.E.2d at 365 TA \s "Variety Wholesalers, Inc. v. Salem Logistics Traffic Servs., 212 N.C. App. 400, 405, 712 S.E.2d 361, 365 (2011)" . Investing the money required treating it as fungible in a way not permitted by the law of bailment in our state. Eurell, 220 N.C. at 520, 17 S.E.2d at 670 TA \s "State v. Eurell, 220 N.C. 519, 520, 17 S.E.2d 669, 670 (1941)" ; Variety Wholesalers, 212 N.C. App. at 406, 712 S.E.2d at 365 TA \s "Variety Wholesalers, Inc. v. Salem Logistics Traffic Servs., 212 N.C. App. 400, 405, 712 S.E.2d 361, 365 (2011)" ; Crow, 235 N.C. at 380–84, 70 S.E.2d at 198–200 TA \s "Crow v. McCullen, 235 N.C. 380, 383, 70 S.E.2d 198, 200 (1952)" . Moreover, “[a]ll investments involve some degree of risk[,]” up to and including loss of principal. See U.S. Securities and Exchange Commission, What is Risk?, TA \l "U.S. Securities and Exchange Commission, What is Risk?," \s "U.S. Securities and Exchange Commission, What is Risk?," \c 3  https://www.investor.gov/introduction-investing/investing-basics/what-risk (last accessed 24 October 2022). As a result, there is no scenario in which Mr. Storm could have returned the same money he received. Accordingly, the facts of this case simply do not “establish a bailment relationship[.]” Variety Wholesalers, 212 N.C. App. at 406, 712 S.E.2d at 365 TA \s "Variety Wholesalers, Inc. v. Salem Logistics Traffic Servs., 212 N.C. App. 400, 405, 712 S.E.2d 361, 365 (2011)" .

Although under these facts Mr. Storm was not a bailee, that does not mean he was immune from civil or criminal liability for the missing funds. North Carolina law is replete with criminal offenses and civil causes of action targeting fraud. Indeed, the trial court dismissed a count of obtaining property by false pretenses without particularly forceful argument on the part of trial counsel. And notably, N.C.G.S. § 14-168.1 imposes criminal liability for a conversion committed not only by a bailee, but also those entrusted with property “with any power of attorney for the sale or transfer thereof.” However, Mr. Storm was not indicted for, nor was the jury instructed on, this alternative theory of guilt. (R pp 12, 60)
Regardless of whether the State might have been able to successfully prosecute of a violation of N.C.G.S. § 14-168.1 under one of these other theories, or even some other criminal offense entirely, it was obligated to present sufficient evidence Mr. Storm was a bailee in order secure a conviction here. Because the State’s evidence simply did not establish a bailment, an essential element of the offense charged, this Court must reverse. See generally State v. Nazzal, 270 N.C. App. 345, 358, 840 S.E.2d 881, 890, disc. rev. denied, 375 N.C. 491 (2020) TA \l "State v. Nazzal, 270 N.C. App. 345, 358, 840 S.E.2d 881, 890, disc. rev. denied, 375 N.C. 491 (2020)" \s "State v. Nazzal, 270 N.C. App. 345, 358, 840 S.E.2d 881, 890, disc. rev. denied, 375 N.C. 491 (2020)" \c 1 . 
II. The trial court erred in denying Mr. Storm’s motion to dismiss the charge of conversion of property by a bailee where there was a fatal variance between the owner named in the indictment and the evidence presented at trial.

Mr. Storm was indicted for converting $17,500 “owned by Audrey Renee Lewis.” (R p 12) At trial, the undisputed evidence was that this money was in fact the property of “ARLewis, LLC,” having previously been deposited in an account belonging to that entity. (T pp 69-71; R p 17) Because the essential element of ownership alleged in the indictment was contrary to the State’s evidence at trial, the trial court erred and violated Mr. Storm’s due process rights when it denied his motion to dismiss. 

“A variance occurs where the allegations in an indictment, although they may be sufficiently specific on their face, do not conform to the evidence actually established at trial.” State v. Norman, 149 N.C. App. 588, 594, 562 S.E.2d 453, 457 (2002) TA \l "State v. Norman, 149 N.C. App. 588, 594, 562 S.E.2d 453, 457 (2002)" \s "State v. Norman, 149 N.C. App. 588, 594, 562 S.E.2d 453, 457 (2002)" \c 1 . One purpose of an indictment is to give an accused proper notice of the charge against him. N.C.G.S. § 15A-924(a)(5) TA \l "N.C.G.S. §15A-924(a)(5)" \s "N.C.G.S. §15A-924(a)(5)" \c 2 ; State v. Bowen, 139 N.C. App. 18, 27, 533 S.E.2d 248, 254 (2000) TA \l "State v. Bowen, 139 N.C. App. 18, 27, 533 S.E.2d 248, 254 (2000)" \s "State v. Bowen, 139 N.C. App. 18, 27, 533 S.E.2d 248, 254 (2000)" \c 1 . If the indictment and the State’s case are inconsistent, as they were in Mr. Storm’s case, the defendant cannot prepare a proper defense. Norman, 149 N.C. App. at 594, 562 S.E.2d at 457. TA \s "State v. Norman, 149 N.C. App. 588, 594, 562 S.E.2d 453, 457 (2002)"  Such a variance also puts the defendant at risk of a second prosecution for the same incident. Id. TA \s "State v. Norman, 149 N.C. App. 588, 594, 562 S.E.2d 453, 457 (2002)"  For these reasons, our courts have held that when a fatal variance exists between the indictment and the evidence, the trial court must grant a motion to dismiss. State v. Abraham, 338 N.C. 315, 341, 451 S.E.2d 131, 144 (1994) TA \l "State v. Abraham, 338 N.C. 315, 341, 451 S.E.2d 131, 144 (1994)" \s "State v. Abraham, 338 N.C. 315, 341, 451 S.E.2d 131, 144 (1994)" \c 1 .
A variance is fatal if it involves an element of the crime charged. State v. Glynn, 178 N.C. App. 689, 696, 632 S.E.2d 551, 556 (2006) TA \l "State v. Glynn, 178 N.C. App. 689, 696, 632 S.E.2d 551, 556 (2006)" \s "State v. Glynn, 178 N.C. App. 689, 696, 632 S.E.2d 551, 556 (2006)" \c 1 . This Court has explicitly held that an essential element of the crime of conversion by a bailee is the intent to convert or the act of conversion, which requires proof that someone other than the defendant owned the relevant property. Therefore, the State is required to prove ownership, and a proper indictment must identify the victim as a person or legal entity capable of owning property. State v. Woody, 132 N.C. App. 788, 789–90, 513 S.E.2d 801, 802–03 (1999). TA \s "State v. Woody, 132 N.C. App. 788, 513 S.E.2d 801 (1999)"  
“Where an indictment charges the defendant with a crime against someone other than the actual victim, such a variance is fatal.” Id. TA \s "State v. Woody, 132 N.C. App. 788, 513 S.E.2d 801 (1999)"  (quoting State v. Abraham, 338 N.C. 315, 340, 451 S.E.2d 131, 144 (1994) TA \l "State v. Abraham, 338 N.C. 315, 340, 451 S.E.2d 131, 144 (1994)" \s "State v. Abraham, 338 N.C. 315, 340, 451 S.E.2d 131, 144 (1994)" \c 1 ). At the close of evidence, Mr. Storm explicitly invoked due process and moved both orally and in writing to dismiss the charges on the ground that with respect to “the crimes alleged in the indictments, there’s a fatal variance as to each and every element.” (T p 184; R p 29); see generally State v. Golder, 374 N.C. 238, 249, 839 S.E.2d 782, 790 (2020). TA \l "State v. Golder, 374 N.C. 238, 249, 839 S.E.2d 782, 790 (2020)." \s "State v. Golder, 374 N.C. 238, 249, 839 S.E.2d 782, 790 (2020)." \c 1  Because there was a fatal variance between the allegation and proof on an essential element, this Court must reverse Mr. Storm’s conviction. See, e.g., State v. Downing, 313 N.C. 164, 167–68, 326 S.E.2d 256, 259 (1985) TA \l "State v. Downing, 313 N.C. 164, 167–68, 326 S.E.2d 256, 259 (1985)" \s "State v. Downing, 313 N.C. 164, 167–68, 326 S.E.2d 256, 259 (1985)" \c 1  (reversing conviction based on variance between allegation and proof of ownership) TA \l "State v. Nazzal, 270 N.C. App. 345, 358, 840 S.E.2d 881, 890, disc. rev. denied, 375 N.C. 491 (2020)" \s "State v. Nazzal, 270 N.C. App. 345, 358, 840 S.E.2d 881, 890, disc. rev. denied, 375 N.C. 491 (2020)" \c 1 . 
Conclusion

Where, as a matter of law, Mr. Storm was not a bailee, the trial court erred in denying his motion to dismiss. The trial court additionally erred in failing to grant the motion to dismiss in the face of a fatal variance on the essential element of ownership. For the foregoing reasons, Mr. Storm asks this Court to reverse the trial court’s judgment and vacate his conviction for conversion of property by a bailee.
Respectfully submitted, this the 24th day of October, 2022.
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� The State’s evidence showed that although Mr. Storm established the LLC for Ms. Lewis, he was not an officer of the LLC and Ms. Lewis was the LLC’s registered agent and manager. (T pp 79, 104-05)


� The check was later endorsed by Mr. Storm’s wife. (T p 94; R p 17)


� As part of the written motion to dismiss, defense counsel included a list of all cases citing N.C.G.S. 14-168.1 with notations regarding the nature of the property. (R pp 48-54)


� At trial, Mr. Storm argued that his arrangement with Ms. Lewis could be construed as a loan. (T pp 215-23) The State vigorously disputed this characterization. (T pp 204-07) Regardless, even if the evidence established a loan, a debtor is not a bailee. Eurell, 220 N.C. at 520, 17 S.E.2d at 670.� TA \s "State v. Eurell, 220 N.C. 519, 520, 17 S.E.2d 669, 670 (1941)" �   





