      -ii-


No. COA 22-307




         18TH JUDICIAL DISTRICT 

NORTH CAROLINA COURT OF APPEALS

****************************************************

STATE OF NORTH CAROLINA
)







)

v.




)
From Guilford County







)

(High Point)
ALVIN NATHANEAL SMITH
)

****************************************************

DEFENDANT-APPELLANT’S BRIEF 
****************************************************

INDEX

TABLE OF AUTHORITIES
ii
1ISSUE PRESENTED


2STATEMENT OF THE CASE


GROUNDS FOR APPELLATE REVIEW
3
STATEMENT OF THE FACTS
3
ARGUMENT
6
6I.
THE TRIAL COURT PLAINLY ERRED IN AGAIN DENYING THE DEFENDANT’S BATSON OBJECTION TO THE STATE’S USE OF PEREMPTORY STRIKES AS TO JURORS CREECY AND POWELL WHERE THE STATE’S STRIKES WERE SUBSTANTIALLY MOTIVATED BY RACE.



CONCLUSION
33
35CERTIFICATE OF COMPLIANCE WITH RULE 28(J)(2)


36CERTIFICATE OF SERVICE



TABLE OF AUTHORITIES
Cases
Batson v. Kentucky, 
476 U.S. 79 (1986).
passim
Ex Parte Travis, 
276 So. 2d 874 (Ala. 2000)
19

Flowers v. Mississippi, 
___ U.S. ___, 139 S.Ct. 2228 (2019)
29, 32
Foster v. Chatman, 
___ U.S. ___, 136 S.Ct. 1737 (2016)
31, 32
Hernandez v. New York, 
500 U.S. 352,  111 S.C.t 1859 (1991)
32

Johnson v. California, 
545 U.S. 162, 125 S.Ct. 2410 (2005)
30

Miller -El v. Dretke, 
545 U.S. 231, 125 S.Ct. 2317 (2005)
passim
Snyder v. Louisiana, 
552 U.S. 472, 128 S.Ct. 12043 (2008)
6, 9
State v. Clegg, 
380 N.C. 127, 2022-NCSC-11
passim
State v. Hobbs, 
374 N.C. 345, 841 S.E.2d 492 (2020)
6

State v. Robbins, 
319 N.C. 465, 356 S.E.2d 279 (1985).
6

State v. Robinson, 
336 N.C. 78, 443 S.E.2d 306 (1994)
16

State v. Smith, 
___ N.C. App. ___, 2021-NCCOA-391
passsim
State v. Waring, 
364 N.C. 443, 701 S.E.2d 615 (2010)
9, 33



 TOA \h \c "2" \p 
Statutes
N.C.G.S. § 7A-27 (2016)
3 
N.C.G.S. § 15A-1444 (2016)
3



 TOA \h \c "3" \p 
Other Authorities
pharmacy.unc.edu/education/pharmd/dual-degrees/ from the UNC Eshelman School of Pharmacy
12



 TOA \h \c "7" \p 
Constitutional Provisions
U.S. Const. Amends. VI, XIV
6

Const. of N.C., Art. I, § 26
6



No. COA 22-307





18th JUDICIAL DISTRICT 

NORTH CAROLINA COURT OF APPEALS

****************************************************

STATE OF NORTH CAROLINA
)







)

v.




)
From Guilford County







)

(High Point)
ALVIN NATHANEAL SMITH
)

****************************************************

DEFENDANT-APPELLANT’S BRIEF
****************************************************
ISSUE PRESENTED

I.
THE TRIAL COURT CLEARLY ERRED IN AGAIN DENYING THE DEFENDANT’S BATSON OBJECTION TO THE STATE’S USE OF PEREMPTORY STRIKES AS TO JURORS CREECY AND POWELL WHERE THE STATE’S STRIKES WERE SUBSTANTIALLY MOTIVATED BY RACE.
STATEMENT OF THE CASE

Defendant Alvin Nathaneal Smith was indicted for first degree murder in Guilford County (High Point) on 13 August 2018. (R II p 5) The matter came on for trial before the Honorable Lori Hamilton at the 27 January 2020 session of criminal court. (R p 1) On 31 January 2020, the jury found Mr. Smith guilty of first degree murder. (R p 59; R II p 6)

The trial court sentenced Mr. Smith to life without the possibility of parole in the N.C. DAC. (R p 60; R II p 7) Mr. Smith gave notice of appeal in open court. (Tp 881)  
On 20 July 2021, this Court filed an opinion and order remanding this case to the trial court for a hearing on the defendant’s Batson objections, the subject of defendant’s appeal. (State v. Smith, 2021-NCCOA-391 TA \l "State v. Smith, 2021-NCCOA-391" \s "State v. Smith, 2021-NCCOA-391" \c 1 ; R II pp 12, 24) The hearing was held before the Honorable Lori Hamilton at the 8 September 2021 criminal session of superior court. (R II p 1) On 9 November 2021, Judge Hamilton entered an Order again denying the defendant’s Batson objections. (R II p 26) 

The defendant gave written notice of appeal and moved for the entry of appellate entries on 12 November 2021. (R II pp 36, 38)

GROUNDS FOR APPELLATE REVIEW

This is an appeal from a final judgment of the Superior Court and appellate review is appropriate under N.C. Gen. Stat. § 7A-27(b) TA \l "N.C. Gen. Stat. § 7A-27 (2016)" \s "N.C. Gen. Stat. § 7A-27(b)" \c 2  and N.C. Gen. Stat. § 15A-1444(a) (2016) TA \l "N.C. Gen. Stat. § 15A-1444 (2016)" \s "N.C.G.S. § 15A-1444" \c 2 .
STATEMENT OF THE FACTS
A full statement of the offense facts is contained in the original Defendant-Appellant’s Brief, filed 16 October 2020. In summary, Alvin Smith was convicted of murder in the shooting death of his wife, Elizabeth Smith, based largely on the testimony of Ms. Smith’s daughter, age seven at the time of the shooting.
The facts relevant to the issue before this Court are as follows:
Twenty-nine potential jurors and six potential alternate jurors were questioned on voir dire. The first twelve jurors called into the jury box were all white:  #1 Thomas Chappellow, #2 Robert Pope, #3 Ellison Messick, #4  Scott Burnette, #5 Matthew Murray, #6 Christina Teague, #7 Wendy Kesselring, #8 Wanda Kosterlytzky, #9 Nancy Sutphin, #10 Peter Price, #11 Stephanie Benson, and #12 Penny Bushnoe. (Tpp 68, 192, 196) 
The State exercised its first peremptory strike against # 11, Benson. (Tp 93) Veronica Garcia 
was called to replace Benson in seat 11. (Tp 94) The State passed twelve jurors to the defense. (Tp 97) With the defense, it was discovered that #1, Chappelow, was not a Guilford County resident, so he was excused for cause. (Tp 99) The jury was then back with the State, and Gabrielle Alcott 
was called to replace Chappelow in seat #1. Again, the State was satisfied, and the jurors were passed to the defense. (Tp 103)

Defendant’s challenges for cause as to #6 Teague and #4 Burnette were allowed. (Tpp 163, 168) The defendant then used peremptory challenges to excuse jurors #1 Alcott, #3 Messick, and #5 Murray. (Tpp 175-176) 

Five new jurors were called to the box:  #1 Wanda Creecy, #3 Joshua Eberhardt, #4 Jason Kaefer, #5 Mildred Powell, and #6 Timothy McSwain, and the jury was back with the State. 
(Tpp 177-178) The State used its next two peremptory challenges to excuse #1 Creecy and #5 Powell. (Tp 191)

At that point, the defendant made a Batson objection. (Tpp 191-192) As grounds, counsel pointed out that the original twelve
 potential jurors were all white; Creecy and Powell were Black. (Tpp 192-193) Accordingly, the prosecutor had used two of its three peremptory challenges to remove the only Black jurors tendered to the State. The Court stated to the prosecutor “All right. Mr. Stockdale, I believe that puts the ball in your court.” (Tp 193)

The prosecutor offered as the excuse for Powell:  “purely for…her work situation.” (Tp 193) As for Creecy, the prosecutor stated:

she was giving me a mean look the whole time. …[S]he didn’t appear very open with my questions…was very short, and appeared to my visual perception that she was looking like she was mad at me for being here. She might very well be mad at me, but that was the reason for striking her.

(Tpp 193-194)

Following a recess with counsel in chambers, the court denied the defendant’s Batson challenge, “despite my concern.” (Tpp 196-199) Jury selection continued with no further Batson objections. Twelve jurors and two alternates were impaneled to hear the case. (Tpp 201-217, 283-423)

At the rehearing in September 2021, the trial court noted, as per this Court’s opinion, that it erred in considering the defendant’s Batson objections by stopping at step two of its required analysis. (H Tp 9) The trial court heard arguments by counsel for the defendant and the state.  (H Tpp 10-37) The parties consented to the court entering an order out of session and out of term. (H Tp 40) The court entered a written order again denying the defendant’s Batson claim. (R II p 26-35)
ARGUMENT
I.
THE TRIAL COURT PLAINLY ERRED IN AGAIN DENYING THE DEFENDANT’S BATSON OBJECTION TO THE STATE’S USE OF PEREMPTORY STRIKES AS TO JURORS CREECY AND POWELL WHERE THE STATE’S STRIKES WERE SUBSTANTIALLY MOTIVATED BY RACE.

A. Standard of Review
The trial court’s factual determinations are reviewed for clear error, whereas conclusions of law are reviewed de novo. State v. Hobbs, 374 N.C. 345, 349, 841 S.E.2d 492, 497 (2020) TA \l "State v. Hobbs, 374 N.C. 345, 349, 841 S.E.2d 492, 497 (2020)" \s "State v. Hobbs, 374 N.C. 345, 349, 841 S.E.2d 492, 497 (2020)" \c 1 .
B. Applicable legal principles.

Discrimination in jury selection violates the North Carolina Constitution and the U.S. Constitution. U.S. Const. Amends. VI, XIV TA \l "U.S. Const. Amends. VI, XIV" \s "U.S. Const. Amends. VI, XIV" \c 7 ; Const. of N.C., Art. I, § 26 TA \l "Const. of N.C., Art. I, § 26" \s "Const. of N.C., Art. I, § 26" \c 7 . Batson v. Kentucky, 476 U.S. 79 (1986). TA \l "Batson v. Kentucky, 476 U.S. 79 (1986)." \s "Batson v. Kentucky, 476 U.S. 79 (1986)." \c 1  Constitutional error occurs if even a single juror is struck for racial reasons. Snyder v. Louisiana, 552 U.S. 472, 476 (2008); TA \l "Snyder v. Louisiana, 552 U.S. 472, 476 (2008);" \s "Snyder v. Louisiana, 552 U.S. 472, 476 (2008);" \c 1  State v. Robbins, 319 N.C. 465, 491, 356 S.E.2d 279, 295 (1985). TA \l "State v. Robbins, 319 N.C. 465, 491, 356 S.E.2d 279, 295 (1985)." \s "State v. Robbins, 319 N.C. 465, 491, 356 S.E.2d 279, 295 (1985)." \c 1  

C. Discussion
Introduction

The State exercised only three peremptory strikes during jury selection. The first was against a former public defender who was white. The next two were against the only Black jurors called into the box at the time. The defense made a Batson objection, and the court required the State to offer its race-neutral reasons. The excuses given were pretextual. Because the record shows the strikes were substantially motivated by race, the defendant’s objections should have been allowed. A new trial is required.

The State’s strikes
 The State’s first peremptory strike was used to remove Stephanie Benson, who was white. (Tpp 93, 192) Ms. Benson had been a trial lawyer in New York for twenty years until 2000. (Tpp 76-77) She worked as a public defender and also did prisoner rights’ work. (Tp 78)

On the next round, five new jurors had been called to fill seats vacated during the defendant’s voir dire:   #1 Wanda Creecy, #3 Joshua Eberhardt, #4 Jason Kaefer, #5 Mildred Powell, and #6 Timothy McSwain. (Tpp 177-178) Wanda Creecy and Mildred Powell were the only Black jurors who had been called into the box up to this point. (Tpp 191, 192) 
The Batson objection and the Court’s ruling at trial
After the State struck Ms. Creecy and Ms. Powell, defense counsel lodged a Batson objection. (Tp 191) Counsel pointed out that the State had used “two of its three exercised peremptory challenges to exclude all of the African-American or black jurors tendered to it … and … under Batson that … establishes a prima facie case at this point.” (Tp 193) The trial court agreed, telling counsel for the State “I believe that puts the ball in your court.” (Tp 193)
The prosecutor offered the State’s excuses for the strikes. (Tpp 193, 194) Defense counsel argued that the excuses were pretextual. (Tpp 195, 282) The court asked to see counsel in chambers. (Tp 195) Back on the record, the court made a number of findings and overruled the defendant’s Batson objection, despite having concerns. (Tpp 196-199) The arguments of counsel and findings made by the court at trial are set out fully in the discussion below.
The Issues Raised in the Initial Appeal

In his original brief to this Court, the defendant argued that the court erred in concluding that it must overrule a Batson objection if the State offers any race neutral reason, and that, by accepting the State’s reasons without further analysis, the court failed to consider all the factors that bear upon racial animosity. Snyder v. Louisiana, 552 U.S. 472, 477 (2008), TA \l "Snyder v. Louisiana, 552 U.S. 472, 477 (2008)," \s "Snyder v. Louisiana, 552 U.S. 472, 477 (2008)," \c 1  citing Miller -El v. Dretke, 545 U.S. 231, 252 (2005 TA \l "Miller -El v. Dretke, 545 U.S. 231, 252 (2005" \s "Miller -El v. Dretke, 545 U.S. 231, 252 (2005" \c 1 ). This Court agreed, holding that the trial court failed “to conduct a full Batson inquiry addressing each of the three steps necessary for a determination regarding whether the State exercised its peremptory challenges in a racially discriminatory manner” and remanded for a new Batson hearing. (State v. Smith, 2021-NCCOA-391 TA \s "State v. Smith, 2021-NCCOA-391" , unpublished, attached.)
The defendant also argued that the trial court erred in ruling under the misapprehension that the third step of a Batson analysis addressed the strict question of whether race was the sole factor in the State’s use of its peremptory strikes. (Defendant-Appellant’s Brief at 17, 28) As set out in defendant’s original brief, that is not the law. Rather, the defendant’s burden is to show only that race was a “significant” factor behind the State’s decision. State v. Waring, 364 N.C. 443, 480, 701 S.E.2d 615, 639 (2010) TA \l "State v. Waring, 364 N.C. 443, 480, 701 S.E.2d 615, 639 (2010)" \s "State v. Waring, 364 N.C. 443, 480, 701 S.E.2d 615, 639 (2010)" \c 1  (quoting Miller-El II TA \l "Miller-El II" \s "Miller-El II" \c 1 , 545 U.S. 231, 252, 125 S. Ct. 2317, 2332 (2005)). This Court did not reach this question in its original opinion. Because the trial court on rehearing again held the defendant to an improper burden, this Court should consider both problems with the trial court’s order.
In his prior brief to this Court, the defendant demonstrated that the court failed to conduct a step three Batson analysis in the following respects:

· The court failed to consider all the factors that bear upon the issue of racial animosity (Defendant-Appellant’s Brief at p 18)

· The court failed to consider the fact that this case was susceptible to racial discrimination (Defendant-Appellant’s Brief at 21)

· The court failed to consider the State’s strike pattern (Defendant-Appellant’s Brief at 21)

· The court failed to consider the pretextual nature of the state’s excuses (Defendant-Appellant’s Brief at 22)
· The state failed to engage in a meaningful voir dire on subjects of purported concern (Defendant-Appellant’s Brief at 24)

· The court failed to engage in a comparative juror analysis (Defendant-Appellant’s Brief at 25)

This Court’s Ruling

This Court issued its opinion in State v. Smith, 2021-NCCOA-391 TA \s "State v. Smith, 2021-NCCOA-391" , on 20 July 2021. This Court held that the trial court erred in accepting the prosecutor’s proffered race-neutral excuses for the strikes of Ms. Powell and Ms. Creecy at face-value, rather than proceeding to step three of a Batson analysis and “consider[ing] the prosecutor’s race-neutral explanations in light of all of the relevant facts and circumstances, and in light of the arguments of the parties.” Smith, 2021-NCCOA-391, ¶¶ 18, 19, 21 (emphasis original). This Court remanded the case for rehearing, “[i]n particular, the trial court must consider ‘whether the primary reason[s] given by the State for Challenging juror[s Creecy and Powell were] pretextual.’” Smith, 2021-NCCOA-391 TA \l "Smith, 2021-NCCOA-391" \s "Smith, 2021-NCCOA-391" \c 1 , ¶ 22. 
The Trial Court’s Order on Rehearing
In its order, the trial court again misapprehends the analysis required by Batson in several respects. The errors will be addressed with respect to each juror in turn, below. 

Juror Creecy

Ms. Creecy was a widow and retired schoolteacher. (Tp 178) Her twenty-seven-year-old daughter was a student at UNC-Chapel Hill.
 (Tpp 179-180) Her late husband was a regional manager with FedEx Ground. (Tp 180) In these respects, she shared a number of characteristics with Mr. Eberhardt, who was a sales manager at a car dealership and whose wife was a pharmacist. (Tp 180) She did not recognize the names of potential witnesses nor the crime scene area. (Tpp 186-187) As to group questions posed by the prosecutor regarding burden of proof, proof beyond a reasonable doubt, the presumption of innocence, and a “catchall” question as to whether anything would render a juror unable to be fair and impartial, no juror—including Ms. Creecy—raised a hand. (Tpp 188-190) Nor did Ms. Creecy or any other juror respond when asked if they had been a party in a criminal matter. (Tp 191)

At trial, the prosecutor claimed he struck Ms. Creecy because
she was giving me a mean look the whole time. …[S]he didn’t appear very open with my questions…was very short, and appeared to my visual perception that she was looking like she was mad at me for being here. She might very well be mad at me, but that was the reason for striking her.

(Tpp 193-194)

At trial, the court responded to the prosecutor’s excuses for striking Ms. Creecy:

With regard to Ms. Creecy, I did not observe the same thing you observed. I did not observe her giving short answers or incomplete answer or being hostile. 

So I – I will accept that you have a different view of her than I do, because I’m looking at her from up here to the side. You’re looking at her pretty much face on because she’s facing you. But you didn’t ask her any follow-up questions either. If she --  does she have a problem being called as a – as a juror or is she unhappy about her obligation to serve, is that going to – is she going to take that out on the – either party in the case, is she – you know – it may – I mean, it – thank you, Mr. Stockdale.

(Tpp 194-195)

After meeting with counsel in chambers, the court then ruled as follows as to Ms. Creecy:

…[T]he basis for the challenge to juror number one, Ms. Creecy, according to Mr. Stockdale, she was making a mean face at him, gave him a mean look, short answers, and looked…like she was mad about being here. 

Specifically note for the record that no follow-up questions were asked to explore with Ms. Creecy whether or not she was, in fact, dissatisfied with her obligation to serve as a juror or whether she had any experience that might cause her to identify herself for or against one party or the other. In fact, there were no – no answers – no questions asked Ms. Creecy to determine why she might be giving the prosecutor a mean look or why she might appear to be mad about being here in court. 

Specifically note for the record that the court did not notice that she was giving any one party any sort of mean or disagreeable look; that the court did not notice any demeanor that would indicate she was mad or dissatisfied with her obligation to serve as a juror. She was a teacher. She identified herself as a teacher. She answered the questions concisely. She did not volunteer information, however did not appear to me that she was reluctant to answer any of the questions that were put to her. 

And so I have expressed, Counsel, my concern with the peremptory challenge.

(Tpp 196-199)

At the remand hearing, the prosecutor offered little else as to his reason for striking Ms. Creecy. 

Then, for Ms. Creecy, Your Honor has already noted in the record that we each have a different perspective. In selecting jurors for over 20 years now nonverbal is almost as important as sometimes what they say. I – I take important – I put important weight on it. I’m watching the jurors, how they’re answering, their body language, their nonverbal responses to me. And her nonverbal responses that I observed were of a nature that I felt she would not be a – a good candidate as a juror in this particular case. 
(H Tp 28)
In its Order again denying the Batson objection, the court found that “Mr. Stockdale’s exchange with Ms. Creecy was not unique in any way discernable to this Court [compared to the other jurors].” (R II, p 32, ¶36) The court went on to note that

[w]here the State exercises two-thirds of its peremptory challenges to excuse African American jurors and where the prosecutor cites “mean looks” or “short answers” as the reasons to challenge those jurors, certainly misgivings arise regarding the constitutionality of the prosecutor’s actions. (R II, p 32, ¶39)
…

Mr. Stockdale did not ask Ms. Creecy any questions to determine whether his concerns about her attitude toward him were valid…and the Court notes specifically that other prospective jurors, who were not excused, also gave the State monosyllabic answers or physical gestures with no additional dialogues. The Court further notes, the questions posed by the State to all the prospective jurors, including Ms. Creecy, appeared to have been either intentionally or casually designed to elicit one-word responses or simple physical gestures such as raising hands.  (R II, p 32, ¶41)
The court then noted that the defendant had not presented “evidence of other aspects of the prosecutor’s actions or demeanor that would impugn Mr. Stockdale’s credibility regarding his reasons for challenging Ms. Creecy”. (R II p 33, ¶ 45)
The record shows and the court on rehearing found that
· two-thirds of the state’s strikes were used to eliminate the first two Black jurors in the box (early strike pattern), and
· Ms. Creecy was struck despite there being no different questions to and answers from her than other, seated, jurors (comparative juror analysis), and
· the prosecutor did not ask follow-up questions to determine if his concerns about her attitude were valid (failure to follow up), and
· the court had misgivings with excuses of “mean looks” (demeanor excuses),
The court nonetheless was “not convinced by a preponderance of the evidence that the State’s motive in challenging Ms. Creecy … was purposeful discrimination.” (R II, p 33, ¶46)
The court’s conclusion is wholly inconsistent with the mandates of Batson and its progeny, as discussed below.
Early strike pattern: There can be no question that the early strike pattern was evidence of a discriminatory intent. State v. Robinson, 336 N.C. 78, 94, 443 S.E.2d 306, 312 (1994) TA \l "State v. Robinson, 336 N.C. 78, 94, 443 S.E.2d 306, 312 (1994)" \s "State v. Robinson, 336 N.C. 78, 94, 443 S.E.2d 306, 312 (1994)" \c 1 . Two of the State’s three peremptory strikes were used to remove the only Black jurors to come into the box. Rather than consider it as such, however, the court on rehearing merely characterized it as creating “misgivings…regarding the constitutionality of the prosecutor’s actions.” (R II, p 32, ¶ 39) 
Comparative juror analysis: The court again failed to undertake a comparative juror analysis. That is, the court failed to consider whether the prosecutor’s “proffered reason for striking a black panelist applies just as well to an otherwise-similar nonblack who is permitted to serve[,]” Miller-El v. Dretke, (“Miller-El II”), 545 U.S. 231, 241 (2005) TA \l "Miller-El II, 545 U.S. at 241" \s "Miller-El II, 545 U.S. at 241" \c 1 .  
Despite there being no discernable difference in Ms. Creecy’s answers and those of seated jurors, the prosecutor claimed to be concerned with her “short” answers. The record belies this purported concern. The prosecutor’s first question, into jurors’ backgrounds, elicited the following from Ms. Creecy:

MS. CREECY:  I’m Wanda Creecy. I’m a retired teacher. I’m a widow. And I live in Greensboro.

MR. STOCKDALE: Okay. Where did you teach at?

MS. CREECY:  Jamestown, Bessemer, and also Wilmington, North Carolina.

MR. STOCKDALE: Grade school, right?

MS. CREECY: Yes.

MR. STOCKDALE:  I know my schools. 

MS. CREECY:  Kindergarten.

MR. STOCKDALE:  Kindergarten?

MS. CREECY:  Kindergarten through fifth, yeah.

MR. STOCKDALE:  I don’t envy you for teaching kindergarten.

MS. CREECY: I never taught kindergarten –

MR. STOCKDALE:  Okay.

MS. CREECY:  -- but I could have.

MR. STOCKDALE:  Okay.

MS. CREECY:  I’ve had high school up to fourth grade. 

(Tpp 178-179)

As noted in the court’s order, the rest of the prosecutor’s questions of Ms. Creecy—as well as the rest of the jury—were designed to elicit only a brief response or a show of hands as part of questions. (Tpp 179-191; R II, p 34, ¶ 9; R II, p 31, ¶ 35; R II, p 32, ¶ 41) 

Moreover, at the rehearing, the trial court again failed to compare Ms. Creecy’s allegedly “short” answers with those of Ms. Garcia, who provided seventeen one-word responses (“yes” or “no”) and a single “I do not” to the rest of the prosecutor’s questions (Tpp 95-97), yet was accepted by the State. (See also Defendant-Appellant’s Brief (I), at p 28) 
As noted previously, the trial court put heavy reliance on the fact that the prosecutor’s questions, by design, elicited short answers. (R II, p 34, ¶ 9; R II, p 31, ¶ 35; R II, p 32, ¶ 41) It is, therefore, difficult to justify how short answers from a Black juror would be more concerning than short answers from non-Black jurors. 
Failure to follow up:  In its order on rehearing, the trial court correctly noted that “failure to engage in any meaningful voir dire examination on a subject the State alleges it is concerned about is evidence suggesting that the explanation is a sham and a pretext for discrimination”, citing Miller-El v. Dretke (Miller-El II), 545 U.S. 231, 246 TA \l "Miller-El II, 545 U.S. at 246" \s "Miller-El II, 545 U.S. at 246" \c 1  (quoting Ex Parte Travis, 276 So. 2d 874, 881 (Ala. 2000) TA \l "Ex Parte Travis, 276 So. 2d 874, 881 (Ala. 2000)" \s "Ex Parte Travis, 276 So. 2d 874, 881 (Ala. 2000)" \c 1 ), (R II, p 34,  ¶ 10) However, rather than treat the prosecutor’s failure to follow up as evidence of pretext, the trial court went on to state that 
Where, as here, the prosecutor engages in a meager examination of every prospective juror, including the challenged jurors, the prosecutor’s questions or comments leave scant evidence from which the court may determine whether or nor the state impermissibly discriminated against the challenged jurors. 

(R II, p 34, ¶10)
This turns the requisite Batson analysis on its head, turning evidence of pretext into an absence of evidence. Of course the prosecutor would not ask follow up questions of accepted jurors; those jurors said nothing that the prosecutor found concerning.  This does not resolve the question why the prosecutor would not ask follow up questions of the juror whose answers he did have a concern with. His failure to do so was evidence of pretext and should have been considered as such by the court. 
“Demeanor” excuses: At trial, the prosecutor claimed Ms. Creecy was giving him a “mean look”. At the rehearing, he stated that “her nonverbal responses that I observed were of a nature that I felt she would not be a – a good candidate as a juror in this particular case.” As an initial matter, the court appears to have done an about-face with respect to its perception of the prosecutor’s “demeanor” excuse. As noted above, in the record, and in this Court’s opinion, at trial, the court

[s]pecifically note[d] for the record that the court did not notice that she was giving any one party any sort of mean or disagreeable look; that the court did not notice any demeanor that would indicate she was mad or dissatisfied with her obligation to serve as a juror. She was a teacher. She identified herself as a teacher. She answered the questions concisely. She did not volunteer information, however did not appear to me that she was reluctant to answer any of the questions that were put to her. 

And so I have expressed, Counsel, my concern with the peremptory challenge.

State v. Smith, 2021-NCCOA-391 TA \s "State v. Smith, 2021-NCCOA-391" , ¶7 (emphasis added).
However, in its order upon rehearing, the trial court is silent on the court’s own observations and whether it found the prosecutor’s “mean look” excuse persuasive, noting merely that the prosecutor did not ask Ms. Creecy any follow-up questions to determine whether his concerns were valid. (R II, p 32, ¶41)
Our Supreme Court’s recent opinion in State v. Clegg is instructive on this aspect. 
Historical context provides even more reason for courts engaging in a Batson analysis to view generalized “body language and lack of eye contact” justifications with significant suspicion. For example, as recently as 1995, prosecutorial training session conducted by the Nort Carolina Conference of district Attorneys included a “cheat sheet” titled “Batson Justifications: Articulating Juror Negatives.” … This document provided prosecutors with a list of facially race-neutral reasons that they might proffer in response to Batson objections. … The list included both “body language” and “lack of eye contact,” in addition to “attitude,” “air of defiance,” and “monosyllabic” responses to questions. 

State v. Clegg, 380 N.C. 127, 157, 2022-NCSC-11 TA \l "State v. Clegg, 380 N.C. 127, 157, 2022-NCSC-11" \s "State v. Clegg, 380 N.C. 127, 157, 2022-NCSC-11" \c 1 , ¶79 (cleaned up)(emphasis supplied).
The prosecutor’s excuses as to Ms. Creecy appear to have come straight off the list noted in Clegg, where our Supreme Court noted that “the trial court properly rejected the prosecutor’s unconfirmed and generalized ‘body language and lack of eye contact’ rationale… .” Clegg TA \l "Clegg" \s "Clegg" \c 1 , 380 N.C. at 157, 2022-NCCOA-11 ¶80. 

Juror Powell
Mildred Powell was an administrator for a private non-profit foundation; her husband was a Professor of Architectural Engineering at North Carolina A & T State University. (Tp 181) Her twenty-six-year-old daughter was a graduate student at Wake Forest doing biomedical research with plans to obtain her Doctorate in Neuroscience;  her twenty-nine-year-old son was a geologist in Raleigh. (Tpp 181-182) Ms. Powell had previously served on a jury in a criminal trial in which the jury reached a verdict. (Tpp 183-184) 

As Ms. Creecy, Ms. Powell did not recognize any of the names of potential witnesses nor the area of the crime scene. (Tpp 186, 187) When the group was asked whether they had any family or close friends in law enforcement, Ms. Powell was the only one to respond. She had worked as a nonsworn community relations director for the Greensboro Police Department, reporting directly to the chief, for ten years. (Tp 186) 

When asked whether a week-long trial would cause any juror any hardship, Ms. Powell offered that 

I serve as the administrator for a nonprofit foundation. It’s a small group. There are four of us. The managing director has been called away from the office due to a family emergency and she is very likely to be away through Tuesday of next week. So I – I pretty much handle everything. And I think that the circumstances at the office would be somewhat dire were I out for that length of time.

(Tp 187)

The prosecutor asked no follow up questions to determine whether her job duties would interfere with her ability to concentrate on the evidence or substantially impair her ability to fulfill her duties as a juror. Rather, he simply responded “Thank you for letting me know that.” (Tp 188)

The prosecutor then asked group questions as to each juror’s understanding and ability regarding burden of proof, proof beyond a reasonable doubt, the presumption of innocence, and a “catchall” question if there was anything that would keep them from being fair and impartial. No jurors raised a hand. (Tpp 188-190) The State struck Ms. Powell, along with Ms. Creecy. (Tp 191) 
At trial, the prosecutor indicated that he struck Ms. Powell “purely for the reason she gave as far as her work situation. If it hadn’t been for that I would have been perfectly happy to keep her on there.” (Tp 193)

At trial, the court made the following observations:

Well, I noticed you didn’t ask Ms. Powell whether or not the job situation would make it substantially difficult for her to concentrate on what was going on in the courtroom. You didn’t really ask her any follow-up questions.

You didn’t ask her whether or not there was a way that she could be doing that work after hours since we would be finished by at 5:00, if she could take on those responsibilities after five-o’clock. You did not ask her whether or not, as I’ve already indicated, that job obligation would substantially impair her ability or interfere in her ability in any way to concentrate on what was going on in the courtroom. You did not ask her any of those follow-up questions.

(Tpp 194-195)

After a recess, the trial court noted further--

With regard to Ms. Powell, Mr. Stockdale specifically mentioned answers that Ms. Powell gave or volunteered about her responsibilities for a nonprofit organization, that she was essentially the number two person in charge, that the number one person in charge was out due to a family emergency and was expected to be out and not available for work until, I think, next Tuesday, which would be February the 4th, that she was concerned …that her work or job would require her services. 

Specifically note that no follow-up questions were asked of Ms. Powell specifically to determine whether or not her work could be done after court hours or whether or not her job obligations would require her attention while she is in the courtroom making her unable to focus and attend upon what is happening in the courtroom or would impair her ability to be fair and impartial in this trial.

…

And so … despite my concern … I cannot make the determination that the peremptory was, in fact, the result of purposeful race or gender discrimination.

(Tpp 196-199)

At the remand hearing, the prosecutor stated 
My reason for excusing [Ms. Powell], which is what I stated at the time, was having – you know, seeing somebody who’s only four employees in a nonprofit, one of whom is out on family emergency which place her in number two position, that was my reason for striking her more as a, call it, mercy strike, but essentially feeling sad for her. I’ve worked in the nonprofit realm. I understand how difficult it can be in the nonprofit realm. So that was my reason for striking her. 
(H Tpp 27-28)

After the rehearing, in its order again denying the Batson objection, the trial court repeated the errors made at trial with respect to Ms. Powell—substantially the same errors made in its analysis of the strike of Ms. Creecy, above. 
Regarding the state’s failure to follow up with an area of purported concern (a matter plainly noted by the court at trial), the trial court claims that because the prosecutor “engaged in meager, or non-existent, dialogue with every prospective juror, it becomes impossible for this Court to conclude the state engaged in purposeful discrimination against … Ms. Powell by treating [her] in exactly the same manner.” (R II, p 32, ¶ 37)
As noted above with Ms. Creecy, the court treats affirmative evidence of discrimination (failing to follow up) as an absence of evidence. Moreover, it ignores the fact that the prosecutor did not treat Ms. Powell “in exactly the same manner.” A comparative juror analysis shows that the prosecutor’s sympathy for hardship apparently extended only to Ms. Powell, as described below. 
 After general informational questions posed to each juror, the prosecutor asked a series of group questions, to include 
we think this trial will take the rest of the week, maybe into next week, depending on how optimistic you are. Is that going to cause an issue for any of you sitting here as far as this case potentially rolling into next week?

(Tp 87)

A number of white jurors raised their hands. Mr. Burnette noted that he teaches “thirty-something” students, and that they will not be getting instruction if he is out. Ms. Teague didn’t “know who is going to watch my kids next week. My dad – I don’t know. I’ll figure something out.” Mr. Price noted that it was “fabric showing season for me. So any time I’m not spending on the road is sales I’m not going to get. And so the next week or so is kind of important.” (Tp 88) 
None of concerns expressed by these white jurors were sufficient to make the prosecutor “feel sad” for them enough to excuse them. As for the prosecutor’s stating –for the first time at the hearing—that he had worked at a nonprofit and understood “how difficult it can be” (H Tp 28), it may be reasonably inferred that he had also attended school and understood how difficult it can be when a teacher misses class for a week. As a Guilford County resident working in High Point, it is likely he also understood the hardship to a person missing a week of fabric showing season and the loss of income as a result. Although he has no children (Tp 70), no doubt the prosecutor was someone’s son and likely understood the hardship of a parent having to find childcare for a week.  The court’s order fails to consider any of the hardships expressed by other, white, jurors, noting only—incorrectly—that the prosecutor treated Ms. Powell “exactly the same” by not asking her any follow up questions. (R II, p 32, ¶ 37)
Where the record and the court’s findings tend to show the prosecutor’s strikes were substantially motivated by race, the trial court demanded an improper showing from the  defendant to demonstrate a Batson violation occurred. 
In its order on rehearing, the court found the following Batson factors to be present in this case:

1. the case was susceptible to racial discrimination, as the State conceded (R II, p 34, ¶4)
2. the State exercised two-thirds of its peremptory challenges to excuse African American jurors (R II, p 34, ¶ 7)
3. when a juror’s answers raised issues which might have warranted further probing, the State nearly always failed to do so (R II, p 34, ¶ 9)

4. the state conceded that Ms. Powell would have been a favorable juror for the state (R II, p 34, ¶ 12)

5. the prosecutor’s exchange with Ms. Creecy was no different than those with other jurors (R II p 32, ¶ 36)

Other factors not specified by the court’s order but shown by the record include the facts that (a) the strikes used by the state removed the first and only Black jurors to come into the jury box at the time; (b) the only jurors whose “answers raised issues” were Black jurors; and (c) the answers of the Black jurors that “raised issues” were indistinguishable from those of the non-Black jurors. Moreover, as noted above, the court failed to consider a fact found by the court at trial:  that the trial court did not observe Ms. Creecy being hostile or giving “short” answers. (T p 191; R II p 15; Smith, 2021-NCCOA-391 TA \s "Smith, 2021-NCCOA-391"  ¶ 6)
Despite the foregoing, the court on rehearing determined that, because the defendant 

has not otherwise identified, nor has the Court observed, aspects of the prosecutor’s actions or demeanor to support oa finding of racial discrimination, the Defendant has failed to show by a preponderance of the evidence that the State’s motive in excusing Ms. Creecy and/or Ms. Powell was purposeful racial discrimination.

R II, p 34, ¶ 14

This was clearly erroneous. “[A]ll of the relevant facts and circumstances taken together establish that the trial court committed clear error in concluding that the State’s peremptory strike[s] [were]not motivated in substantial part by discriminatory intent.” State v. Clegg, 380 N.C. at ___, 2022-NCSC-11 TA \l "State v. Clegg, 380 N.C. at ___, 2022-NCSC-11" \s "State v. Clegg, 380 N.C. at ___, 2022-NCSC-11" \c 1 , ¶ 48, quoting Flowers v. Mississippi, ___ U.S ___, ___, 139 S.Ct. 2228, 2251 (2019) TA \l "Flowers v. Mississippi, 139 S.Ct. at 2251" \s "Flowers v. Mississippi, 139 S.Ct. at 2251" \c 1  (cleaned up). 
The framework provided in Clegg casts light on the trial court’s error in this case. “In step one…the defendant places his reasoning on the scale; in step two …, the State places its counter-reasoning on the scale; in step three, the court carefully weighs all of the reasoning from both sides… .” Clegg, 380 N.C. at 149, 2022-NCSC-11 ¶ 63, citing Johnson v. California, 545 U.S. 162, 170, 125 S.Ct. 2410 (2005) TA \l "Johnson v. California, 545 U.S. 162, 170, 125 S.Ct 2410 (2005)" \s "Johnson v. California, 545 U.S. 162, 170, 125 S.Ct 2410 (2005)" \c 1 . 
Here, as in Clegg, the defendant’s reasoning was fully supported by the record. The State’s counter-reasoning fails under scrutiny, even according to the court’s order and in light of Clegg. In Clegg, our Supreme Court stated that, with respect to a “mean look” excuse, the reviewing court “cannot presume that the trial judge credited the prosecutor’s assertion regarding the … juror’s demeanor.” Clegg, 2022-NCSC-11 ¶77, 380 N.C. at 155. As in Clegg, in this case, “not only did the trial judge not corroborate the prosecutor’s assertion regarding [demeanor], defense counsel specifically refuted it.” Id. The Clegg court concluded, “[b]ecause the trial court made no specific findings of fact regarding [the juror’s] body language, it [was] properly rejected…at the rehearing.” Id. The same reasoning should apply here with respect to Ms. Creecy and the “mean look” excuse by the prosecutor.
Also as in Clegg, the trial court erred by holding the defendant to “an improperly high burden of proof” by requiring the defendant to present evidence of the prosecutor’s “actions or demeanor” tending to show a discriminatory intent. (R II p 34, ¶ 14; see Clegg, 2022-NCSC-11 ¶85, 380 N.C. at 157) This is no different than the error committed in Clegg, where our Supreme Court stated that 
while the trial court properly recited [the defendant’s] burden, it failed to apply it with fidelity. Instead, it looked for smoking-gun evidence of racial discrimination similar to what has been present in previous U.S. Supreme Court cases that have found Batson violations… .

Clegg, 2022-NCSC-11 ¶ 86, 250 N.C. at 157 (emphasis original).

The record evidence tended to support a finding of a Batson violation, yet the court on rehearing appears to have given it no weight, instead requiring the defendant to present evidence of the prosecutor’s “actions or demeanor”. In so doing, the trial court improperly—and unconstitutionally—increased the defendant’s burden of proof. The Supreme Court has recognized that “determining whether invidious discriminatory purpose was a motivating factor demands a sensitive inquiry into such circumstantial … evidence of intent as may be available Foster v. Chatman, ___ U.S. ___, ___, 136 S.C.t. 1737, 1748 (2016) TA \l "Foster v. Chatman, ___ U.S. ___, ___, 136 S.C.t. 1737, 1748 (2016)" \s "Foster v. Chatman, ___ U.S. ___, ___, 136 S.C.t. 1737, 1748 (2016)" \c 1 . A discriminatory purpose may often be inferred from the totality of the relevant facts[.]” Hernandez v. New York, 500 U.S. 352, 363, 111 S.C.t 1859, 1868 (1991) TA \l "Hernandez v. New York, 500 U.S. 352, 363, 111 S.C.t 1859, 1868 (1991)" \s "Hernandez v. New York, 500 U.S. 352, 363, 111 S.C.t 1859, 1868 (1991)" \c 1 . In its order, the court discounts all evidence tending to show a discriminatory intent in favor of nothing more than an alleged lack of evidence impugning the prosecutor’s credibility. This is not a “sensitive inquiry” into the circumstantial evidence of intent. Foster TA \l "Foster" \s "Foster" \c 1 , ____ U.S. at ____, 136 S.Ct. at 1748. Instead of drawing reasonable inferences from the evidence before it, the trial court demanded from the defense what is constitutionally untenable under Batson:  a smoking gun of overt racism by the prosecutor’s words or actions. See Clegg, 2022-NCSC-11 ¶ 86, 250 N.C. at 157 (emphasis original).

Moreover, the court on rehearing repeated its error from trial in concluding that the defendant did not demonstrate that “the State’s motive was purposeful discrimination”, suggesting that the court again believed it necessary to prove that race was the sole factor in exercising a strike in order to prove a Batson violation. (R II, p 34, ¶ 14)  As argued in his earlier brief to this Court, “the ultimate inquiry is whether the State was ‘motivated in substantial part by discriminatory intent.’” Flowers TA \l "Flowers" \s "Flowers" \c 1 , 139 S. Ct. at 2243 (quoting Foster v. Chatman, 136 S. Ct. 1737, 1754 TA \l "Foster v. Chatman, 136 S. Ct. 1737, 1754" \s "Foster v. Chatman, 136 S. Ct. 1737, 1754" \c 1 )(emphasis supplied) (Defendant-Appellant’s Brief at p 29).
Our Supreme Court has recognized that it is incorrect to “suggest[] that a strike is only impermissible if race is the sole reason. Instead, the third step in a Batson analysis is the less stringent question of whether the defendant has shown ‘race was significant in determining who was challenged and who was not.’” State v. Waring, 364 N.C. 443, 480, 701 S.E.2d 615, 639 (2010) TA \s "State v. Waring, 364 N.C. 443, 480, 701 S.E.2d 615, 639 (2010)"  (quoting Miller-El II, TA \l "Miller-El II," \s "Miller-El II," \c 1  545 U.S. 231, 252, 125 S. Ct. 2317, 2332 (2005)). Accordingly, it is not necessary to find that the strike was based solely on discrimination, only that a discriminatory intent was a significant factor. The record leaves no doubt that it was. 
CONCLUSION

The trial court found and simultaneously ignored evidence tending to show by a preponderance that the strikes were substantially motivated by race, favoring the prosecution’s demeanor above all else. The court found but discounted the early strike pattern (2/3 of strikes used to remove the first—and only—Black jurors); the state’s failure to follow up with areas of purported concern; treating Black jurors differently from non-Black jurors; failing to consider the court’s own observations that contradicted the prosecutor at trial. Ultimately, the court’s order rested on the defendant’s failure to present “evidence of other aspects of the prosecutor’s actions or demeanor which would impugn [the prosecutor’s] credibility regarding his reasons” for the strikes. (R II p 33, ¶ 45; p 34, ¶14) Even this fails, as the prosecutor’s strikes were demonstrably pretextual, by definition calling into question the prosecutor’s credibility. 
Accordingly, the trial court’s finding that the defendant had not shown by a preponderance of the evidence that race was a significant factor in the exercise of the State’s peremptory strikes was clear error. Further, the trial court again improperly required the defendant to show that discrimination was the sole reason for the strikes. This Court should vacate the trial court’s order denying the defendant’s Batson objection and order a new trial, addressing both errors in the trial court’s order.   
Respectfully submitted this, the ____ June 2022.
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�Can you put her race here?


�Can you put her race here?


�Can you put their races here?





When you say the first twelve were all white, I makes me want to know the race of everybody when they’re introduced


�The reason I was wondering about their races above is because by the time the state struck Creecy and Powell, I THINK it had interviewed 19 jurors, 17 of whom were white.





It had passed 16 jurors, all white (I think… or at least non-Black)





So your rate here would be it had passed 





State had struck 1 of 16 white/non-black jurors


(6.25%)





State had struck 2 of 2 black jurors (100%).





So the state was 16 times more likely to strike black jurors. Damn.


�Here the court is making findings that suggest the State didn’t really care about this “area of concern” because it didn’t follow up on them


�Here it looks like the court is NOT finding facts to support the State’s excuse


�Here it looks like the court is NOT finding facts to support the State’s excuse


�Here the court is making findings that suggest the State didn’t really care about this “area of concern” because it didn’t follow up on them





