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ISSUEs Presented

I.
was A DOCUMENT ADMITTED INTO EVIDENCE CONCERNING A PURPORTED SEARCH OF MR. TURNER INADMISSIBLE HEARSAY?

II.
WAS MR. TURNER DENIED THE RIGHT TO APPEAL HIS SENTENCE?

III.
did COUNSEL IMPLIEDLY ADMIT MR. TURNER’S GUILT OF BEING AN HABITUAL FELON?

Statement of the Case

On September 18, 2017, the Cherokee County Grand Jury indicted Defendant-Appellant for possession of methamphetamine and possession of drug paraphernalia, and on March 9, 2020 indicted Defendant-Appellant for being an habitual felon.  (Rpp 6-8)  His case was tried at the November 16, 2020 Criminal Session of Cherokee County Superior Court before Judge William H. Coward.  (Rp 1)  The State did not proceed on possession of drug paraphernalia.  On November 18, 2020, the jury found Defendant guilty of possession of methamphetamine and of being an habitual felon.  (Rpp 27, 55)  Judge Coward entered Judgment and Commitment and sentenced Defendant to 33-52 months imprisonment.  Defendant appealed.  (Rpp 57-61) 

Statement of grounds for appellate review

Appeal from final judgment of Cherokee County Superior Court.  N.C.G.S. §7A-27(b) TA \l "N.C.G.S. §7A-27(b)" \s "N.C.G.S. §7A-27(b)" \c 2  TA \l "G.S. §7A-27(b)" \c 2 .
Statement of the Facts

Mr. Turner was charged with possession of methamphetamine and being an habitual felon.  (Rpp 6-8)   
Detective Paul Frye of the Cherokee County Sheriff’s Office testified that he performed a welfare check at 7:25 a.m. on April 11, 2017.  Detective Frye encountered Mr. Turner on the ground near a highway.  Mr. Turner said he was walking, then got tired and sat down.  Detective Frye asked if he needed medical attention and what his name was.  Mr. Turner gave his name and refused medical attention.  (Tpp 19-22, 53)
Detective Frye contacted dispatch and determined there was an outstanding warrant for Mr. Turner.  Frye arrested Mr. Turner at 7:50 a.m. and took him to the jail.  (Tpp 22-23, 53-54)

Upon arrival at the jail, a suspect is searched.  (Tp 23)  With respect to Mr. Turner, Frye testified:
A.  Upon secondary searches, Mr. Carter [a jail employee that searches suspects during booking] had told me he found—
MS. WALKER [defense counsel]:  Objection.

THE COURT:  Overruled.

. . .

THE WITNESS:  Mr. Carter found a white crystallized substance on Mr. Turner and had presented it to me.

MS. WALKER:  Your Honor, I’m going to object unless Mr. Carter is here to testify.

THE COURT:  Overruled.

(Tpp 23-24)  
Counsel again objected when Frye testified that State’s Exhibit 1 “is the small baggie of crystallized substance that was found on Mr. Turner.”  The objection was overruled.  (Tp 25)

Although Frye was in the same room with Carter and Mr. Turner, Frye did not witness the search and could only testify as to what Carter told him.  (Tpp 23-28, 30-31)  When asked if there was anyone else in the room, Frye responded, “Mr. Carter was.  I couldn’t attest to anyone else in the room directly.  Now, there were other officers in there that worked the jail at that time.”  (Tp 54)  Usually a booking agent is present in the booking area with Carter and the arresting officer.  (Tp 40)  
Officer Carter testified he used to work at the Cherokee County Detention Center, and that he was employed on April 11, 2017.  One of his duties was initial processing of suspects.  Carter testified that when a person is arrested and taken to the jail, there is a pat down in the booking area to search for contraband.  Then there is another search in the “change up room” and the arrestee puts on a jail uniform.  (Tpp 37-41)

If Carter found something during the initial search, Carter would tell the arresting officer and hold the contraband up in the air or put it on the booking counter.  The item would then be placed in an evidence bag and Carter would do an incident report.  (Tpp 40-41, 49)

Carter testified he had no independent recollection of searching Mr. Turner or being in contact with him.  (Tpp 41, 44-45)  
The State introduced and the trial court admitted into evidence State’s Exhibit 5, a jail incident report that stated: 
On 4/11/2017 at 8:10 am I Officer Carter was patting down Mr. Turner at booking desk, who was brought in by Officer Frye.  Upon searching Mr. Turners left front pants pocket I removed a small clear bag containing a white crystal substance.  I notified officer Frye of the bag, and he collected it and took it for testing.  Nothing further at this time.
(Rp 16; Tpp 42-43) (errors in original).
The report indicated the “Date and Time of Incident” and “Date and Time Reported” was “4/11/2017 08:10” and the “Printed Date/Time” was “10/28/2020 11:13.”  The report stated the incident was “Reported[ ]By” “Carter, Brian.”  The report contained no handwriting.  Although there were lines for signatures of Officer Carter and an “Approving Official,” the report was not signed or initialed.  (Rp 16)  

Carter testified that he had personal knowledge of what happened when he entered the report.  However, Carter also testified he did not recall coming into contact with Mr. Turner on April 11, 2017 or searching him.  Carter further testified he would not have fabricated that he found drugs on Mr. Turner, but also testified he did not recall if Mr. Turner was the person he wrote the report about.  At first Carter testified that “from what [he] could tell,” the report had not been altered since he entered it, but then he admitted he would have no way of knowing if it had been altered.  (Tpp 41-42, 44-45, 47-48, 51)
The State suggested publishing the exhibit by reading it aloud to the jury.  The trial court asked that the State make copies instead.  State’s Exhibit 5 was then published to the jury by giving each juror a copy.
  (Tpp 43-44)  
Carter then testified:
Q. (By Ms. Harris [prosecutor]) That report notes that you took a suspected bag of control[led] substance from the left pants pocket of Mr. Turner; is that right?

A. Yes.

(Tp 43)

Outside the presence of the jury, the State stated it had only learned immediately prior to Carter’s testimony that Carter had no recollection of Mr. Turner.  The State informed defense counsel of this prior to Carter’s testimony.  Defense counsel did not object, request a continuance, ask to voir dire Carter, or any other remedy.  (Tpp 36-37, 58-59)
Defense counsel cross-examined Carter concerning the circumstances surrounding the making of the report.  Carter admitted there was “no way” to tell if the “details was changed in the middle” of the report.  (Tpp 47-48)
Testing revealed that the substance purportedly found in Mr. Turner’s pocket was .4 grams of methamphetamine.  (Tp 67)
The jury returned a verdict of guilty of possession of methamphetamine.  (Rp 27)  
During the habitual felon phase, the State presented evidence that Mr. Turner had three non-overlapping prior felony convictions from Georgia.
  (Rpp 29-42; Tpp 110-17)
The jury found Mr. Turner guilty of being an habitual felon.  (Rp 55)  At the sentencing hearing, the trial court stated that “[t]his is a Class I bumped up to a Class E” by habitual felon status and sentenced Mr. Turner at the top of the presumptive range to 33-52 months imprisonment.  (Rpp 57-58; Tp 137)  
STANDARDS OF REVIEW

Issue I:  Where there is no objection to an evidentiary error, review is for plain error.  State v. Lawrence, 365 N.C. 506, 516, 723 S.E.2d 326, 333 (2012) TA \l "State v. Lawrence, 365 N.C. 506, 516, 723 S.E.2d 326, 333 (2012)" \s "State v. Lawrence, 365 N.C. 506, 516, 723 S.E.2d 326, 333 (2012)" \c 1 .  To demonstrate plain error “the defendant must show that a fundamental error occurred at trial. . . . To show fundamental error, a defendant must establish prejudice—that, after examination of the entire record, the error had a probable impact on the jury’s finding that the defendant was guilty.”  State v. Maddux, 371 N.C. 558, 564, 819 S.E.2d 367, 371 (2018) TA \l "State v. Maddux, 371 N.C. 558, 564, 819 S.E.2d 367, 371 (2018)" \s "State v. Maddux, 371 N.C. 558, 564, 819 S.E.2d 367, 371 (2018)" \c 1  (citations omitted; cleaned up).

Issues I & III:  Ineffective assistance of counsel claims are reviewed de novo.  State v. Wilson, 236 N.C. App. 472, 475, 762 S.E.2d 894, 896 (2014) TA \l "State v. Wilson, 236 N.C. App. 472, 475, 762 S.E.2d 894, 896 (2014)" \s "State v. Wilson, 236 N.C. App. 472, 475, 762 S.E.2d 894, 896 (2014)" \c 1 .  Under de novo review, the court considers the matter anew and substitutes its own judgment for that of the lower court.  State v. Williams, 362 N.C. 628, 632-33, 669 S.E.2d 290, 294 (2008) TA \l "State v. Williams, 362 N.C. 628, 632-33, 669 S.E.2d 290, 294 (2008)" \s "State v. Williams, 362 N.C. 628, 632-33, 669 S.E.2d 290, 294 (2008)" \c 1 .
Issue II:  Whether the defendant was denied the right to appellate review is reviewed de novo.  E.g., State v. Sanders, 312 N.C. 318, 320, 321 S.E.2d 836, 837 (1984) TA \l "State v. Sanders, 312 N.C. 318, 320, 321 S.E.2d 836, 837 (1984)" \s "State v. Sanders, 312 N.C. 318, 320, 321 S.E.2d 836, 837 (1984)" \c 1  (per curiam). 
Argument

I.
A DOCUMENT ADMITTED INTO EVIDENCE CONCERNING A PURPORTED SEARCH OF MR. TURNER WAS INADMISSIBLE HEARSAY.
Because Officer Carter had no independent recollection of searching Mr. Turner, the trial court erred by receiving as substantive evidence a computer-generated document purportedly concerning the search; by allowing Carter to testify to the contents of the document; by giving the jurors copies of the document; and by failing to strike Detective Frye’s testimony concerning the search.

A.
Pertinent Law.

Hearsay is “a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted.”  N.C.G.S. §8C-1, Rule 801(c) TA \l "N.C.G.S. §8C-1, Rule 801(c)" \s "N.C.G.S. §8C-1, Rule 801(c)" \c 2 .  Hearsay is inadmissible unless the statement falls within a hearsay exception.  N.C.G.S. §8C-1, Rule 802 TA \l "N.C.G.S. §8C-1, Rule 802" \s "N.C.G.S. §8C-1, Rule 802" \c 2 ; State v. Rinck, 303 N.C. 551, 569, 280 S.E.2d 912, 925 (1981) TA \l "State v. Rinck, 303 N.C. 551, 569, 280 S.E.2d 912, 925 (1981)" \s "State v. Rinck, 303 N.C. 551, 569, 280 S.E.2d 912, 925 (1981)" \c 1 .

Evidence Rule 803(5) provides a hearsay exception for 

[a] memorandum or record concerning a matter about which a witness once had knowledge but now has insufficient recollection to enable him to testify fully and accurately, shown to have been made or adopted by the witness when the matter was fresh in his memory and to reflect that knowledge correctly.  If admitted, the memorandum or record may be read into evidence but may not itself be received as an exhibit unless offered by an adverse party.
N.C.G.S. §8C-1, Rule 803(5) TA \l "N.C.G.S. §8C-1, Rule 803(5)" \s "N.C.G.S. §8C-1, Rule 803(5)" \c 2 .

To qualify as “recorded recollection” pursuant to the statute, the offering party must show that:

(1) the witness once had knowledge about the matters he recorded, (2) the witness now has insufficient recollection to enable him to testify fully and accurately about those matters, and (3) the record was made . . . by the witness at a time when the matters were fresh in his memory and reflected his knowledge correctly. 

State v. Brown, 258 N.C. App. 58, 68, 811 S.E.2d 224, 230-31 (2018) TA \l "State v. Brown, 258 N.C. App. 58, 68, 811 S.E.2d 224, 230-31 (2018)" \s "State v. Brown, 258 N.C. App. 58, 68, 811 S.E.2d 224, 230-31 (2018)" \c 1 .  “In this instance, the writing itself is the evidence and, but for the existence of a hearsay exception, inadmissible.”  State v. Spinks, 136 N.C. App. 153, 159, 523 S.E.2d 129, 133 (1999) TA \l "State v. Spinks, 136 N.C. App. 153, 159, 523 S.E.2d 129, 133 (1999)" \s "State v. Spinks, 136 N.C. App. 153, 159, 523 S.E.2d 129, 133 (1999)" \c 1  (citation omitted).  Thus, the writing may not be received as an exhibit; it may only be read aloud to the jury “to prevent a jury from giving too much weight to a written statement that cannot be effectively cross-examined[.]”  Id. (citing N.C.G.S. §8C-1, Rule 803, Commentary TA \l "N.C.G.S. §8C-1, Rule 803, Commentary" \s "N.C.G.S. §8C-1, Rule 803, Commentary" \c 2 ).

B.
State’s Exhibit 5 Was Inadmissible Hearsay.

Because State’s Exhibit 5 was inadmissible hearsay, the trial court erred by receiving the report as substantive evidence; by allowing Officer Carter to testify to the content of the report; by allowing the State to publish the report to the jury; and by failing to strike Detective Frye’s testimony concerning the search.
The State established that Mr. Turner was arrested and brought to the booking area and that Carter had insufficient recollection to testify that he searched Mr. Turner and found methamphetamine.  However, the State did not demonstrate that Carter once had knowledge of searching Mr. Turner or that the report was a “record was made . . . by the witness at a time when the matters were fresh in his memory and reflected his knowledge correctly.”  N.C.G.S. §8C-1, Rule 803(5) TA \s "N.C.G.S. §8C-1, Rule 803(5)" .
First, Carter did not recall searching Mr. Turner or even coming in contact with him.  (Tpp 41, 44-45)  Thus, the State did not show that Carter once had knowledge of searching Mr. Turner, or indeed, that Carter searched him at all, as Detective Frye did not see Carter search Mr. Turner.  (Tp 30)

Second, Carter did not recall creating the report.  “Rule 803(5) applies in an instance where a witness is unable to remember the events which were recorded, but the witness recalls having made the entry at a time when the fact was fresh in [his] memory[.]”  State v. Wilson, 197 N.C. App. 154, 160, 676 S.E.2d 512, 516 (2009) TA \l "State v. Wilson, 197 N.C. App. 154, 160, 676 S.E.2d 512, 516 (2009)" \s "State v. Wilson, 197 N.C. App. 154, 160, 676 S.E.2d 512, 516 (2009)" \c 1  (emphasis in original).  When the witness testifies that he does not recall making the prior statement, the hearsay exception is not met.  Id.
Carter did not testify that he recalled creating the report.  Carter’s testimony that he entered the report appears to be based on the fact that his name is on it.  (Tp 41-42)  However, the entire document was computer-generated and contains no signature, initials, or other handwriting.
  (Rp 16)  Further, the actual paper document was not created at the time of the alleged incident:  although the “Date and Time of Incident” and “Date and Time Reported” are listed on the report as “4/11/17 08:10,” the “Printed Date/Time” is three and a half years later: “10/28/20 11:13[.]”  (Rp 16)  Therefore, there is insufficient evidence that State’s Exhibit 5 was a document created by Carter on April 11, 2017.  
Third, even assuming Carter created the document, Carter could not testify that it reflected his knowledge correctly.  Carter testified he could not recall if Mr. Turner is the person he wrote the report about.  (Tp 48)  Carter testified that he would not have fabricated the report.  (Tp 51)  However, Carter also testified that there was “no way” he could tell if the report had been altered since he wrote it.  (Tpp 47-48)  Therefore, the State did not demonstrate that the document was a “record was made . . . by the witness at a time when the matters were fresh in his memory and reflected his knowledge correctly.”
The trial court also erred by allowing the report to be received into evidence as an exhibit, contrary to the express language of N.C.G.S. §8C-1, Rule 803(5).  
Rule 803(5) differentiates “admitting” a statement by reading it into evidence and “receiv[ing] [the statement] as an exhibit.”  N.C.G.S. §8C-1, Rule 803(5) TA \s "N.C.G.S. §8C-1, Rule 803(5)" .  The latter is expressly prohibited by the Rule unless offered by the adverse party.  Id.  The statement may only be read aloud to the jury “to prevent a jury from giving too much weight to a written statement that cannot be effectively cross-examined.”  Spinks, 136 N.C. App. at 159, 523 S.E.2d at 133 (citation omitted).

Here, the trial court not only received the report as an exhibit, the trial court gave each juror a copy.  (Tpp 43-44)  The jurors had the copies in their possession during Carter’s testimony and the whole of Detective Frye’s redirect testimony.  (Tpp 44-57)  Putting the statement in paper form and giving copies to the jury served to highlight the importance of the evidence.    
The trial court also erred by failing to strike Frye’s hearsay testimony.  Detective Frye testified over objection that “[u]pon secondary searches [of Mr. Turner], Mr. Carter had told me he found . . . a white crystallized substance on Mr. Turner and had presented it to me” and that State’s Exhibit 1 “is the small baggie of crystalized substance that was found on Mr. Turner.”  (Tpp 24-25)  
Although Frye testified before the State determined that Carter could not remember the events in question, evidently the trial court overruled the objections because Carter was expected to testify and the trial court believed that Carter would testify to the information in the report from his own recollection.
  (Rp 14; Tp 5)  Those rulings were therefore preliminary, and after the State failed to meet the foundational requirements for admission of the report, the trial court plainly erred by failing to instruct the jury to disregard Frye’s hearsay testimony based on what Carter told him.  See State v. Peguse, No. COA04-1231, 2005 N.C. App. LEXIS 2086 (N.C. Ct. App. Oct. 4, 2005) (unpub.) TA \l "State v. Peguse, No. COA04-1231, 2005 N.C. App. LEXIS 2086 (N.C. Ct. App. Oct. 4, 2005) (unpub.)" \s "State v. Peguse, No. COA04-1231, 2005 N.C. App. LEXIS 2086 (N.C. Ct. App. Oct. 4, 2005) (unpub.)" \c 1  (where witness’ testimony not admissible under Rule 803(5), “it was error to allow Detective Williams to testify in corroboration as to what [the witness] said.  It is axiomatic that inadmissible evidence cannot be legitimately corroborated.”).
The trial court’s errors were plain error because without the information in the report there would have been no admissible evidence that Carter found methamphetamine on Mr. Turner.  If not for the report, Frye’s testimony that Carter found methamphetamine on Mr. Turner would have been inadmissible hearsay and there would have been no evidence linking the methamphetamine to Mr. Turner.  The evidence would have shown that Carter and Frye—and perhaps others—were in the booking room and that Carter handed Frye a bag of methamphetamine.
  Even assuming this was sufficient evidence to survive a motion to dismiss, the errors had a probable impact on the jury’s finding that the defendant was guilty.  

C.
Alternately, Counsel Was Ineffective.
If counsel waived the right to review of this issue by failing to request a limiting instruction for Frye’s hearsay testimony; failing to object to admitting Carter’s report into evidence and publishing it to the jury; failing to object to Carter’s testimony based on the report; failing to renew her objections to and failing to move to strike Frye’s hearsay testimony; or cross-examining Officer Carter concerning the report, then counsel was ineffective.  

Counsel is ineffective where her deficient performance prejudices the defense.  Strickland v. Washington, 466 U.S. 668 (1984) TA \l "Strickland v. Washington, 466 U.S. 668 (1984)" \s "Strickland v. Washington, 466 U.S. 668 (1984)" \c 1 ; see State v. Moorman, 320 N.C. 387, 399, 358 S.E.2d 502, 509 (1987) TA \l "State v. Moorman, 320 N.C. 387, 399, 358 S.E.2d 502, 509 (1987)" \s "State v. Moorman, 320 N.C. 387, 399, 358 S.E.2d 502, 509 (1987)" \c 1  (test for ineffective assistance of counsel is the same under federal and state constitutions); U.S. Const. amends. VI & XIV; N.C. Const. art. I, §23 TA \l "U.S. Const. amends. VI & XIV; N.C. Const. art. I, §23" \s "U.S. Const. amends. VI & XIV; N.C. Const. art. I, §23" \c 7 .  To demonstrate prejudice, the defendant “must show that there is a reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding would have been different.  A ‘reasonable probability’ is a probability sufficient to undermine confidence in the outcome.”  Strickland, 466 U.S. at 694.

Although judicial review of counsel’s performance is highly deferential, id. at 689, “Strickland does not require deference to those decisions of counsel that, viewed in light of the facts known at the time of the purported decision, do not serve any conceivable strategic purpose.”  Moore v. Johnson, 194 F.3d 586, 615 (5th Cir. 1999) TA \l "Moore v. Johnson, 194 F.3d 586, 615 (5th Cir. 1999)" \s "Moore v. Johnson, 194 F.3d 586, 615 (5th Cir. 1999)" \c 1  (citing Strickland, 466 U.S. at 681).  A strategic decision is a “conscious, reasonably informed decision made by an attorney with an eye to benefitting his client.”  Cox v. Donnelly, 387 F.3d 193, 198 (2d Cir. 2004) TA \l "Cox v. Donnelly, 387 F.3d 193, 198 (2d Cir. 2004)" \s "Cox v. Donnelly, 387 F.3d 193, 198 (2d Cir. 2004)" \c 1 .  In short, “[a]n obviously defective choice is ‘not a reasonable strategic decision entitled to deference.’”  Robinson v. United States, 638 F. Supp. 2d 764, 773 (E.D. Mich. 2009) TA \l "Robinson v. United States, 638 F. Supp. 2d 764, 773 (E.D. Mich. 2009)" \s "Robinson v. United States, 638 F. Supp. 2d 764, 773 (E.D. Mich. 2009)" \c 1  (citation omitted).  

In addition, “[a] decision based on a misunderstanding of the law is not a strategic decision.”  Id. at 774.  See Kimmelman v. Morrison, 477 U.S. 365, 385 (1986) TA \l "Kimmelman v. Morrison, 477 U.S. 365, 385 (1986)" \s "Kimmelman v. Morrison, 477 U.S. 365, 385 (1986)" \c 1  (“Counsel’s failure to request discovery . . . was not based on ‘strategy,’ but on counsel’s mistaken beliefs that the State was obliged to take the initiative and turn over all of its inculpatory evidence to the defense[.]”).

Finally, that counsel recognized the crucial nature of Carter’s expected testimony is shown by the fact that she objected when Frye testified to what Carter told him (Tpp 23-25), and that she argued in closing that the State failed to prove “the critical element” that Mr. Turner possessed the methamphetamine because Carter could not testify from his own memory that this occurred.  (Tpp 85-87)  
If this Court agrees that the report was inadmissible hearsay, but that counsel waived review of this issue, then counsel’s performance was deficient.  Mr. Turner in no way benefitted from having the jury hear Carter’s testimony based on the statement and Frye’s “corroborative” hearsay testimony, or by having the jury read the statement.  
There is a reasonable probability that, but for counsel’s errors, the result of the proceeding would have been different.  As set out above, if not for the report, Frye’s testimony that Carter found methamphetamine on Mr. Turner would have been inadmissible hearsay and there would have been no evidence linking the methamphetamine to Mr. Turner.  Therefore, but for the error, there is a reasonable probability the result of the proceeding would have been different.  
II.
MR. TURNER WAS DENIED THE RIGHT TO APPEAL HIS SENTENCE.
Mr. Turner pleaded not guilty to the charge of possession of methamphetamine and to being an habitual felon.  (Tp 33)  Accordingly, Mr. Turner was entitled to appeal whether his prior record level was calculated correctly.  Because Mr. Turner’s Superior Court file did not contain a Prior Record Level (“PRL”) Worksheet, and because undersigned counsel has been otherwise unable to procure a copy of the Worksheet or a reasonable alternative, Mr. Turner has been denied the right to appeal his sentence.
A.
Pertinent Proceedings.

Mr. Turner was convicted of possession of methamphetamine, a Class I Felony.  (Rpp 27, 57)  Subsequently, Mr. Turner was tried to determine if he was an habitual felon.  A Cherokee County Assistant Clerk testified—based on judgments and other documents from Georgia (State’s Exhibits A, B, and C)—that Mr. Turner had three prior non-overlapping felonies from Georgia:  possession of firearm by felon, burglary, and possession of methamphetamine.  (Rpp 29-42; Tpp 110-17)  
The Georgia documents were redacted to “eliminate potentially unduly prejudicial information” and were published to the jury by giving them copies of the documents.  (Tpp 106, 122-23)  The trial court noted that Mr. Turner’s habitual felon status would be redacted from the Georgia documents, but none of the other redactions were noted.  The trial court stated that the unredacted documents would be placed under seal in the Superior Court file.  (Tpp 106-07)
The jury convicted Mr. Turner of being an habitual felon.  (Rp 55)

At the sentencing hearing, the prosecutor stated that she and defense counsel both stipulated that “Mr. Turner is a record level 3 with 7 points for felony sentencing.”  (Tp 134)  Then the following occurred:
THE COURT:  What would have been his prior record level if the felonies wouldn’t have been his criminal convictions?  I saw a worksheet in there, somebody has worked on it, that showed a prior record level 6.

MR. HARRIS [prosecutor]:  There would have been 4 points added for possession of firearm by felon.  There would have been a possession of methamphetamine, so that’s two other points. That’s six.  An additional sentencing point which we gave notice of, that’s seven points.

THE COURT:  Okay. . . . [W]e now have seven points and a prior record level of 3.

And, Ms. Walker, I think you’ve signed the stipulation.  Is that the stipulation of the parties?

MS. WALKER [defense counsel]:  Yes, it is.

(Tpp 134-35; Rp 13)

The prosecutor also stated concerning Mr. Turner’s PRL:

It’s kind of tricky to fill out these prior record levels. . . . At one point we had him as a level 5.  We do stipulate that he is a level 3.

. . . Your Honor, if we had perhaps used a level H felony instead of the possess firearm by felon as a predicate offense, it would have given him four more points that way.

(Tpp 135-36)

Mr. Turner’s conviction was enhanced to Class E because of his habitual felon status.  N.C.G.S. §14-7.6 TA \l "N.C.G.S. §14-7.6" \s "N.C.G.S. §14-7.6" \c 2 .  The trial court sentenced Mr. Turner at PRL III to 33-52 months imprisonment.  (Rpp 57-58)

The Cherokee County Clerk of Superior Court supplied undersigned counsel with a copy of Mr. Turner’s Superior Court file, including State’s Exhibits A-C.  (Rpp 12, 29-42, 46)  The copies of State’s Exhibits A-C that were supplied to counsel had some redactions (Rpp 30, 40), but still contained additional information beyond the fact that Mr. Turner had been convicted of the three felonies supporting habitual felon status:  that he violated his probation for possession of firearm by felon by being convicted of “public drunk,” obstruction of an officer, and contempt of court, and by failing to pay a fine and costs (Rp 34); that he was convicted of “criminal attempt to commit burglary” (Rpp 37-38); and that he had been charged with “loitering and prowling.”  (Rp 41)  None of the exhibits stated Mr. Turner had previously been convicted of being an habitual felon.
The copy of the Superior Court file supplied to undersigned counsel did not contain a copy of Mr. Turner’s PRL Worksheet.  (Rp 11)  The Judgment and Commitment indicates that Mr. Turner was sentenced at PRL III based on seven purported prior record points.  (Rp 57)  Counsel contacted the Cherokee County Clerk of Superior Court, the prosecutor, and defense counsel to obtain a copy of the PRL Worksheet, but no one could supply a copy of the Worksheet, and the prosecutor did not feel comfortable attempting to recreate it.  (Rpp 63-84)  
In the event the redacted information in State’s Exhibits A-C could shed light on Mr. Turner’s prior convictions on the PRL Worksheet, counsel obtained an order from the trial court to have the exhibits unsealed.  (Rpp 43-45)  The copies of the purportedly unsealed exhibits that were supplied to counsel by the Clerk had the same redactions as the copies that were originally supplied.  (Rpp 12, 46-48)  Counsel contacted the Clerk to determine if the exhibits supplied pursuant to the court order were actually the exhibits that had been placed under seal.  (Rpp 12, 46-47)  In response, the Clerk supplied copies of the exhibits with the same redactions.  (Rpp 12, 48)

B.
Pertinent Sentencing Law.

A defendant’s prior record level is “determined by calculating the sum of the points assigned to each of the offender’s prior convictions that the court . . . finds to have been proved[.]”  N.C.G.S. §15A-1340.14(a) TA \l "N.C.G.S. §15A-1340.14(a)" \s "N.C.G.S. §15A-1340.14(a)" \c 2 .  A defendant’s prior convictions can be proved by stipulation of the parties.  N.C.G.S. §15A-1340.14(f)(1) TA \l "N.C.G.S. §15A-1340.14(f)(1)" \s "N.C.G.S. §15A-1340.14(f)(1)" \c 2 .
However, “a defendant’s stipulation does not end the inquiry into his or her prior record level.”  State v. High, 271 N.C. App. 771, 774, 845 S.E.2d 150, 153 (2020) TA \l "State v. High, 271 N.C. App. 771, 774, 845 S.E.2d 150, 153 (2020)" \s "State v. High, 271 N.C. App. 771, 774, 845 S.E.2d 150, 153 (2020)" \c 1 .  “Stipulations as to questions of law are generally held invalid and ineffective, and not binding upon the courts, either trial or appellate.”  State v. Wingate, 213 N.C. App. 419, 420, 713 S.E.2d 188, 189 (2011) TA \l "State v. Wingate, 213 N.C. App. 419, 420, 713 S.E.2d 188, 189 (2011)" \s "State v. Wingate, 213 N.C. App. 419, 420, 713 S.E.2d 188, 189 (2011)" \c 1  (citations omitted).  Therefore, “[w]hile a stipulation by a defendant is sufficient to prove the existence of the defendant’s prior convictions, . . . the trial court’s assignment of defendant’s prior record level is a question of law.”  Id.  “Once a defendant makes this stipulation, the trial court then makes a legal determination by reviewing the proper classification of an offense so as to calculate the points assigned to that prior offense.”  High, 271 N.C. App. at 774, 845 S.E.2d at 153 (citation omitted).  
Similarly, the determination of whether the elements of an out-of-state offense are substantially similar to the elements of a North Carolina offense “does not require the resolution of disputed facts.”  State v. Hanton, 175 N.C. App. 250, 254, 623 S.E.2d 600, 604 (2006) TA \l "State v. Hanton, 175 N.C. App. 250, 254, 623 S.E.2d 600, 604 (2006)" \s "State v. Hanton, 175 N.C. App. 250, 254, 623 S.E.2d 600, 604 (2006)" \c 1  (citation omitted).  Rather, such a determination “involves statutory interpretation, which is a question of law.”  Id. at 255, 623 S.E.2d at 604.  Therefore, a defendant may not stipulate that out-of-state convictions are substantially similar to North Carolina offenses.  See State v. Burgess, 216 N.C. App. 54, 59, 715 S.E.2d 867, 871 (2011) TA \l "State v. Burgess, 216 N.C. App. 54, 59, 715 S.E.2d 867, 871 (2011)" \s "State v. Burgess, 216 N.C. App. 54, 59, 715 S.E.2d 867, 871 (2011)" \c 1  (“This Court has repeatedly held a defendant’s stipulation to the substantial similarity of offenses from another jurisdiction is ineffective because the issue of whether an offense from another jurisdiction is substantially similar to a North Carolina offense is a question of law.”).

Finally, where a defendant is sentenced as an habitual felon, “[i]n determining the prior record level, convictions used to establish a person’s status as an habitual felon shall not be used.”  N.C.G.S. §14-7.6 TA \s "N.C.G.S. §14-7.6" .

C.
Right to Appeal.

An indigent criminal defendant has “a constitutional right to have the state provide him with means to secure a full appellate review of his trial.”  State v. Roux, 263 N.C. 149, 157, 139 S.E.2d 189, 195 (1964) TA \l "State v. Roux, 263 N.C. 149, 157, 139 S.E.2d 189, 195 (1964)" \s "State v. Roux, 263 N.C. 149, 157, 139 S.E.2d 189, 195 (1964)" \c 1 ; see id. at 155, 139 S.E.2d at 193 (citing U.S. Const. amend. XIV TA \l "U.S. Const. amend. XIV" \s "U.S. Const. amend. XIV" \c 7 ).  Under N.C.G.S. §7A-27(b)(1) TA \l "N.C.G.S. §7A-27(b)(1)" \s "N.C.G.S. §7A-27(b)(1)" \c 2 , “appeal lies of right . . . to the Court of Appeals . . . [f]rom any final judgment of a superior court, other than one based on a plea of guilty or nolo contendere[.]”  Such an appeal of right includes the right to appeal the calculation of the defendant’s prior record level.  E.g., State v. Harris, 255 N.C. App. 653, 805 S.E.2d 729 (2017) TA \l "State v. Harris, 255 N.C. App. 653, 805 S.E.2d 729 (2017)" \s "State v. Harris, 255 N.C. App. 653, 805 S.E.2d 729 (2017)" \c 1 ; State v. McNeill, 158 N.C. App. 96, 580 S.E.2d 27 (2003) TA \l "State v. McNeill, 158 N.C. App. 96, 580 S.E.2d 27 (2003)" \s "State v. McNeill, 158 N.C. App. 96, 580 S.E.2d 27 (2003)" \c 1 . 

“G.S. 7A-180 charges the Clerk of Superior Court with custody and maintenance of records of all judicial proceedings, including criminal actions.”  State v. Bellar, 16 N.C. App. 339, 342, 192 S.E.2d 86, 88 (1972) TA \l "State v. Bellar, 16 N.C. App. 339, 342, 192 S.E.2d 86, 88 (1972)" \s "State v. Bellar, 16 N.C. App. 339, 342, 192 S.E.2d 86, 88 (1972)" \c 1 .  Accordingly, “[t]he clerk shall establish a case file for each . . . superior court action filed.  The case file shall consist of . . . a file folder to house all original paper documents relating to the actions[.]”  Judicial Branch of North Carolina, Rules of Recordkeeping Procedures for the Office of the Clerk of Superior Court, IX. Criminal District and Criminal Superior, Rule 9.1.
  (App 9-10)    
D.
Mr. Turner Was Denied the Right to Appeal Whether His Sentence Is Correct.
Mr. Turner was denied the right to appeal whether his sentence is correct.

An appointed appellate attorney has a duty to investigate conscientiously and diligently all possible grounds for appeal.  Anders v. California, 386 U.S. 738 (1967) TA \l "Anders v. California, 386 U.S. 738 (1967)" \s "Anders v. California, 386 U.S. 738 (1967)" \c 1 ; Ellis v. United States, 356 U.S. 674 (1958) TA \l "Ellis v. United States, 356 U.S. 674 (1958)" \s "Ellis v. United States, 356 U.S. 674 (1958)" \c 1 ; see also Hardy v. United States, 375 U.S. 277, 280 (1964) TA \l "Hardy v. United States, 375 U.S. 277, 280 (1964)" \s "Hardy v. United States, 375 U.S. 277, 280 (1964)" \c 1  (duty includes identification of not only errors to which objection was made, but also defects affecting substantial rights which were not brought to the attention of the court by trial counsel).  Because undersigned counsel did not represent Mr. Turner at trial, her knowledge of those proceedings (and capacity to identify errors) necessarily must be derived from the written record.
Here, Mr. Turner was denied his right to appellate review of his sentence because the State did not supply counsel with a copy of Mr. Turner’s PRL Worksheet or an adequate alternative, and undersigned counsel was unable to otherwise locate a copy.  
The record is hence inadequate for appellate review of Mr. Turner’s sentence.  The prosecutor stated on the record that “[t]here would have been 4 points added for possession of firearm by felon.  There would have been a possession of methamphetamine, so that’s two other points.  That’s six.  An additional sentencing point which we gave notice of, that’s seven points.”  (Tpp 134-35)  However, this recitation is inadequate to allow Mr. Turner to appeal his sentence.  These convictions appear to be from out of state, as they do not appear on Mr. Turner’s record on the Department of Public Safety website.
  There was no analysis at trial of substantial similarity, and it is possible that the PRL offenses are not substantially similar to North Carolina offenses.  If so, Mr. Turner is precluded from appealing this issue because of the lack of a PRL Worksheet.  Further, Mr. Turner may not appeal whether the correct number of PRL points were assigned for his prior convictions or whether the points were totaled correctly.
The prosecutor’s other remarks also do not substitute for a PRL Worksheet.  The remarks reveal only that the prosecutor used what she believed was a “level H felony” to compute the PRL.  (Tpp 135-36) (“Your Honor, if we had perhaps used a level H felony instead of the possess firearm by felon as a predicate offense [for habitual felon], it would have given him four more points that way.”).
Finally, State’s Exhibits A-C shed no light on the specific convictions on the PRL Worksheet.  Two of the convictions listed in these documents—possession of methamphetamine and possession of firearm by felon (Rpp 29-32, 39-42)—have the same offense names as two of the offenses the prosecutor said were used for Mr. Turner’s PRL.  If any of the same convictions were used for PRL and habitual felon status, Mr. Turner is precluded from raising this issue on appeal.
In sum, the State was required to provide Mr. Turner with “means to secure a full appellate review of his trial.”  See Roux, 263 N.C. at 157, 139 at 195.  Because the State failed to do so, Mr. Turner requests that he be granted a new sentencing hearing.
III.
COUNSEL IMPLIEDLY ADMITTED MR. TURNER’S GUILT OF BEING AN HABITUAL FELON.
“[I]neffective assistance of counsel, per se in violation of the Sixth Amendment, has been established in every criminal case in which the defendant’s counsel admits the defendant’s guilt to the jury without the defendant’s consent.”  State v. Harbison, 315 N.C. 175, 180, 337 S.E.2d 504, 507-08 (1985) TA \l "State v. Harbison, 315 N.C. 175, 180, 337 S.E.2d 504, 507-08 (1985)" \s "State v. Harbison, 315 N.C. 175, 180, 337 S.E.2d 504, 507-08 (1985)" \c 1 .  Here, defense counsel violated this rule by impliedly admitting Mr. Turner’s guilt to being an habitual felon.  

A.
Pertinent Facts.

At the conclusion of the trial on possession of methamphetamine, defense counsel argued in closing that because Officer Carter had no independent memory of searching Mr. Turner and finding methamphetamine, the jury should find Mr. Turner not guilty because the State did not prove possession beyond a reasonable doubt.  (Tpp 85-87)  The jury convicted Mr. Turner of possession of methamphetamine.  (Rp 27)
Mr. Turner pleaded not guilty to being an habitual felon.  (Tpp 33, 105)  The State presented evidence that he had three prior non-overlapping felony convictions from Georgia.  (Rpp 29-42; Tpp 110-17, 122)

At the conclusion of the habitual felon phase, defense counsel argued to the jury:
This part of the trial is not—I’m not in a position like I was the last time.  The evidence sort of is out there.  

And if you all find that he has committed three prior felonies, then I will trust your judgment and that you’ve examined the exhibits and that you have found that he has committed three prior felonies making him—giving him habitual felony status.

(Tpp 126-27)

The jury found Mr. Turner guilty of being an habitual felon.  (Rp 55)  As a result, Mr. Turner’s Class I conviction was elevated to Class E for sentencing purposes.  (Rp 57; Tp 137)  The trial court sentenced Mr. Turner to 33-52 months imprisonment.  (Rpp 57-58)
B.
Pertinent Law.
An attorney may not admit to the jury her client’s guilt of an offense without her client’s consent.

In State v. Harbison, 315 N.C. 175, 337 S.E.2d 504 (1985) TA \l "State v. Harbison, 315 N.C. 175, 337 S.E.2d 504 (1985)" \s "State v. Harbison, 315 N.C. 175, 337 S.E.2d 504 (1985)" \c 1 , the defendant was charged with murder and pleaded not guilty, testifying he acted in self-defense.  Id. at 177, 337 S.E.2d at 505-06.  One of his lawyers, however, argued to the jury in closing argument that the jury should not acquit the defendant but instead should find him guilty of manslaughter.  Id. at 177, 337 S.E.2d at 505.  In holding that counsel’s unauthorized concession of guilt to a lesser-included offense warranted relief from the resulting convictions, our Supreme Court identified such a concession as a circumstance where prejudice will be conclusively presumed.  Id. at 179-80, 337 S.E.2d at 507.  Indeed, counsel’s unauthorized admission of guilt was tantamount to pleading the defendant guilty without his consent:

This Court is cognizant of situations where the evidence is so overwhelming that a plea of guilty is the best trial strategy. However, the gravity of the consequences demands that the decision to plead guilty remain in the defendant’s hands.  When counsel admits his client’s guilt without first obtaining the client’s consent, the client’s rights to a fair trial and to put the State to the burden of proof are completely swept away.  The practical effect is the same as if counsel had entered a plea of guilty without the client’s consent. Counsel in such situations denies the client’s right to have the issue of guilt or innocence decided by a jury.

Id. at 180, 337 S.E.2d at 507.  

The case law establishes that the issue comes down to two questions:  did counsel concede the defendant’s guilt, and, if so, did the defendant authorize the concession.
1.  
What Constitutes an Admission of Guilt.

To qualify as an admission of guilt, counsel’s remarks, taken as a whole, must convey to the jury that the defendant is guilty of a charged offense or a lesser-included offense.  It is not enough for counsel to admit that one or more elements of an offense have been established.  E.g., State v. Fisher, 318 N.C. 512, 532-33, 350 S.E.2d 334, 346 (1986) TA \l "State v. Fisher, 318 N.C. 512, 532-33, 350 S.E.2d 334, 346 (1986)" \s "State v. Fisher, 318 N.C. 512, 532-33, 350 S.E.2d 334, 346 (1986)" \c 1  (Harbison did not apply to counsel’s concession that malice existed in a homicide prosecution, where counsel argued defendant was not guilty).  Similarly, merely conceding an unfavorable fact will not trigger application of Harbison.  State v. Wiley, 355 N.C. 592, 620, 565 S.E.2d 22, 42 (2002) TA \l "State v. Wiley, 355 N.C. 592, 620, 565 S.E.2d 22, 42 (2002)" \s "State v. Wiley, 355 N.C. 592, 620, 565 S.E.2d 22, 42 (2002)" \c 1 .

However, it is not necessary that counsel expressly urge the jury to return a verdict of guilty of a specific offense for counsel’s remarks to constitute a concession of guilt.  Rather, if a reasonable jury would construe counsel’s argument as an admission of guilt, Harbison is violated.  
In State v. McAllister, 375 N.C. 455, 847 S.E.2d 711 (2020) TA \l "State v. McAllister, 221A19 (Slip op. September 25, 2020)" \s "State v. McAllister, 221A19 (Slip op. September 25, 2020)" \c 1 , our Supreme Court recently held that an implied admission of guilt by counsel is sufficient to trigger the Harbison rule:

[T]his is not a case . . . in which the defendant’s attorney expressly asked the jury to find him guilty of a specific charged offense.  We agree with defendant, however, that a Harbison violation is not limited to such instances and that Harbison should instead be applied more broadly so as to also encompass situations in which defense counsel impliedly concedes his client’s guilt without prior authorization.  

Id. at 473, 847 S.E.2d at 722. 

In McAllister, the defendant was tried for habitual misdemeanor assault (based on assault on a female), assault by strangulation, rape, and sexual offense.  Id. at 458-59, 847 S.E.2d at 714.  He was convicted only of habitual misdemeanor assault.  Id. at 461, 847 S.E.2d at 715.  The defendant had given a statement to law enforcement in which he admitted hitting the victim and hurting her but denied sexual assault or strangulation.  Id. at 458, 847 S.E.2d at 713-14.  
In closing argument, counsel told the jury the defendant was “being honest” with the police and admitted “what he did and only what he did.”  Counsel also told the jury:  “You heard him admit that things got physical. You heard him admit that he did wrong.  God knows he did.”  Counsel asked the jury to find the defendant not guilty of rape, sexual offense, and assault by strangulation, but failed to ask them to find him not guilty of assault on a female.  Id. at 460-61, 847 S.E.2d at 714-15.  

The Court held that by vouching for the credibility of the defendant’s admissions to police, telling the jury his own personal opinion that the defendant had “done wrong,” and by only asking the jury to find the defendant not guilty of rape, sexual offense, and assault by strangulation—but conspicuously omitting to request that they find him not guilty of misdemeanor assault—counsel’s arguments amounted to an implied admission that the defendant was guilty of misdemeanor assault, triggering Harbison.  Id. at 474-76, 847 S.E.2d at 722-24.  “The unmistakable message sent by defense counsel to the jury was that defendant was, in fact, guilty of the assault on a female charge[.]”  Id. at 476, 847 S.E.2d at 724.

Thus, a concession that a defendant is guilty of an offense may be implied.

2.  
Whether the Concession Was Authorized.

In Harbison, the Court equated counsel’s admission of guilt to a guilty plea and explained that a defendant’s consent to counsel’s concession of guilt must be “made knowingly and voluntarily . . . after full appraisal of the consequences.”  315 N.C. at 180, 337 S.E.2d at 507 TA \l "State v. Maready, 205 N.C. App. 1, 7, 695 S.E.2d 771, 776 (2010)" \s "State v. Maready, 205 N.C. App. 1, 7, 695 S.E.2d 771, 776 (2010)" \c 1 .  
In State v. Matthews, 358 N.C. 102, 591 S.E.2d 535 (2004) TA \s "State v. Matthews, 358 N.C. 102, 591 S.E.2d 535 (2004)" , the defendant was tried for first-degree murder, and defense counsel argued that the jury should only find him guilty of second-degree murder.  Id. at 106, 591 S.E.2d at 539.  After a hearing, the trial court found that the defense strategy was to try to secure a verdict to anything less than first-degree murder, that this strategy was discussed with the defendant, and that the defendant consented to the strategy.  However, the trial court also found that when counsel made the concession during closing argument, the defendant asked co-counsel if he had correctly heard the concession and told co-counsel that the attorney who made the concession was to have nothing further to do with the case.  Id. at 106-08, 591 S.E.2d at 539-40.  Nevertheless, the trial court concluded that the defendant failed to establish Harbison error.  Id. at 108, 591 S.E.2d at 540.

In reversing the trial court, the Supreme Court explained:  “Because the record does not indicate defendant knew his attorney was going to concede his guilt to second-degree murder, we must conclude defendant’s attorney made this concession without defendant’s consent, in violation of Harbison.”  Id. at 109, 591 S.E.2d at 540 (emphasis in original).

Notwithstanding Matthews, when the record is completely silent about whether a defendant has authorized his attorney to make a concession of guilt, our appellate courts “will not presume from a silent record that defense counsel argued defendant’s guilt without defendant’s consent.”  State v. House, 340 N.C. 187, 196, 456 S.E.2d 292, 297 (1995) TA \l "State v. House, 340 N.C. 187, 196, 456 S.E.2d 292, 297 (1995)" \s "State v. House, 340 N.C. 187, 196, 456 S.E.2d 292, 297 (1995)" \c 1 .  In such cases, the defendant’s remedy is by way of a motion for appropriate relief and an appellate court should dismiss the claim without prejudice.  Id TA \l "State v. Perry, 254 N.C.App. 202, 213, 802 S.E.2d 566, 574 (2017)" \s "State v. Perry, 254 N.C.App. 202, 213, 802 S.E.2d 566, 574 (2017)" \c 1 .

C.
Counsel Admitted Mr. Turner’s Guilt Without Authorization.

Here, the record establishes that defense counsel admitted Mr. Turner’s guilt to the jury without authorization.

A reasonable jury would have viewed counsel’s remarks as an admission of guilt to habitual felon status.  When counsel stated, “This part of the trial is not—I’m not in a position like I was the last time.  The evidence sort of is out there,” counsel was contrasting her closing argument in the habitual felon stage with her closing argument in the guilt phase, in which she had vigorously argued that Mr. Turner was not guilty beyond a reasonable doubt.  The only reasonable inference to be drawn from the habitual felon argument was that she was not advocating that the jury should find Mr. Turner not guilty.

In this regard, defense counsel’s argument is similar to defense counsel’s argument in State v. Cook, 246 N.C. App. 266, 782 S.E.2d 569 (2016) TA \l "State v. Cook, 246 N.C.App. 266, 782 S.E.2d 569 (2016)" \s "State v. Cook, 246 N.C.App. 266, 782 S.E.2d 569 (2016)" \c 1 .  In Cook, defense counsel argued: “are we saying to you that [defendant] committed no crime and he should somehow walk, or something to that effect?  Absolutely not.”  Id. at 272, 782 S.E.2d at 574 (emphasis and alteration in original). This Court recognized that this amounted to an admission of guilt, even though “counsel did not argue that defendant was guilty of second-degree murder; rather, defendant’s trial counsel stated that he was not advocating that the jury find defendant not guilty.” Id. at 272-73, 782 S.E.2d at 574. 

Counsel’s argument was also like the closing argument in State v. Johnson, 217 N.C. App. 605, 720 S.E.2d 441 (2011) TA \l "State v. Johnson, 217 N.C.App. 605, 720 S.E.2d 441 (2011)" \s "State v. Johnson, 217 N.C.App. 605, 720 S.E.2d 441 (2011)" \c 1 , involving a charge of resisting, delaying, and obstructing an officer.  This Court observed: 

Defendant’s attorney stated, ‘[T]he elements are there.  They were officers of the law.  They were discharging a duty of their office.  We are not contending they were doing anything unlawful at the time and he didn’t obey.  He delayed them.  He obstructed them, he resisted them[;]’ such statements cannot be construed in any other light than admitting the defendant’s guilt. 

Id. at 613, 720 S.E.2d at 446 (cleaned up).  This Court’s recognition of a concession of guilt came despite the fact that defense counsel made a point of not directly urging a guilty verdict, telling the jurors immediately after the above-quoted argument, “Once again, I can’t tell you what to do[.]” Id. at 612, 720 S.E.2d at 445.  Here, similar to the attorney in Johnson, counsel stated “The evidence is sort of out there.”  Cf. id. at 613, 720 S.E.2d at 446 (“[T]he elements are there.”).  Although counsel also stated, “I trust your judgment,” under Johnson this does not negate counsel’s concession of guilt.  Cf. id. at 612, 720 S.E.2d at 445 (“I can’t tell you what to do”).  Further, counsel followed this by stating she trusted “that you’ve examined the exhibits and that you have found that he has committed three prior felonies making him—giving him habitual felony status.”  As a whole, the argument amounted to an admission of guilt, and this final remark would have been understood by the jury as asking them to find Mr. Turner guilty of being an habitual felon.
In this case, trial counsel did not conduct a Harbison colloquy with Mr. Turner, either before or after counsel’s argument.  Ordinarily, this might require the Court to dismiss this argument without prejudice for Mr. Turner to raise the issue in a motion for appropriate relief.  In McAllister, however, the Court stated that it has never made a Harbison colloquy “the sole measurement of consent.”  375 N.C. App. at 477, 847 S.E.2d at 724 (citations omitted).  In this case, counsel’s comments prior to the habitual felon phase made it clear that Mr. Turner absolutely refused to plead guilty to being an habitual felon:

[COURT:]  It is now 4:30 and we presumably would have been to the habitual felon phase.  He’s been arraigned on that, Mr. Turner, and has pleaded not guilty to habitual felon status.

Do you wish to proceed in that fashion, Ms. Walker [defense counsel], and require a trial on that issue?

MS. WALKER:  One second.  Your Honor, my client has instructed me, and I agree, that he should enter a notice of appeal.  So I believe I need to have a hearing on that part, habitual felon, in order to preserve his right to appeal that.  I believe that’s correct.

THE COURT:  Very well.

MS. WALKER:  So, yes, we would need a hearing.

(Tp 105) 

Therefore, Mr. Turner informed his attorney that he wished to enter notice of appeal, including potentially appealing the habitual felon verdict if it was not in his favor.  This is completely inconsistent with consenting to a concession of guilt to being an habitual felon.  Further, unlike in a case where it is arguably good trial strategy to admit guilt of a lesser offense—thus introducing the possibility that the defendant may have consented to the admission—here, there could be no valid reason to plead not guilty and then concede guilt.  As a result, the trial record is sufficient for this Court to determine that Mr. Turner did not consent to defense counsel’s concession. 
D.
This Claim Is Not Defeated by State v. Womack.

This claim is not defeated by State v. Womack, 211 N.C. App. 309, 712 S.E.2d 193 (2011). TA \l "State v. Womack, 211 N.C. App. 309, 712 S.E.2d 193 (2011)." \s "State v. Womack, 211 N.C. App. 309, 712 S.E.2d 193 (2011)." \c 1 
In Womack, the defendant argued that his attorney’s closing argument in the habitual felon phase of his trial violated Harbison.  Id. at 316-17, 712 S.E.2d at 198.  This Court held that no Harbison violation occurred because the attorney admitted the defendant had three prior felonies but did not admit the other requirements for habitual felon status.  Id. at 317-18, 712 S.E.2d at 198-99.
This Court added:

Moreover, the Supreme Court has explicitly held that ‘[t]he Harbison rule [ ] does not apply to sentencing proceedings.’  State v. Fletcher, 354 N.C. 455, 481-82, 555 S.E.2d 534, 550 (2001) TA \l "State v. Fletcher, 354 N.C. 455, 481-82, 555 S.E.2d 534, 550 (2001)" \s "State v. Fletcher, 354 N.C. 455, 481-82, 555 S.E.2d 534, 550 (2001)" \c 1  (citing State v. Boyd, 343 N.C. 699, 723, 473 S.E.2d 327, 340 (1996) TA \l "State v. Boyd, 343 N.C. 699, 723, 473 S.E.2d 327, 340 (1996)" \s "State v. Boyd, 343 N.C. 699, 723, 473 S.E.2d 327, 340 (1996)" \c 1  . . . and State v. Walls, 342 N.C. 1, 57, 463 S.E.2d 738, 768 (1995) TA \l "State v. Walls, 342 N.C. 1, 57, 463 S.E.2d 738, 768 (1995)" \s "State v. Walls, 342 N.C. 1, 57, 463 S.E.2d 738, 768 (1995)" \c 1  (stating that ‘Harbison applies only to the guilt/innocence phase of a trial’) . . . . As a result of the fact that the alleged Harbison error occurred at a proceeding convened for the purpose of determining whether Defendant’s sentence should be enhanced because of his prior criminal conduct, we conclude that Harbison has no application to Defendant’s claim for this reason as well.  

Id. at 318, 712 S.E.2d at 199 (first alteration in Womack). 

Womack does not defeat Mr. Turner’s claim.  First, since this Court held in Womack that there was no concession of guilt, this Court’s statement that Harbison does not apply to the habitual felon phase is not necessary to the holding.  
Second, the cases relied upon by this Court in Womack—Fletcher, Boyd, and Walls—did not involve habitual felon proceedings.  Instead, those cases involved concessions during sentencing phases of capital trials.  In Fletcher and Boyd, the defendants claimed Harbison error based on concessions to aggravating circumstances, and in Walls, based on a concession that the jury should not find a mitigating circumstance.  
However, these situations are distinguishable from an habitual felon proceeding in a crucial way:  a capital sentencing proceeding does not require (or even allow) a separate plea from the guilt phase, whereas a habitual felon proceeding does.  Therefore, a capital defendant cannot plead guilty to capital aggravating circumstances (or plead guilty to the lack of a capital mitigating circumstance).  See N.C.G.S. §15A-2000 TA \l "N.C.G.S. §15A-2000" \s "N.C.G.S. §15A-2000" \c 2 .  
In contrast, a defendant may decide to plead guilty or not guilty to habitual felon status.  That a concession of a client’s guilt without his consent is tantamount to entering a guilty plea without his consent was at the heart of the reasoning in Harbison:  “This Court is cognizant of situations where the evidence is so overwhelming that a plea of guilty is the best trial strategy.  However, the gravity of the consequences demands that the decision to plead guilty remain in the defendant’s hands.”  315 N.C. at 180, 337 S.E.2d at 507.

Because a capital defendant cannot plead guilty to a capital aggravating circumstance, he has no decision to plead guilty or not guilty with respect to sentencing that must “remain in the defendant’s hands.”  But when a defendant has been charged as an habitual felon, he, like the defendant in Harbison, has the right to decide whether to plead guilty or not guilty to that charge.  Accordingly, Womack is inconsistent with Harbison and this Court is not bound by it.  See State v. Meadows, 256 N.C. App. 124, 143, 806 S.E.2d 682, 694 (2017) TA \l "State v. Meadows, 256 N.C. App. 124, 143, 806 S.E.2d 682, 694 (2017)" \s "State v. Meadows, 256 N.C. App. 124, 143, 806 S.E.2d 682, 694 (2017)" \c 1  (“any conflict between this Court and our Supreme Court must be resolved in favor of our Supreme Court”).
In conclusion, because counsel conceded Mr. Turner’s guilt to being an habitual felon without Mr. Turner’s consent, Mr. Turner is entitled to a new habitual felon proceeding. 
Conclusion

Defendant requests that he be granted a new trial, that he be granted a new sentencing hearing, and/or that he be granted a new habitual felon proceeding.
Respectfully submitted, August 16, 2021.
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State v. Peguse, No. COA04-1231, 2005 N.C. App. LEXIS 2086 (N.C. Ct. App. Oct. 4, 2005) (unpub.).
1

Judicial Branch of North Carolina, Rules of Recordkeeping Procedures for the Office of the Clerk of Superior Court, IX. Criminal District and Criminal Superior, Excerpt from Rule 9.1
9
North Carolina Department of Public Safety Offender Public Information, William M. Turner
11
� The jurors had the copies in their possession during Carter’s testimony and the whole of Frye’s redirect testimony.  (Tpp 44-57)  


� The Judgment for possession of methamphetamine—contained in State’s Exhibit C—supplied to defense counsel by the Cherokee County Clerk of Superior Court is missing the final three pages, including part of the Judgment showing the date in which it was entered.  See Rp 42 (ending on “Page 2 of 5”).  However, a Cherokee County Assistant Clerk of Superior Court testified, based on the copy of Exhibit C that was proffered to her, that the Judgment showed that Mr. Turner was convicted on August 22, 2016.  (Tp 117)


� Although a computer-generated document need not be signed to be admissible under the exception, State v. Love, 156 N.C. App. 309, 313-15, 576 S.E.2d 709, 712-13 (2003)� TA \l "State v. Love, 156 N.C. App. 309, 313-15, 576 S.E.2d 709, 712-13 (2003)" \s "State v. Love, 156 N.C. App. 309, 313-15, 576 S.E.2d 709, 712-13 (2003)" \c 1 �, where the statement is a generic, printed, unsigned document which is susceptible to editing without any way to detect it, this diminishes the reliability of the document.  Cf. State v. Brown, 258 N.C. App. 58, 69, 811 S.E.2d 224, 231 (2018)� TA \l "State v. Brown, 258 N.C. App. 58, 69, 811 S.E.2d 224, 231 (2018)" \s "State v. Brown, 258 N.C. App. 58, 69, 811 S.E.2d 224, 231 (2018)" \c 1 � (“[E]ach witness testified on direct examination that he recalled giving a written statement to the investigator; that he recognized the document presented by the State as being that statement; that he recognized his own handwriting and signature on that statement; and that the statement . . . did not appear to have been changed or manipulated in any way.”).


� Defense counsel did not request a limiting instruction for Detective Frye’s testimony.  To the extent this failure constitutes any waiver of the right to argue this issue on appeal, counsel was ineffective.  See Sec. C, infra.


� That is, assuming the methamphetamine and the analyst’s testimony even would have been admissible.


� Available at Juno, Rules of Recordkeeping Procedures for the Office of the Clerk of Superior Court, https://juno.nccourts.org/policies/judicial-branch/rules-recordkeeping-procedures-office-clerk-superior-court (last visited July 8, 2021).


� North Carolina Department of Public Safety Offender Public Information, William M. Turner, https://webapps.doc.state.nc.us/opi/viewoffender.do?method =view&offenderID=0414299&searchLastName=turner&searchFirstName=william&searchMiddleName=m&searchDOBRange=0&listurl=pagelistoffendersearchresults&listpage=1 (last visited July 10, 2021)� TA \l "North Carolina Department of Public Safety Offender Public Information, William M. Turner, https://webapps.doc.state.nc.us/opi/viewoffender.do?method =view&offenderID=0414299&searchLastName=turner&searchFirstName=william&searchMiddleName=m&searchDOBRange=0&listurl=pagelistoffendersearchresults&listpage=1 (last visited July 10, 2021)" \s "North Carolina Department of Public Safety Offender Public Information, William M. Turner, https://webapps.doc.state.nc.us/opi/viewoffender.do?method =view&offenderID=0414299&searchLastName=turner&searchFirstName=william&searchMiddleName=m&searchDOBRange=" \c 3 �.  (App 11-14)  This Court may take judicial notice of this record.  See State v. Harwood, 243 N.C. App. 425, 427 n.2, 777 S.E.2d 116, 118 (2015)� TA \l "State v. Harwood, 243 N.C. App. 425, 427 n.2, 777 S.E.2d 116, 118 (2015)" \s "State v. Harwood, 243 N.C. App. 425, 427 n.2, 777 S.E.2d 116, 118 (2015)" \c 1 � (taking judicial notice of a fact “from the Department of Public Safety website’s offender search results”).





