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ISSUE PRESENTED

I.
Did the trial court err by denying Mr. Helton’s motion to dismiss the charge of notarizing a vehicle title without the principal appearing in person and with the intent to defraud under N.C. Gen. Stat. § 10B-60(d)(2) when the State failed to establish the essential element that Mr. Helton was a notary as defined by N.C. Gen. Stat. § 10B-3(13)?
STATEMENT OF THE CASE
This case was tried at the August 13, 2019 session of Lincoln County Superior Court, before the Honorable W. Todd Pomeroy, on indictments alleging making a false affidavit, five counts of notarizing a vehicle title without the principal appearing in person and with intent to commit fraud in violation of N.C. Gen. Stat. § 10B-60(d)(2), and five counts of altering a vehicle title.  (Rpp. 14-19) 
  At the close of the State’s case, the trial court dismissed four counts of notarizing a vehicle title under § 10B-60(d)(2) and four counts of altering a vehicle title for insufficient evidence.  (Rpp. 48-51)  The remaining three charges were submitted to the jury: (1) notarizing a vehicle title under § 10B-60(d)(2), (2) altering a vehicle title, and (3) making a false affidavit.  The jury convicted Mr. Helton of notarizing a vehicle title under § 10B-60(d)(2) and acquitted him of the remaining charges.  (Rpp. 63-65)  The trial court imposed a term of 5 to 15 months imprisonment, suspended for 18 months of probation.  (Rpp. 70-71)  Mr. Helton pro se filed written notice of appeal on August 15, 2019.  (Rpp. 72-73)

GROUNDS FOR APPELLATE REVIEW

Mr. Helton appeals from a final judgment in a criminal case pursuant to N.C. Gen. Stat. §§ 7A-27(b), 15A-1444(a), and N.C. R. App. P. 21(a)(1).  Mr. Helton filed a petition with this brief.  In the petition, Mr. Helton requests review by writ of certiorari as the right to appeal, see § 15A-1444(a), was possibly waived for failure to enter notice of appeal in compliance with the technical requirements of N.C. R. App. P. 4.  Pursuant to Rule 21(a)(1), this Court is authorized to review the August 13, 2019 judgment by writ of certiorari.  E.g., State v. Robinson, 236 N.C. App. 446, 448, 763 S.E.2d 178, 179-80 (2014) (reviewing criminal judgment by writ of certiorari pursuant to Rule 21 when defendant failed to enter notice of appeal in compliance with technical requirements of Rule 4), aff’d as modified, 368 N.C. 402, 777 S.E.2d 755 (2015). 
STATEMENT OF THE FACTS
In 2016, Nicholas Paulino owned a used car dealership in Lincolnton.  The dealership -- D’Paulino Auto Sales -- was located at 2147 East Main Street.  In August 2016, Paulino hired Amanda Barnett and Mr. Helton to work at the dealership.  Barnett was a manager.  Mr. Helton was a sales associate.  (Tpp. 28-31, 125-26)  In January 2018, Mr. Helton was charged with 11 crimes associated with the dealership’s sale of five cars:  (1) GMC,  (2) Ford, (3) Pontiac, (4) Honda, and a (5) Mitsubishi.  According to the State’s theory, Mr. Helton sold the five cars, notarized each vehicle title without the principal -- Nicholas Paulino -- appearing in person, and altered each vehicle title by forging Paulino’s name.  (Rpp. 14-19, 48-51, 63-67)  The charges associated with the GMC, Ford, Honda, and Pontiac were dismissed for insufficient evidence.  The only charges submitted to the jury were the three charges associated with the Mitsubishi.  The jury only convicted Mr. Helton of one offense: notarizing the Mitsubishi vehicle title without Paulino appearing in person and with the intent to commit fraud.  (Tp. 185; Rpp. 17, 48-51, 63-67)

The State’s evidence regarding the Mitsubishi demonstrated that on September 23, 2016, Nicholas Pelfrey sold the Mitsubishi to the D’Paulino dealership.  During the sale, Pelfrey met with Mr. Helton and Amanda Barnett.  Pelfrey signed the document associated with the dealership’s purchase of the car.  Pelfrey testified the woman with Mr. Helton notarized the document.  (Tpp. 110, 111, 119)  The document identified Barnett as the notary.  Barnett signed the document as the notary and stamped the document with her notary seal.  (Tpp. 72, 73; Rp. 27)  Barnett’s notary seal said: Amanda Hope Barnett, Notary Public, Catawba County, NC, and “[m]y commission expires: 2-15-2017.”  (Rp. 27)  In the document, Paulino was identified as the buyer.  No buyer’s signature appeared on the document.  (Rp. 27)  Paulino testified he did not authorize the dealership’s purchase of the Mitsubishi.  Paulino was not present when the dealership bought the Mitsubishi from Pelfrey.  Paulino did not sign any document related to the dealership’s purchase of the Mitsubishi.  (Tpp. 130-32, 142, 157)   
On September 26, 2016, the D’Paulino dealership sold the Mitsubishi to Noah Vierheller.  During the sale, Vierheller met with Mr. Helton and Barnett.  Vierheller signed the documents associated with his purchase of the Mitsubishi: the reassignment of title, bill of sale, and title application.  Vierheller testified Barnett notarized the documents.  (Tp. 171)  The documents identify Barnett as the notary.  Barnett signed the documents as the notary and stamped the documents with her notary seal.  (Tpp. 73-76, 171; Rpp. 28-30)  In the reassignment of title and bill of sale, Paulino was identified as the seller.  A seller’s signature appeared on both documents.  (Rpp. 28, 29)  Paulino testified the seller’s signature was not his signature.  Paulino did not sign the reassignment of title, bill of sale, or title application.  Paulino was not present when the Mitsubishi was sold to Vierheller.  Paulino testified the Mitsubishi was not part of the dealership’s inventory.  (Tpp. 130-32, 142, 157)   
At the close of the State’s case, defense counsel moved to dismiss all charges for insufficient evidence.  For the charges alleging Mr. Helton notarized vehicle titles in violation of N.C. Gen. Stat. § 10B-60(d)(2), defense counsel argued evidence was insufficient because nothing showed Mr. Helton was a notary as required to support a conviction under the statute.  (Tp. 181)  The prosecutor responded: “Obviously [Mr. Helton] [was] not a notary charged, and the State would be proceeding under a theory of acting in concert for those charges.”  (Tp. 183)    The trial court refused to instruct the jury on acting in concert or aiding and abetting.  (Tp. 192) 
ARGUMENT

I.
The trial court erred by denying Mr. Helton’s motion to dismiss the charge of notarizing a vehicle title without the principal appearing in person and with the intent to defraud under N.C. Gen. Stat. § 10B-60(d)(2), as the State failed to establish the essential element that Mr. Helton was a notary as defined by N.C. Gen. Stat. § 10B-3(13).  The conviction must be vacated.  
Standard of Review

Whether the State’s evidence was sufficient to survive a motion to dismiss and establish every essential element of the charged offense is an issue of law reviewed de novo.  State v. Smith, 300 N.C. 71, 78-79, 265 S.E.2d 164, 169 (1980).  Under de novo review, this Court considers the matter anew and substitutes its judgment for the trial court’s judgment.  State v. Williams, 362 N.C. 628, 632-33, 609 S.E.2d 290, 294 (2008).   

Preservation

This issue was preserved by the denial of defense counsel’s motion to dismiss for insufficient evidence.  (Tp. 185)  N.C. R. App. P. 10(a)(3).  See State v. Golder, 374 N.C. 238, 249, 839 S.E.2d 788, 790 (2020).

Discussion

Mr. Helton was charged with and convicted of notarizing the Mitsubishi vehicle title without the principal appearing in person and with the intent to commit fraud in violation of N.C. Gen. Stat. § 10B-60(d)(2).  To obtain the conviction, the State had to prove Mr. Helton was a notary as defined by N.C. Gen. Stat. § 10B-3(13).  There was no evidence Mr. Helton was a notary.  Even the prosecutor acknowledged this glaring deficiency in the State’s proof.  (Tpp. 183, 192)  Because the State failed to establish an essential element of the charged offense, the trial court erred by denying Mr. Helton’s motion to dismiss.  The conviction must be vacated. 
Under § 10B-60(d)(2), a “notary” is guilty of a class I felony if the notary “[t]akes an acknowledgment . . . without the principal appearing in person before the notary if the notary does so with the intent to commit fraud.”  N.C. Gen. Stat. § 10B-60(d)(2).  To obtain a conviction under § 10B-60(d)(2), the State must prove defendant was a (1) notary and (2) took an acknowledgment (3) without the principal appearing in person and (4) with the intent to commit fraud.  Id.  See also N.C. Gen. Stat. §§ 10B-3 (directing that the definitions in § 10B-3 apply to Chapter 10B); 10B-3(13) (defining notary); 10B-3(1) (defining taking an acknowledgment); 10B-3(18) (defining principal); 10B-3(16) (defining appearing in person before notary).  Compare §§ 10B-60(d) (class I felony for a “notary” to do certain things including taking an acknowledgment without the principal appearing in person and with the intent to defraud), and 10B-60(c) (class 1 misdemeanor for a “notary” to do certain things including taking an acknowledgment without the principal appearing in person), with 10B-60(e) (class I felony for any “person” to perform notarial acts when the person knows he is not commissioned under Chapter 10B), and 10B-60(b) (class 1 misdemeanor for a “person” to hold self out as notary, perform notarial act before commission is effective, or perform notarial act after commission expires).  
Unlike convictions under §§ 10B-60(b) and 10B-60(e), a conviction under § 10B-60(d)(2) requires the State to prove defendant was a notary.  N.C. Gen. Stat. § 10B-60(d)(2).  For purposes of § 10B-60(d)(2), a notary is a “person commissioned to perform notarial acts” under Chapter 10B and required to act in “full and strict compliance” with the Notary Public Act.  N.C. Gen. Stat. § 10B-3(13).  See also N.C. Gen. Stat. §§ 10B-3(4) (defining commission as the “empowerment to perform notarial acts and the written evidence of authority to perform those acts”); 10B-3(11) (defining notarial act to include the “act of taking an acknowledgment”); 10B-3(1) (defining the requirements of taking an acknowledgment).  
No North Carolina case appears to determine what constitutes sufficient evidence defendant was a notary as defined by § 10B-3(13) and as required to support a conviction under § 10B-60(d)(2).  The words in §§ 10B-3(13) and 10B-60(d)(2), however, unambiguously require the State to present evidence sufficient to support a reasonable inference that defendant was commissioned to perform notarial acts.  N.C. Gen. Stat. §§ 10B-3(13); 10B-60(d)(2).
To survive the motion to dismiss and sustain the only conviction in this case, evidence had to establish Mr. Helton personally committed every element under § 10B-60(d)(2), including the element that Mr. Helton was a notary as defined by § 10B-3(13).  See Presnell v. Georgia, 439 U.S. 14, 16 (1978) (whether evidence was sufficient to support a conviction must be “reviewed with respect to the theory of guilt upon which the jury was instructed”); State v. Wilson, 345 N.C. 119, 123-24, 478 S.E.2d 507, 510-11 (1996) (whether evidence was sufficient to survive motion and dismiss and sustain conviction must be analyzed by the theory of liability submitted to the jury; since no acting in concert instruction was given, the sufficiency analysis required proof defendant personally committed every element); see also State v. Cunningham, 140 N.C. App. 315, 321-24, 536 S.E.2d 341, 346-48 (2000) (whether evidence was sufficient to survive motion to dismiss and establish conviction had to be determined by the theory of liability submitted to the jury; since no acting in concert or aiding and abetting instruction was given, the sufficiency analysis required proof defendant personally committed every element); accord Chiarella v. United States, 445 U.S. 222, 236 (1980) (criminal conviction cannot be affirmed on the basis of a theory not presented to the jury).

The State’s showing was deficient.  There was no evidence Mr. Helton was a notary as defined by § 10B-3(13).  No witness testified Mr. Helton was commissioned to perform notarial acts under Chapter 10B.  Cf. State v. West, 202 N.C. App. 479, 482, 689 S.E.2d 216, 218 (2010) (in prosecution for a violation of § 10B-60(e) -- which prohibits any “person” from doing notarial acts when the person knows he is not commissioned as a notary -- the State presented testimony that defendant had “never been commissioned as a notary public in North Carolina”).  No evidence showed Mr. Helton was commissioned as a notary in any jurisdiction.  There was no evidence Mr. Helton notarized the reassignment of title or any other document associated with the Mitsubishi.  Significantly, all evidence established that the only potential notary in this case was someone other than Mr. Helton.  When Pelfrey sold the car to the dealership, Barnett notarized the document.  Barnett was the notary.  (Tpp. 72-76, 111, 119; Rp. 27)  When the dealership sold the car to Vierheller, Barnett notarized the documents.  Barnett was the notary.  Most significantly, the reassignment of title was notarized by Barnett, not Mr. Helton.  (Tpp. 72-76, 171; Rpp. 28-30)  This evidence did not support a reasonable inference that Mr. Helton was commissioned to perform notarial acts under Chapter 10B.  N.C. Gen. Stat. §§ 10B-3(13); 10B-60(d)(2).  
No reasonable juror could have concluded beyond a reasonable doubt that Mr. Helton was a notary as defined by § 10B-3(13) and as required to support the conviction under § 10B-60(d)(2).  See State v. Earnhardt, 307 N.C. 62, 66, 296 S.E.2d 649, 652 (1982) (citing Jackson v. Virginia, 443 U.S. 307, 319 (1979)).  The record was devoid of any evidence suggesting Mr. Helton was commissioned to perform notarial acts.  Because the State failed to present substantial evidence of an essential element of the charged offense, the trial court erred by denying Mr. Helton’s motion to dismiss and entering judgment against him.  See State v. Lynch, 327 N.C. 210, 215, 393 S.E.2d 811, 814 (1990).  The conviction must be vacated.      
CONCLUSION
For these reasons, Mr. Helton respectfully requests this Court to vacate his conviction.  
Respectfully submitted, this the 17th day of August 2020.
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