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ISSUES PRESENTED

I.
Did the trial court lack jurisdiction to enter the amended judgment when Ms. Lebeau’s appeal was pending, the amended judgment did not reflect what actually happened at sentencing, and the amended judgment changed a substantive judicial issue, not a clerical one?
II.
If the trial court had jurisdiction to enter the amended judgment, is a new sentencing hearing required since the written judgment imposed a sentence different from the sentence pronounced in Ms. Lebeau’s presence?
STATEMENT OF THE CASE
This case was tried at the April 9, 2019 session of Avery County Superior Court, before the Honorable Marvin Pope, on indictments alleging trafficking 4 to 14 grams of methadone by possession and two counts of selling methadone.  (Rp. 1) 
  On April 10, 2019, the jury found Ms. Lebeau guilty as charged.  The trial court imposed a consolidated term of 70 months imprisonment.  (Rpp. 40-41)  From judgment entered, Ms. Lebeau gave oral notice of appeal in open court.  (Tp. 180; Rp. 42)  Around April 15, 2019, the trial court entered an amended judgment.  (Rpp. 45-48)  
GROUNDS FOR APPELLATE REVIEW
The ground for review is a final judgment in a criminal case pursuant to N.C. Gen. Stat. §§ 7A-27(b) and 15A-1444(a).

STATEMENT OF THE FACTS
This case involved charges stemming from two undercover drug buys that took place in Ms. Lebeau’s car in a McDonald’s parking lot.  The first undercover buy occurred on April 28, 2017.  The second took place on May 30, 2017.  During the first buy, an undercover officer purchased 21 methadone pills from Ms. Lebeau for $200.  The total weight of the pills was 4.23 grams.  Based on this exchange, Ms. Lebeau was convicted of trafficking 4 to 14 grams of methadone and selling methadone.  During the second buy, the same undercover officer paid Ms. Lebeau $360 for 2.5 grams of a crystal substance and two methadone pills.  Chemical analysis showed the crystal substance contained no controlled substance.  The two methadone pills weighed 0.40 grams.  Based on this exchange, Ms. Lebeau was convicted of selling methadone.  (Tpp. 65-76, 126-28, 130-35; Rpp. 35-37)   
At sentencing, the trial court pronounced it was consolidating one count of selling methadone and one count of “possession with intent to manufacture, sell, and deliver” methadone into the trafficking judgment.  (Tp. 178; App. 3)  The trial court also pronounced it was sentencing Ms. Lebeau to a “mandatory 70 months[.]”  (Tp. 178; App. 3)  The written judgment imposed a consolidated term of 70 months imprisonment for trafficking, selling methadone, and possession with intent to manufacture, sell, and deliver methadone.  (Rp. 40; App. 5)  Immediately following entry of judgment on April 10, 2019, Ms. Lebeau appealed.  (Tp. 180; Rp. 42)
On April 11, 2019, the superior court clerk emailed the trial court.  In the email, the clerk advised the judgment misidentified the conviction in 17 CRS 50725 as possession with intent to manufacture, sell, or deliver instead of selling methadone.  The clerk also advised: “The minimum term is 70 months, but a maximum term was not ordered.  Can you please advise if a max[imum] term should be entered?”  (Rp. 45; App. 7)  In response, the trial court confirmed the conviction in 17 CRS 50725 was selling methadone, not possession with intent to manufacture, sell, and deliver.  Regarding the sentencing issue, the trial court stated: “The minimum sentence is 70 months with a maximum of 93 months for the class F felony of trafficking[,]” and all convictions were consolidated into the trafficking judgment, “for which [Ms. Lebeau] received 70 to 93 months.”  (Rp. 45; App. 7)  Around April 15, 2019, an amended judgment was entered identifying the conviction in 17 CRS 50725 as selling methadone and imposing a maximum sentence of 93 months imprisonment.  (Rp. 47; App. 9)
ARGUMENT

I.
The trial court lacked jurisdiction to enter the amended judgment when Ms. Lebeau’s appeal was pending, the amended judgment did not reflect what actually happened at sentencing, and the amended judgment changed a substantive judicial issue, not a clerical one.

Standard of Review

Whether the trial court was divested of jurisdiction and therefore lacked jurisdiction to enter an amended judgment presents an issue of law subject to de novo review.  See State v. Briggs, 257 N.C. App. 500, 501-502, 812 S.E.2d 174, 175 (2018).  When reviewing an issue de novo, this Court considers the matter anew and substitutes its judgment for that of the trial court.  State v. Williams, 362 N.C. 628, 632-33, 609 S.E.2d 290, 294 (2008). 
Preservation

This issue was preserved for review without objection at trial.  See Briggs, 257 N.C. App. at 502, 812 S.E.2d at 175 (whether the trial court lacked jurisdiction can be raised “at any time, even for the first time on appeal” (quoting State v. Kostick, 233 N.C. App. 62, 72, 755 S.E.2d 411, 418 (2014)). 
Discussion

At sentencing, the trial court pronounced it was imposing a term of 70 months imprisonment.  The written judgment also imposed a 70-month term of imprisonment.  (Tp. 178; Rp. 40; App. 3, 5)  While Ms. Lebeau’s case was on appeal, the trial court entered an amended judgment imposing a maximum term of 93 months imprisonment.  (Rp. 47; App. 9)  While the amended judgment imposed a maximum term of 93 months imprisonment, the trial court never pronounced it was sentencing Ms. Lebeau to a maximum term of 93 months.  The original judgment did not impose a maximum term of 93 months imprisonment.  (Tpp. 176-79; Rpp. 40, 47; App. 1-5, 9)  Because the amended judgment did not reflect what actually happened at sentencing, and the amended judgment corrected a judicial issue, not a clerical one, the trial court lacked jurisdiction to enter the amended judgment while Ms. Lebeau’s appeal was pending.  The amended judgment must be vacated and the matter remanded for resentencing.  State v. Davis, 123 N.C. App. 240, 243-44, 472 S.E.2d 392, 394-95 (1996).    
The trial court is divested of jurisdiction when notice of appeal is given.  N.C. Gen. Stat. § 15A-1448(a)(3); Davis, 123 N.C. App. at 242, 472 S.E.2d at 393.  While divested of jurisdiction, the trial court retains limited authority to correct clerical errors to make the “record correspond to the actual facts[.]”  Davis, 123 N.C. App. at 242, 472 S.E.2d at 393.  While the trial court is authorized to correct clerical errors, it is not authorized to correct judicial errors.  A clerical error results from a “minor mistake or inadvertence, [especially] in writing or copying something on the record[.]”  State v. Jarman, 140 N.C. App. 198, 202, 535 S.E.2d 875, 878 (2000).   A judicial error, unlike a clerical error, is the result of “judicial reasoning or determination.”  Id.  Once notice of appeal is entered, the trial court “cannot, under the guise of an amendment of its records, correct a judicial error or incorporate anything in the minutes except a recital of what actually occurred.”  Davis, 123 N.C. App. at 242, 472 S.E.2d at 393.  
In this case, the trial court lacked jurisdiction to enter the amended judgment while Ms. Lebeau’s appeal was pending.  First, the trial court lacked jurisdiction because the amended judgment did not reflect “what actually occurred” at sentencing.  Id.  At sentencing, the trial court pronounced it was imposing 70 months imprisonment.  The trial court never pronounced it was imposing a maximum term of 93 months imprisonment.  The original written judgment imposed a term of 70 months imprisonment.  The original judgment did not impose a maximum term of 93 months imprisonment.  (Tpp. 176-79; Rpp. 40, 47; App. 1-5, 9)  Unlike the sentence pronounced in Ms. Lebeau’s presence and the sentence imposed in the original judgment, the amended judgment imposed a new sentencing term: a maximum active term of 93 months.  (Rp. 47; App. 9)  Therefore, the amended judgment did not make the “record correspond to the actual facts.”  Davis, 123 N.C. App. at 242, 472 S.E.2d at 393.  
Second, the trial court lacked jurisdiction to enter the amended judgment because the judgment corrected a judicial error, not a clerical one.  The amended judgment imposed a sentencing term never pronounced by the trial court or imposed in the original judgment.  (Tpp. 176-79; Rpp. 40, 47; App. 1-5, 9)  Imposing a new sentencing term and making a substantive change to Ms. Lebeau’s sentence could not be construed as correcting a clerical error, as it required the trial court to apply the law and make a judicial determination about sentencing.  See N.C. Gen. Stat. § 90-95(h)(4)(a).  Because the trial court lacked jurisdiction to enter the amended judgment while Ms. Lebeau’s appeal was pending, the amended judgment must be vacated and the matter remanded for resentencing.  See Davis, 123 N.C. App. at 243-44, 472 S.E.2d at 394-95.  
II.
If the trial court had jurisdiction to enter the amended judgment, a new sentencing hearing is required because the sentence imposed in the written judgment was different from the sentence pronounced in Ms. Lebeau’s presence.
 
Standard of Review

Whether the trial court violated defendant’s right to be present when sentence was imposed is an issue of law reviewed de novo.  State v. Arrington, 215 N.C. App. 161, 166, 714 S.E.2d 777, 781 (2011).  Under de novo review, this Court considers the matter anew and substitutes its judgment for that of the trial court.  State v. Williams, 362 N.C. 628, 632-33, 609 S.E.2d 290, 294 (2008). 
Preservation
This issue was preserved for review without objection at trial.  See N.C. Gen. Stat. § 15A-1446(d)(18);  State v. Meadows, 371 N.C. 742, 746-49, 821 S.E.2d 402, 406-407 (2018) (under § 15A-1446(d)(18), nonconstitutional sentencing issues are preserved for review absent objection at trial).
Discussion

If the trial court had jurisdiction to enter the amended judgment, a new sentencing hearing is required because the sentence imposed in the amended judgment was different from the sentence pronounced in Ms. Lebeau’s presence.  (Tpp. 176-79; Rpp. 40, 47; App. 1-5, 9)  As the trial court violated Ms. Lebeau’s right to be present when sentence was imposed, the matter must be remanded for a new sentencing hearing.  State v. Crumbley, 135 N.C. App. 59, 66, 519 S.E.2d 94, 99 (1999) (defendant has common law and statutory right to be present when sentence is pronounced).
When the written judgment contains any substantive change from the sentence pronounced in defendant’s presence, a new sentencing hearing is required.  See State v. Mims, 180 N.C. App. 403, 413-414, 637 S.E.2d 244, 250-51 (2006) (vacating and remanding for new sentencing hearing when written judgment imposed 9 months of probation, and record failed to show the trial court pronounced that sentencing term in defendant’s presence); Crumbley, 135 N.C. App. at 66-67, 519 S.E.2d 94 at 99 (vacating and remanding for new sentencing hearing when written judgment imposed consecutive sentences, and record failed to show the trial court pronounced consecutive sentences in defendant’s presence).
Like Mims and Crumbley, the amended judgment in Ms. Lebeau’s case imposed a sentencing term never pronounced in Ms. Lebeau’s presence: a maximum term of 93 months imprisonment.  (Tpp. 176-79; Rp. 47; App. 1-4, 9)  While the trial court imposed 70 months of imprisonment in Ms. Lebeau’s presence, the pronouncement of a 70-month sentence could not be reasonably construed to show the trial court imposed a maximum term of 93 months in Ms. Lebeau’s presence.  See Mims, 180 N.C. App. at 413-414, 637 S.E.2d at 250-51; Crumbley, 135 N.C. App. at 66-67, 519 S.E.2d 94 at 99.  Because Ms. Lebeau was not present when sentence was imposed, a new sentencing hearing is required.  See Mims, 180 N.C. App. at 413-414, 637 S.E.2d at 250-51 (vacating and remanding without conducting specific prejudice analysis); Crumbley, 135 N.C. App. at 66-67, 519 S.E.2d 94 at 99 (same).
CONCLUSION
For these reasons, Ms. Lebeau respectfully requests this Court to remand the matter for a new sentencing hearing.  
Respectfully submitted, this the 20th day of December 2019.
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