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ISSUE PRESENTED

I.
Is a new trial required since the trial court violated the mandates of N.C. Gen. Stat. § 15A-1231(c) by having the clerk instruct the jury on critical features of the case, and the trial court’s error prejudiced Mr. Grappo?  
STATEMENT OF THE CASE
This case was tried at the January 14, 2019 session of Onslow County Superior Court, before the Honorable Phyllis Gorham.  (Rp. 1) 
  On January 28, 2019, the jury convicted Mr. Grappo of involuntary manslaughter, selling fentanyl, possession with intent to sell or deliver fentanyl, possession with intent to sell or deliver heroin, conspiracy, maintaining a vehicle, and delivering fentanyl.  The trial court arrested judgment on delivering fentanyl and imposed consecutive terms totaling 74 to 136 months imprisonment and a consecutive term of 8 to 19 months imprisonment, suspended for 30 months of probation.  (Rpp. 70-74, 77-88)  From judgments entered, Mr. Grappo gave oral notice of appeal in open court.  (Tp. 1093; Rp. 91) 
GROUNDS FOR APPELLATE REVIEW
The ground for review is a final judgment in a criminal case pursuant to N.C. Gen. Stat. §§ 7A-27(b) and 15A-1444(a).

STATEMENT OF THE FACTS
This case involved charges stemming from the fatal drug overdose of 31-year-old Joseph Allen on June 23, 2016, and the traffic stop of Mr. Grappo’s car on July 22, 2016.  These events took place in Sneads Ferry.  At the time, Sneads Ferry was experiencing problems with opioid addiction.  In Sneads Ferry, street-level opioids usually consisted of heroin and heroin mixed with fentanyl.  Opioid dealers and users in Sneads Ferry knew heroin and fentanyl were bought, sold, and used interchangeably.  A single dosage unit of opioids was packaged in a small glassine envelope and sold for $10 to $20.  An individual user typically purchased one to three envelopes at a time.  In 2016, Mr. Grappo sold opioids to several regular customers in Sneads Ferry, including Joseph Allen and Allen’s girlfriend Shannon Conner.  Mr. Grappo used opioids.  Mr. Grappo’s girlfriend Miranda Myers also used opioids.  (Tpp. 348, 354-56, 366, 383-86, 481-98, 518-24, 612, 616-18, 662-70, 681-87, 848)
A.
Events of June 23, 2016       
On June 23, 2016, Joseph Allen contacted Mr. Grappo.  Mr. Grappo went to Allen’s house and sold opioids to Allen.  When Mr. Grappo left Allen’s house, Allen went into his bathroom, used the opioids, and immediately collapsed.  Allen was unresponsive and turned blue.  Shannon Conner called Mr. Grappo for help.  Mr. Grappo immediately returned to Allen’s house with Myers, Charlie Garten, and several Narcan lifesaving kits.  Narcan kits and CPR were administered on Allen.  Conner called 911.  Before paramedics or law enforcement arrived, Mr. Grappo, Myers, and Garten left the scene.  Allen was taken to the hospital.  The next day, Allen died from fentanyl toxicity.  (Tpp. 233-35, 272, 292-94, 338-50, 377, 382-83, 385-86, 626-33, 681-90, 706)  Based on the events of June 23, 2016, Mr. Grappo was convicted of involuntary manslaughter instead of second degree murder.  He was also convicted of selling fentanyl and possession with intent to sell or deliver fentanyl.  (Rpp. 72-73)
B.
Events of July 22, 2016
After Allen’s death, Mr. Grappo continued selling opioids.  On July 21, 2016, Mr. Grappo purchased more product -- 15 or 20 clips of opioids -- from his supplier in Wilmington.  Each clip contained about 50 dosage units packaged in glassine envelopes.  The next day, Mr. Grappo and Myers traveled around Sneads Ferry in Mr. Grappo’s car while Mr. Grappo made sales.  Mr. Grappo was driving.  Myers was in the front passenger seat.  Mr. Grappo kept the product in the pocket of his cargo shorts.  Around 5 p.m., Mr. Grappo stopped at a customer’s house, made a quick sale, and got back on the road.  Once Mr. Grappo was back on the road, law enforcement stopped him for speeding.  (Tpp. 434, 458-66, 517-18, 694-98)  
Just before the traffic stop, Mr. Grappo removed a bag containing 96 envelopes of opioids from his pocket.  Mr. Grappo handed the bag to Myers and said: “Here, shove this.  Do something with this.  Stick it in your pants.”  (Tp. 699)  Myers put the drugs in her underwear.  (Tp. 699)  During the traffic stop, the officer’s drug dog made several alerts inside Mr. Grappo’s car.  In the driver’s seat was part of glassine envelope.  On the front passenger floorboard was Myers’ bag.  In the bag was an envelope of opioids.  On Mr. Grappo was a cell phone and $300 or $400 in cash.  In Myers’ underwear were the 96 envelopes of opioids.  Each envelope contained heroin mixed with fentanyl.  When Myers was searched again at the station, another 10 envelopes were located in her underwear.  Myers stole the 10 envelopes from Mr. Grappo’s bedroom sometime before the traffic stop.  Those envelopes also contained heroin mixed with fentanyl.  (Tpp. 434, 458-66, 517-24, 533-37, 694-702, 779-82; Rp. 41)  Based on the events of July 22, 2016, Mr. Grappo was convicted of possession with intent to sell or deliver heroin, conspiracy to possess heroin, and maintaining a vehicle.  (Rpp. 70-71)  

ARGUMENT

I.
The trial court violated the mandates of N.C. Gen. Stat. § 15A-1231(c) by having the clerk instruct the jury on critical features of the case.  Because the trial court’s error prejudiced Mr. Grappo, a new trial is required.  
Standard of Review

The trial court’s failure to comply with the mandates of N.C. Gen. Stat. § 15A-1231 is an issue of law reviewed de novo.  See, e.g., State v. Lyons, 250 N.C. App. 698, 705, 793 S.E.2d 755, 761 (2016) TA \l "State v. Lyons, 250 N.C. App. 698, 705, 793 S.E.2d 755, 761 (2016)" \s "State v. Lyons, 250 N.C. App. 698, 705, 793 S.E.2d 755, 761 (2016)" \c 1  (violation of statutory mandate is a question of law reviewed de novo).  When reviewing an issue de novo, this Court considers the matter anew and substitutes its judgment for that of the trial court.  State v. Williams, 362 N.C. 628, 632-33, 609 S.E.2d 290, 294 (2008).
Preservation
This issue was preserved for review without objection because the trial court’s failure to comply with the statutory mandate prejudiced Mr. Grappo.  State v. Ashe, 314 N.C. 28, 39, 331 S.E.2d 652, 659 (1985) (when the trial court “acts contrary to a statutory mandate and [] defendant is prejudiced thereby, the right to appeal the [trial] court’s action is preserved” absent objection at trial).  If unpreserved, this issue may be reviewed pursuant to Rule 2 to “prevent manifest injustice” to Mr. Grappo.  N.C. R. App. P. 2.  The trial court’s failure to comply with its statutorily mandated duty to instruct the jury was a manifest injustice, particularly since the trial court’s statutory violation prejudiced Mr. Grappo.  To prevent the manifest injustice, Mr. Grappo respectfully requests review pursuant to Rule 2 if necessary.  See id.
Discussion

The plain words of N.C. Gen. Stat. § 15A-1231(c) unambiguously required the trial court to instruct the jury: the trial court “must instruct” the jury after closing arguments.  See § 15A-1231(c).  See, e.g., State v. Green, 348 N.C. 588, 596, 502 S.E.2d 819, 824 (1998) (when the words in a statute are clear and unambiguous, their plain meaning controls), cert. denied, 525 U.S. 1111 (1999).  As the statute is plain and mandatory and there is no exception to the mandate, see § 15A-1231, the trial court violated the mandatory provision by having the clerk instruct the jury on features of the case.      (Tpp. 1060-76) 
  The trial court’s failure to comply with the statute was error.  Because the trial court’s error prejudiced Mr. Grappo, a new trial is required.
A.
The trial court violated the mandates of § 15A-1231(c) by having the clerk instruct the jury on critical features of the case.
The trial court had the clerk instruct the jury on important directives regarding Mr. Grappo’s presumption of innocence, the State’s burden to establish guilt beyond a reasonable doubt, witness credibility, permitted use of evidence, and Mr. Grappo’s right to remain silent.  (Tpp. 1060-65)  During the clerk’s instructions, the trial court interrupted twice to correct misstatements.  (Tp. 1064)  Otherwise, the trial court was silent during the clerk’s charge to the jury.  After the clerk’s instructions, the trial court started its instructions with this directive: Mr. Grappo “has been charged with second[]degree murder.”  (Tp. 1065)  The trial court instructed on elements of the offenses, theories of guilt, the jury’s recollection of evidence, judicial impartiality, the unanimity requirement, the foreperson’s responsibilities, and the use of juror notes.  (Tpp. 1065-76) 
Instructing the jury was the trial court’s judicial duty.  See § 15A-1231(c); see also State v. Moore, 75 N.C. App. 543, 546, 331 S.E.2d 251, 253 (1985) (it is the trial court’s “duty to instruct” on law arising from evidence presented).  Because instructing the jury was a judicial duty, and not ministerial one, the duty could not be delegated to the clerk.   See § 15A-1231(c).  See also Strickland v. Cox, 102 N.C. 410, 412, 9 S.E. 414, 415 (1889) (the trial court “cannot delegate its judicial functions to its clerk”); Rowland v. Thompson, 65 N.C. 110, 113 (1871) (unlike ministerial duties, “judicial power cannot be delegated”).  Cf. State v. Harris, 306 N.C. 724, 727-728, 295 S.E.2d 391, 393 (1982) (the trial court’s duty to instruct the jury “cannot be delegated to or usurped by counsel”).  By having the clerk instruct the jury on features of Mr. Grappo’s case, the trial court abdicated its judicial duty and violated the plain and mandatory language of § 15A-1231(c).  The trial court’s failure to comply with the statutory mandate was error.  See § 15A-1231(c).
B.
Because the trial court’s error prejudiced Mr. Grappo, a new trial is required.
The trial court’s failure to instruct the jury as mandated by § 15A-1231(c) prejudiced Mr. Grappo.  Because the trial court’s words and actions carry great weight with the jury, see, e.g., State v. Benton, 226 N.C. 745, 747, 40 S.E.2d 617, 618 (1946) (the trial court’s “expression[s] from the bench” can be “unduly “prejudic[ial]” and “prevent a fair and impartial trial” because the jury places “great weight” on even the “slightest intimation[s]” by the trial court), it is reasonable to conclude the jury gave great weight to the trial court’s instructions and gave more weight to the trial court’s instructions than the clerk’s instructions.  The trial court’s instructions were limited to things the jury had to find to convict Mr. Grappo and things the jury had to do to reach a verdict.  (Tpp. 1065-75)  The trial court’s instructions deliberately omitted the critical directives about protecting Mr. Grappo’s rights to a fair trial and due process.  (Tpp. 1060-65)  

By emphasizing and singling out instructions on charges, theories of conviction, and what the jury must find to convict, the trial court indicated to the jury those instructions were important.  By refusing to instruct and instead allowing the clerk to instruct on Mr. Grappo’s rights to silence and the presumption of innocence and other directives meant to ensure a fair and impartial trial, the trial court indicated those instructions were unimportant.  The trial court’s expressions from the bench -- the deliberate statements and silences -- constituted more than “slight[] intimation[s].”  Id.  The trial court’s instructions demonstrated the crimes and theories of guilt were the directives that mattered.  In all likelihood, the trial court’s words and actions weighed the heaviest with the jury and affected the jury’s decision.  The trial court’s failure to comply with the mandates of § 15A-1231(c) prejudiced Mr. Grappo, and a new trial is required.  
CONCLUSION

For these reasons and authorities, Mr. Grappo respectfully requests a new trial.
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Jury Charge (Tp. 1060; Rp. 53)
App. 1
� The record on appeal is cited as “Rp.”  The transcript is cited as “Tp.”  The appendix to this brief is cited as “App.”  Mr. Grappo’s motion for appropriate relief was filed with this brief.  In the motion, Mr. Grappo raised one sentencing issue. 








� The complete jury charge is appended.  (App. 1)








