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ISSUE PRESENTED
I.
DID JUDGE PUCKETT VIOLATE N.C. GEN. STAT. § 15A-1024 BY IMPOSING A SENTENCE DIFFERENT FROM THAT WHICH THE PARTIES AGREED UPON WITHOUT INFORMING MR. BOYD OF HIS RIGHT TO WITHDRAW HIS PLEA AND HAVE THE MATTER CONTINUED TO THE NEXT SESSION OF COURT?  

STATEMENT OF THE CASE 

On May 29, 2018, in case numbers 18 CrS 50281 and 18 CrS 50284, Sean Michael Boyd was indicted for two counts of felonious breaking and entering, two counts of felonious larceny, two counts of felonious possession of stolen goods, two counts of conspiracy to break and enter, and two counts of misdemeanor injury to real property. (Rpp. 2-8)  


The state and Mr. Boyd entered into a plea arrangement.  Upon his plea of guilty to two counts of breaking and entering and two counts of larceny, the state would dismiss the remaining charges, and Mr. Boyd would “receive a suspended sentence and [be] placed on probation.” (Rpp. 10-13)


On April 29, 2019, Mr. Boyd appeared before the Honorable Angela Puckett and entered a plea of guilty to two counts of breaking and entering and two counts of larceny in 18 CrS 50281 and 18 CrS 50284. (Rp. 20)  The trial court accepted both the plea and the plea arrangement. (Rp. 29)  


In 18 CrS 50281, the trial court sentenced Mr. Boyd to 6-17 months incarceration, suspended for a period of 36 months supervised probation, as well as an intermediate punishment of 4 months incarceration. (Rpp. 30-31, 35-37)  In 18 CrS 50284, the trial court sentenced Mr. Boyd to 6-17 months incarceration, suspended for a period of 36 months supervised probation. (Rpp. 30-31, Record Addendum)  The sentences were ordered to run consecutively.  (Rpp. 30-31, Record Addendum)  


Mr. Boyd gave written notice of appeal on May 15, 2019. (Rp. 39) 

STATEMENT OF THE FACTS 

On February 15, 2018, the residence of Renee Stowers and Jim McManus was broken into and several items of jewelry were stolen.  Neighbors described a pickup truck seen at the home during the time of the break-in, which was later identified as belonging to Mr. Boyd. 


The property was recovered that same day from a pawn shop where Matthew Smouse was attempting to pawn the items.  The jewelry was returned to Ms. Stowers and Mr. McManus.   Mr. Boyd was arrested on February 17, 2018.  At the time of his arrest, he had several loose gemstones in a baggie in his pocket.  Mr. Boyd cooperated with the authorities and explained his involvement. (Rpp. 23-28)

STATEMENT OF GROUNDS FOR APPELLATE REVIEW

Mr. Boyd appeals pursuant to  TA \l "N.C. R. App. P. 21" \s "N.C. R. App. P. 21" \c 3 N.C. R. App. P. 21 TA \s "N.C. R. App. P. 21"  and N.C. Gen. Stat. § 15A-1444(e) TA \l "N.C. Gen. Stat. § 15A-1444(e)" \s "N.C. Gen. Stat. § 15A-1444(e)" \c 2 .  

Contemporaneously with this brief, a petition for writ of certiorari has been filed.  A petition for writ of certiorari is necessary for three reasons.  First, this Court has held that a violation of N.C. Gen. Stat. § 15A-1024 TA \l "N.C. Gen. Stat. § 15A-1024" \s "N.C. Gen. Stat. § 15A-1024" \c 2  is reviewable by certiorari. State v. Blount, 209 N.C. App. 340, 345, 703 S.E.2d 921, 925 (2011) TA \l "State v. Blount, 209 N.C. App. 340, 345, 703 S.E.2d 921, 925 (2011)" \s "State v. Blount, 209 N.C. App. 340, 345, 703 S.E.2d 921, 925 (2011)" \c 1 ; State v. Carriker, 180 N.C. App. 470, 471, 637 S.E.2d 557, 558 (2006) TA \l "State v. Carriker, 189 N.C. App. 470, 471, 637 S.E.2d 557, 558 (2006)" \s "State v. Carriker, 189 N.C. App. 470, 471, 637 S.E.2d 557, 558 (2006)" \c 1 .  Second, a claim that the procedural requirements of Article 58 were violated is reviewable by certiorari during the time that the case is on direct review.  State v. Rhodes, 163 N.C. App. 191, 194, 592 S.E.2d 731, 733 (2004) TA \l "State v. Rhodes, 163 N.C. App. 191, 194, 592 S.E.2d 731, 733 (2004)" \s "State v. Rhodes, 163 N.C. App. 191, 194, 592 S.E.2d 731, 733 (2004)" \c 1 .  Third, judgment and commitment was entered against Mr. Boyd on April 29, 2019, making his notice of appeal due on May 13, 2019.  However, written notice of appeal was given May 15, 2019 – two days out-of-time. Therefore, certiorari is necessary to address the failure of the notice to comply with the technical requirements of N.C. R. App. P. 4 TA \l "N.C. R. App. P. 4" \s "N.C. R. App. P. 4" \c 3 .  

ARGUMENT
JUDGE PUCKETT VIOLATED N.C. GEN. STAT. § 15A-1024 BY IMPOSING A SENTENCE DIFFERENT FROM THAT WHICH THE PARTIES AGREED UPON WITHOUT INFORMING MR. BOYD OF HIS RIGHT TO WITHDRAW HIS PLEA AND HAVE THE CASE CONTINUED. 

A.
Standard of Review

Questions of statutory interpretation are questions of law reviewed de novo.  State v. Coakley, 238 N.C. App. 480, 492, 767 S.E.2d 418, 426 (2014) TA \l "State v. Coakley, 238 N.C. App. 480, 492, 767 S.E.2d 418, 426 (2014)" \s "State v. Coakley, 238 N.C. App. 480, 492, 767 S.E.2d 418, 426 (2014)" \c 1 .  In a de novo review, the Court considers the matter anew and freely substitutes its own judgment for that of the lower tribunal. Id.

B.
Introduction

The plain and unambiguous language of N.C. Gen. Stat. § 15A-1024 TA \s "N.C. Gen. Stat. § 15A-1024"  mandates that a trial judge who determines that she will not  sentence the defendant in accordance with the plea arrangement, must inform the defendant of that fact and inform the defendant that he may withdraw his plea. Id.  Upon withdrawal the defendant is entitled to a continuance to the next session of court.  Id.  

Section 15A-1024 reads as follows:

If at the time of sentencing, the judge for any reason determines to impose a sentence other than provided for in the plea arrangement between the parties, the judge must inform the defendant of that fact, and inform the defendant that he may withdraw his plea.  Upon withdrawal, the defendant is entitled to a continuance until the next session of court.  

In this instance, Judge Puckett did not sentence Mr. Boyd in accordance with the terms of the plea arrangement.  It is well-settled law that when a judge chooses to impose a sentence other than that which is provided for in the plea arrangement, the judge must follow the procedures required by § 15A-1024.  Judge Puckett failed to inform Mr. Boyd of his right to withdraw the plea and have his case continued to the next session of court.  Thus, she failed to follow the procedures required by § 15A-1024.

This error is preserved as a matter of law for appellate review even absent an objection by defense counsel and requires that the judgments of the trial court be vacated, the defendant’s plea of guilty be stricken, and the case remanded to the trial court.  

C.
The prosecution and defense entered into a plea arrangement calling for a specific sentence and Judge Puckett determined that imposition of a different sentence was required based upon her policies regarding the sanctity of the home.

Mr. Boyd and the state entered into a plea arrangement whereby Mr. Boyd agreed to plead guilty to two counts of breaking and entering and two counts of larceny in exchange for the state dismissing the remaining charges.  The parties agreed that Mr. Boyd would “receive a suspended sentence and [be] placed on probation.” (Rpp. 10-13)

On April 29, 2019, Mr. Boyd appeared before Judge Puckett to enter his plea. (Rp. 17)  After asking Mr. Boyd the questions required by N.C. Gen. Stat. § 15A-1022(a) TA \l "N.C. Gen. Stat. § 15A-1022(a)" \s "N.C. Gen. Stat. § 15A-1022(a)" \c 2 , and hearing the factual basis proffered by the state, Judge Puckett found there was a factual basis for the plea and that Mr. Boyd’s plea was freely, voluntarily and understandingly made.  (Rp. 29)  Judge Puckett stated that “the Court does accept the plea and the plea arrangement.” (Rp. 29)  

Although Judge Puckett accepted the plea arrangement which provided for a suspended sentence and probation, she then informed Mr. Boyd that her “policy is if you break into someone’s home you’re going to go to jail, period.  That is a sacred place.  There is no tolerance for [sic] if you do that.” (Rp. 30)  In accordance with that policy, Judge Puckett determined that Mr. Boyd would not be sentenced pursuant to the plea arrangement between the parties, but instead he would be sentenced to “a split sentence” of “four months in the Division of Adult Corrections.” (Rpp. 30, 31) 

D.
Pursuant to N.C. Gen. Stat. §15A-1024, if a judge elects to sentence a defendant in a manner other than that provided for in the plea arrangement, the judge must inform the defendant of that fact and inform the defendant of his right to withdraw the plea.  If the defendant withdraws his plea, he is entitled to a continuance to the next session of court. 
N.C. Gen. Stat. § 15A-1024 TA \s "N.C. Gen. Stat. § 15A-1024"  “applies in cases in which the trial judge does not reject a plea arrangement when it is presented to him but hears the evidence and at the time for sentencing determines that a sentence different from that provided for in the plea arrangement must be imposed.” State v. Williams, 291 N.C. 442, 446, 230 S.E.2d 515, 517-18 (1976) TA \l "State v. Williams, 291 N.C. 442, 446, 230 S.E.2d 515, 517-18 (1976)" \s "State v. Williams, 291 N.C. 442, 446, 230 S.E.2d 515, 517-18 (1976)" \c 1 .  “Under the express provisions of this statute a defendant is entitled to withdraw his plea and as a matter of right have his case continued until the next term.” Id. 291 N.C. at 446-47, 230 S.E.2d at 518 (emphasis in original).  

Thus, it is well-settled law that once the trial court decides to impose a sentence different from the one provided in the plea agreement, “the court must: (1) inform the defendant of its decision; (2) inform the defendant that he or she may withdraw his or her plea; and (3) if the defendant chooses to withdraw his or her plea, grant a continuance until the next session of court.” State v. Blount, 209 N.C. App. 340, 346, 703 S.E.2d 921, 925  (2011) TA \l "State v. Blount, 209 N.C. App. 340, 346, 703 S.E.2d 921, 925  (2011)" \s "State v. Blount, 209 N.C. App. 340, 346, 703 S.E.2d 921, 925  (2011)" \c 1 (citing State v. Wall, 167 N.C. App. 312, 314, 605 S.Ed.2d 205, 207 (2004) TA \l "State v. Wall, 167 N.C. App. 312, 314, 605 S.Ed.2d 205, 207 (2004)" \s "State v. Wall, 167 N.C. App. 312, 314, 605 S.Ed.2d 205, 207 (2004)" \c 1  and State v. Rhodes, 163 N.C. App. 191, 195, 592 S.E.2d 731, 733 (2004) TA \l "State v. Rhodes, 163 N.C. App. 191, 195, 592 S.E.2d 731, 733 (2004)" \s "State v. Rhodes, 163 N.C. App. 191, 195, 592 S.E.2d 731, 733 (2004)" \c 1 ).  

In this instance, the parties entered into a plea arrangement whereby Mr. Boyd would be sentenced to probation and would receive a suspended sentence.  (Rp. 13)  Judge Puckett, however, determined that the sentence provided for by the parties in the plea arrangement was not acceptable because of her beliefs regarding the sanctity of the home.  In accordance with those beliefs, her policy is that “if you break into someone’s home you’re going to go to jail, period.” (Rp. 30)  Therefore, Judge Puckett imposed an intermediate sentence upon Mr. Boyd requiring him to serve four months incarceration.  

Judge Puckett’s decision to impose a sentence other than the one provided for in the plea arrangement was authorized because North Carolina law does not bind a judge to the terms of the plea arrangement made by the parties.  The law affords judges the discretion to alter the terms of the sentence for any reason.  However, if the judge chooses to do so, the judge must “follow the procedure required by N.C. Gen. Stat. § 15A-1024 TA \s "N.C. Gen. Stat. § 15A-1024" ” and “inform [the] defendant of [his] right to withdraw [his] plea[.]” State v. Carriker, 180 N.C. App. 470, 471, 637 S.E.2d 557, 558 (2006) TA \l "State v. Carriker, 180 N.C. App. 470, 471, 637 S.E.2d 557, 558 (2006)" \s "State v. Carriker, 180 N.C. App. 470, 471, 637 S.E.2d 557, 558 (2006)" \c 1 .  In this instance, Judge Puckett failed to do so.  And, when a judge fails to inform the defendant of his right to withdraw his plea as mandated by § 15A-1024, the judgments must be vacated and remanded to the trial court.  State v. Puckett, 299 N.C. 727, 731, 264 S.E.2d 96, 99 (1980) TA \l "State v. Puckett, 299 N.C. 727, 731, 264 S.E.2d 96, 99 (1980)" \s "State v. Puckett, 299 N.C. 727, 731, 264 S.E.2d 96, 99 (1980)" \c 1 ; State v. Marsh, ___ N.C. App. ___, at ___, 829 S.E.2d 245, 248 (2019) TA \l "State v. Marsh, ___ N.C. App. ___, at ___, 829 S.E.2d 245, 248 (2019)" \s "State v. Marsh, ___ N.C. App. ___, at ___, 829 S.E.2d 245, 248 (2019)" \c 1 ; Carriker, 180 N.C. App. at 471, 637 S.E.2d at 558; Rhodes, 163 N.C. App. at 195, 592 S.E.2d at 733.  

E.
The procedural safeguards of § 15A-1024 are not satisfied by defense counsel’s out-of-court advisements.

During sentencing, defense counsel asked “the Court to accept the plea” arrangement and informed the Court that he had “indicated to my client that there could be some portion active.”  (Rp. 29)  Defense counsel’s out-of-court advisement to his client does not negate the trial court’s obligations to follow “the procedural safeguards established” by § 15A-1024.  Rhodes, 163 N.C. App. at 194, 592 S.E.2d at 733.   

In North Carolina, a trial court is not required to accept a defendant’s plea of guilty.  And, if the judge does accept a defendant’s plea of guilty, the judge is not required to impose the sentence arrangement agreed upon by the parties.  At each level of the process, the trial court retains a degree of discretion as provided for by our Legislature in the governing statutes. See, N.C. Gen. Stat. §§ 15A-1023(b) and (c), 15A-1024 TA \l "N.C. Gen. Stat. §§ 15A-1023(b) and (c), 15A-1024" \s "N.C. Gen. Stat. §§ 15A-1023(b) and (c), 15A-1024" \c 2 .  Accordingly, effective defense counsel must advise their client of the potential for the trial court to refuse to accept the plea of guilty or to refuse to sentence the defendant pursuant to the terms of the plea arrangement.  Those are the obligations of defense counsel, and the record reflects that Mr. Boyd’s counsel so advised him in this case.  (Rp. 29)

The trial court’s obligations under § 15A-1024 are not satisfied by out-of-court advise provided to the defendant by his attorney.  The “procedural safeguards” of § 15A-1024 mandate that when a trial judge chooses to impose a sentence other than that provided for in the plea agreement, the trial judge must inform the defendant that he can withdraw his plea and if he chooses to withdraw his plea, the case will be continued until the next session of court. Rhodes, 163 N.C. App. at 194, 195, 592 S.E.2d at 733.  In this case, Judge Puckett failed to advise Mr. Boyd pursuant to § 15A-1024.  Accordingly, the judgments must be vacated and remanded to the trial court.   

F.
Judge Puckett’s failure to advise Mr. Boyd of his right to withdraw his plea is preserved as a matter of law, notwithstanding the failure of trial counsel to object, and constitutes reversible error. 

Judge Puckett’s failure to advise Mr. Boyd of his right to withdraw his plea upon her imposition of a sentence different from that provided for in the plea arrangement is preserved as a matter of law, notwithstanding trial counsel’s failure to object.  Moreover, it constitutes reversible error. 

It is well-settled law that both sentencing errors and violations of statutory mandates are preserved without objection.  In this instance, both rules are implicated.  While normally a party must object to preserve an issue for appellate review, North Carolina law provides that a defendant need not voice a contemporaneous objection in order to preserve a non-constitutional sentencing issue for appellate review.  State v. Meadows, 371 N.C. 742, 747, 821 S.E.2d 402, 406 (2018) TA \l "State v. Meadows, 371 N.C. 742, 747, 821 S.E.2d 402, 406 (2018)" \s "State v. Meadows, 371 N.C. 742, 747, 821 S.E.2d 402, 406 (2018)" \c 1 .  This exception exists because trial courts know or should know that a defendant is seeking the minimum possible sentence.  Id.  Thus, there is no need to object to a sentencing issue so that the trial court has the opportunity to rule on it in order to preserve the question for appellate review.  Id. 371 N.C. at 746, 821 S.E.2d at 405.  Therefore, although trial counsel did not object to Judge Puckett’s imposition of a different sentence than that which the parties agreed upon in the plea arrangement, the issue is preserved for appellate review.  

Moreover, § 15A-1024 creates a statutory mandate for judges. When the parties have entered into a plea arrangement and the judge, for any reason, determines to impose a sentence other than that provided for in the arrangement, “the procedure mandated in N.C. Gen. Stat. § 15A-1024 TA \s "N.C. Gen. Stat. § 15A-1024" ” requires the judge to inform the defendant of his right to withdraw his plea. Rhodes, 163 N.C. App. at 195, 592 S.E.2d at 733.  When a trial court acts contrary to a statutory mandate, the right to appeal the court’s action is preserved, notwithstanding the failure of the appealing party to object at trial.  State v. Golphin, 352 N.C. 364, 411, 533 S.E.2d 168, 202 (2000) TA \l "State v. Golphin, 352 N.C. 364, 411, 533 S.E.2d 168, 202 (2000)" \s "State v. Golphin, 352 N.C. 364, 411, 533 S.E.2d 168, 202 (2000)" \c 1 .  Therefore, although trial counsel did not object to Judge Puckett’s imposition of a different sentence than that which the parties agreed upon in the plea arrangement, the issue is preserved for appellate review.  

In addition to being preserved as a matter of law, Mr. Boyd is not required to prove prejudice.  This Court recently addressed the question whether harmless error analysis is applicable to a violation of § 15A-1024. Marsh, ___ N.C. App. at ___, 829 S.E.2d at 248.  This Court held that neither harmless error analysis nor proof of prejudicial error are required in cases involving § 15A-1024, “as plea arrangements are contractual in nature.” Id. (emphasis in original).  Therefore, if there is “any change at all concerning the substance of the sentence imposed” the trial court is “required to inform Defendant his right to withdraw his guilty plea pursuant to Section 15A-1024.” Id. (emphasis in original).  The failure of a trial court to do so requires vacatur of the judgment, without proof of “a showing of abuse of discretion, procedural conduct prejudicial to defendant, circumstances which manifest inherent unfairness and injustice, or conduct which offends the public sense of fair play.” Id. (quoting State v. Pope, 257 N.C. 326, 335, 126 S.E.2d 126, 133 (1962) TA \l "State v. Pope, 257 N.C. 326, 335, 126 S.E.2d 126, 133 (1962)" \s "State v. Pope, 257 N.C. 326, 335, 126 S.E.2d 126, 133 (1962)" \c 1 ).  

Although not required to prove prejudice, Mr. Boyd unquestionably was prejudiced.  The sentence imposed by Judge Puckett is more punitive than the sentence agreed to by the parties, as it requires an active period of incarceration.  While the plea agreement called for Mr. Boyd to receive probation and a suspended sentence, the sentence imposed by Judge Puckett requires Mr. Boyd to be imprisoned for 4 months, in addition to serving 36 months of probation with a suspended sentence of 6-17 months.  (Rpp. 12, 35-38, Addendum to Record)  

G.
Mr. Boyd is entitled to a remand. 

When the trial court fails to inform the defendant of his right to withdraw his guilty plea, as required by § 15A-1024, the judgments must be vacated and the matter remanded to the trial court.  Puckett, 299 N.C. at 731, 264 S.E.2d at 99; Marsh, ____ N.C. App. at ____, 829 S.E.2d at 248.  Because § 15A-1024 entitles the defendant to withdraw his plea if the judge deviates from the plea arrangement entered into by the parties, when the judge imposes a sentence other than that provided for in the plea arrangement without informing the defendant of his right to withdraw his plea, the defendant is no longer bound by the plea arrangement.  Id.  However, “neither is the State.” Id.  Therefore, the judgments of the trial court must be vacated, the defendant’s plea of guilty must be stricken, and the cases reinstated on the trial docket where the parties are free to enter into a new plea arrangement or proceed to trial. Id.  

H.
Conclusion

Mr. Boyd and the state entered into a plea arrangement that provided for a specific sentence disposition.  When Judge Puckett chose to impose a different sentence than the one agreed upon by the parties, North Carolina law required her to inform Mr. Boyd of his right to withdraw his plea and continue the case to the next session of court.  Her failure to do so constitutes reversible error.  

Conclusion

For the foregoing reasons and authorities, the judgments must be vacated, the defendant’s plea of guilty must be stricken, and the case remanded to the trial court.   
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