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ISSUE Presented

I.
DID THE TRIAL COURT ERR IN FAILING TO INSTRUCT THE JURY ON THE REQUESTED LESSER-INCLUDED OFFENSE? 

Statement of the Case

On December 18, 2017, a Mecklenburg County grand jury indicted Gian Carlos Balico Villalobos for one count of felony possession of marijuana and one count of possession of marijuana with intent to sell or deliver it.  (Rpp. 3-4)

On August 21-24, 2018, Mr. Villalobos was tried in Mecklenburg County Superior Court before the Honorable Athena F. Brooks. On August 24, 2018, Mr. Villalobos was found guilty of felony possession of marijuana. (Rp. 28)  The jury was unable to reach a unanimous verdict on the possession with intent to sell or deliver marijuana. (Tpp. 265-66)  Judge Brooks sentenced him to 5-15 months incarceration for the felony possession of marijuana, which was suspended for a period of 18 months supervised probation. (Rpp. 31-32)  Mr. Villalobos gave notice of appeal in open court and the Office of the Appellate Defender was appointed to represent him. (Rpp. 36-38)  The case was assigned to attorney Michelle FormyDuval Lynch. (Rp. 39)  Ms. Lynch withdrew from the case and the matter was re-assigned to undersigned counsel on February 15, 2019.  
Statement of the FACTS

On January 29, 2017, Charlotte-Mecklenburg police officer Roman McNeil stopped a car with a broken headlight. (Tp. 69-70)  The car was registered to the female who was driving it. (Tp. 74, 98)  The woman’s two-year old son was asleep in his car seat in the backseat. (Tp. 84)  Gian Carlos Balico Villalobos was in the front passenger seat of the car.  

Officer McNeil smelled marijuana and asked the driver for consent to search her car.  The driver agreed. (Tp. 74)  The driver and Mr. Villalobos were removed from the car and patted down.  The pat-downs revealed no contraband or weapons. (Tpp. 113, 155)  On the floor of the front passenger side of the car, the officers found a backpack and a men’s shoe box. (Tpp. 114, 147)  Inside the backpack was a Mason jar containing green vegetation, a plastic freezer bag containing green vegetation, and a digital scale. (Tp. 115) Inside the shoebox were several empty Mason jars. (Tp. 147)  Once the green vegetation was discovered, Mr. Villalobos was arrested.  (Tp. 172) 

Upon arrest, the officers seized Mr. Villalobos’ wallet and found approximately $700.00 in denominations of 1s, 5s, 10s, and 20s. (Tp. 124) Mr. Villalobos then was taken to the back of a patrol car and Mirandized by Charlotte-Mecklenburg police officer Brandon Kimble.  (Tpp. 172-73)  Officer Kimble explained that the officers did not want to arrest someone for something that the person had not done.  Accordingly, he asked Mr. Villalobos if the backpack belonged to him. (Tp. 173)  Mr. Villalobos said, “It is mine.” (Tp. 174)  The driver was allowed to return to her vehicle and sit in the backseat with her son. (Tp. 84)  Officer McNeil wrote the driver a ticket and allowed her to leave. (Tp. 84)  Mr. Villalobos was transported to the police station where he declined to speak further with the officers.  

Charlotte-Mecklenburg crime lab technician Andrew Oprysko testified that the substance seized tested positive for the presence of Delta-9-THC, the active ingredient in marijuana. (Tp. 214)  The total weight of the substance seized was 371.90 grams. (Tp. 213)  

GROUNDS FOR APPELLATE REVIEW

The ground for appellate review is N.C. Gen. Stat. § 7A-27(b) (2018) TA \l "N.C. Gen. Stat. § 7A-27(b) (2018)" \s "N.C. Gen. Stat. § 7A-27(b) (2018)" \c 2  TA \l "N.C. Gen. Stat. § 7A-27(b) (2006)" \c 2 .
STANDARD OF REVIEW

The appellate court reviews de novo a defendant’s challenge to a trial court’s refusal to instruct on a lesser included offense. State v. Debiase, 211 N.C. App. 497, 504, 711 S.E.2d 436, 441 (2011) TA \l "State v. Debiase, 211 N.C. App. 497, 504, 711 S.E.2d 436, 441 (2011)" \s "State v. Debiase, 211 N.C. App. 497, 504, 711 S.E.2d 436, 441 (2011)" \c 1 .  
Argument

THE TRIAL COURT ERRED IN REFUSING TO INSTRUCT THE JURY ON THE LESSER-INCLUDED OFFENSE OF MISDEMEANOR POSSESSION OF MARIJUANA.
The trial court instructed the jury that it could either convict Mr. Villalobos of felony possession of marijuana or acquit him of the charge.  The verdict sheet presented an all or nothing choice to the jury. (Rp. 28)  The evidence presented by Mr. Villalobos, however, supported a jury finding that some portion of the marijuana belonged to the driver of the car and another portion belonged to Mr. Villalobos.  Accordingly, defense counsel requested that the trial court instruct the jury on the lesser included offense of misdemeanor possession of marijuana pursuant to N.C.P.J.I. Crim. 260.10. (Tpp. 233-34)  The trial court’s denial of that request constituted reversible error. (Tpp. 237-38) 
Due process requires that a lesser included offense instruction be given “when the evidence warrants such an instruction.” Hooper v. Evans, 456 U.S. 605, 611 (1982) TA \l "Hooper v. Evans, 456 U.S. 605, 611 (1982)" \s "Hooper v. Evans, 456 U.S. 605, 611 (1982)" \c 1 . North Carolina law requires the judge to instruct the jury on a lesser included offense “if the evidence would permit a jury rationally to find [the defendant] guilty of the lesser offense and acquit him of the greater.”  State v. Leazer, 353 N.C. 234, 237. 539 S.E.2d 922, 924 (2000) TA \l "State v. Leazer, 353 N.C. 234, 237. 539 S.E.2d 922, 924 (2000)" \s "State v. Leazer, 353 N.C. 234, 237. 539 S.E.2d 922, 924 (2000)" \c 1 .  In this case the evidence permitted the jury to find Mr. Villalobos guilty of misdemeanor possession of marijuana and not guilty of felony possession of marijuana.  Accordingly, the trial court erred in failing to instruct on the lesser included offense.  

Mr. Villalobos presented the following evidence that supported a finding that he did not possess the amount of marijuana (one and one half an ounce) necessary to constitute a felony.  First, the state was unable to prove that Mr. Villalobos had actual possession of the marijuana; therefore, the jury was instructed on the theory of constructive possession. (Tp. 247)  Specifically, the backpack containing marijuana was found in a car driven by the registered owner – a person other than Mr. Villalobos. (Tpp. 74, 98)  Although the backpack was found on the floor of the front passenger seat where Mr. Villalobos was sitting, it was too large to fit under the driver’s seat and the officer testified that position of contraband is not necessarily indicative of who owns the contraband. (Tpp. 153, 156)  
Second, while Mr. Villalobos admitted that the backpack was his, he did not admit that the marijuana contained within the backpack belonged to him.  (Tp. 189)  There were no fingerprints on the backpack and the police found nothing in the backpack to connect it to Mr. Villalobos.  (Tpp. 157, 189)  
Third, and most crucially, the marijuana contained within the backpack was placed within different receptacles in the backpack.  Specifically, there was a small amount of marijuana, one gram, in a Mason jar in the backpack.  (Tp. 145)  There was then a large amount of marijuana, approximately 370 grams, in a freezer bag in the backpack. (Tpp. 145, 213)  As argued by defense counsel when requesting the lesser-included instruction of misdemeanor possession of marijuana, the jury could find that the small amount of marijuana in the Mason jar belonged to Mr. Villalobos, while the larger amount of marijuana in the freezer bag belonged to the driver.  (Tp. 234)  If the jury reached that conclusion, it could acquit Mr. Villalobos of felony possession of marijuana and convict him of misdemeanor possession of marijuana.  
However, the lesser included offense of misdemeanor possession of marijuana was not presented to the jury and this error prejudiced Mr. Villalobos.  Accordingly, the failure to instruct on the applicable lesser included offense was erroneous and Mr. Villalobos must be afforded a new trial.
Conclusion

In conclusion, Mr. Villalobos must be afforded a new trial on the charge of felony possession of marijuana.
Respectfully submitted, this the 17th day of May, 2019.
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