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ISSUE PRESENTED

DID THE TRIAL COURT ERR IN USING MS. GREEN’S CONVICTIONS TO ELEVATE HER SENTENCING STATUS AND SIMULTANEOUSLY INCREASE HER SENTENCING LEVEL?
Statement of the Case

On November 1, 2018, in case number 18 Cr 51013, Ms. Green was charged by information with one count of misdemeanor larceny and one count of attaining the status of habitual larcenist for stealing children’s clothing from an Old Navy store. (Rp. 4)  That same day, Ms. Green appeared before the Honorable Edward L. Hendrick, IV in Iredell County District Court and entered a plea of guilty to attaining the status of habitual larcenist. (Rpp. 7-10, 16-21) The trial court found that Ms. Green had 10 prior record points and a prior record level of IV and sentenced her to 9-20 months incarceration. (Rpp. 11-2, 26-27)

Later that same day, Ms. Green gave written notice of appeal.  (Rp. 28)

Statement of the Facts

The factual basis presented by the state alleged that Ms. Green stole $329.81 worth of children’s clothing from an Old Navy store in Mooresville, North Carolina on February 22, 2018.  (Rpp. 4, 21) 

STATEMENT OF GROUNDS FOR APPELLATE REVIEW

Ms. Green appeals pursuant to  TA \l "N.C. R. App. P. 21" \s "N.C. R. App. P. 21" \c 3 N.C. R. App. P. 21 TA \s "N.C. R. App. P. 21"  and N.C. Gen. Stat. § 15A-1444(a2) TA \l "N.C. Gen. Stat. § 15A-1444(e)" \s "N.C. Gen. Stat. § 15A-1444(e)" \c 2 .  Contemporaneously with this brief, Ms. Green filed a petition seeking review by writ of certiorari because her right to a direct appeal was most likely waived for failure to file and serve notice of appeal in compliance with N.C. R. App. P. 4 TA \l "N.C. R. App. P. 4" \s "N.C. R. App. P. 4" \c 3 .  
STANDARD OF REVIEW

Calculation of a defendant's prior record level is a conclusion of law reviewed de novo. State v. Fraley, 182 N.C. App. 683, 643 S.E.2d 39 (2007) TA \l "State v. Fraley, 182 N.C. App. 683, 643 S.E.2d 39 (2007)" \s "State v. Fraley, 182 N.C. App. 683, 643 S.E.2d 39 (2007)" \c 1 .  Under a de novo review, this Court considers the matter anew.  N.C. Dep’t of Envtl. & Natural Res. v. Carroll, 358 N.C. 649, 660, 599 S.E.2d 888, 895 (2004) TA \l "N.C. Dep’t of Envtl. & Natural Res. v. Carroll, 358 N.C. 649, 660, 599 S.E.2d 888, 895 (2004)" \s "N.C. Dep’t of Envtl. & Natural Res. v. Carroll, 358 N.C. 649, 660, 599 S.E.2d 888, 895 (2004)" \c 1 .
ARGUMENT

I.
THE TRIAL COURT ERRED IN USING MS. GREEN’S CONVICTIONS TO ELEVATE HER SENTENCING STATUS AND SIMULTANEOUSLY INCREASE HER SENTENCING LEVEL.

A.
Introduction

Ms. Green was charged with misdemeanor larceny.  The state elevated her sentencing status from a misdemeanor to a felony by alleging that she had four prior larceny convictions.  Once her sentencing status was enhanced to a felony, her sentence was enhanced a second time by those same prior convictions when they were utilized for her prior record level.  The use of the same prior convictions for both purposes was erroneous. Accordingly, Ms. Green’s case must be vacated and remanded to the Superior Court so that she can be resentenced as a prior record level III.  

B.
Facts

Ms. Green was charged with misdemeanor larceny for allegedly stealing clothing worth $329.81 from an Old Navy store. (Rp. 4)  The state sought to enhance her sentencing status to that of an habitual larcenist. (Rp. 4)  In order to do so, the state alleged that she had four prior misdemeanor larceny convictions. (Rp. 4)   

On November 1, 2018, in Iredell County District Court, Ms. Green pleaded guilty to having attained habitual larcenist status. (Rpp. 7-10, 16-21)  In calculating Ms. Green’s prior record level, the state relied on the four prior misdemeanor larceny convictions it had used to enhance Ms. Green’s status to that of habitual larcenist. (Rpp. 11-12) The state assigned four points for those convictions, which, combined with her other priors, resulted in ten prior record points and a prior record level of IV. (Rpp. 11-12)    

The trial court found that Ms. Green had ten prior record points and sentenced her as a prior record level IV. (Rpp. 23, 26-27)   

C.
Argument

Ms. Green’s sentencing status for larceny was enhanced from a misdemeanor to a felony as a result of her four prior larceny convictions.  Her sentence was then enhanced a second time by those same prior convictions when they were counted as a part of her prior record level.  The use of the same prior convictions for multiple purposes was erroneous.  

In North Carolina, the use of the same convictions to enhance a defendant’s sentencing status and to increase his sentencing level constitutes impermissible double-counting.  For some status offenses, such as N.C. Gen. Stat. §§ 14-7.6 and 14-7.31 TA \l "N.C. Gen. Stat. §§ 14-7.6 and 14-7.31" \s "N.C. Gen. Stat. §§ 14-7.6 and 14-7.31" \c 2 , the habitual felon and habitual breaking and entering statutes, respectively, our General Assembly has chosen to expressly forbid double counting in the statute itself.  However, other status offenses, such as N.C. Gen. Stat. §§ 14-72(b)(6) and 20-138.5 TA \l "N.C. Gen. Stat. §§ 14-72(b)(6) and 20-138.5" \s "N.C. Gen. Stat. §§ 14-72(b)(6) and 20-138.5" \c 2 , habitual larceny and habitual DUI, respectively, are silent on the use of prior convictions to both enhance to defendant’s sentencing status and to assign sentencing points for prior record level calculations.  

While the habitual larceny statute itself is silent on this matter, when addressing this issue in the context of habitual DUI, this Court held that both the intent of the legislature and the rule of lenity prohibit double counting of prior convictions.  State v. Gentry, 135 N.C. App. 107, 519 S.E.2d 68 (1999) TA \l "State v. Gentry, 135 N.C. App. 107, 519 S.E.2d 68 (1999)" \s "State v. Gentry, 135 N.C. App. 107, 519 S.E.2d 68 (1999)" \c 1 .  

i.
The intent of the legislature prohibits the use of prior convictions to both elevate a defendant’s sentencing status and to increase his sentencing level.  

When determining whether prior convictions used to enhance the defendant’s sentencing status from a misdemeanor to a felony may again be considered and assigned points at sentencing, this Court begins by examining the intent of the legislature. Id. 135 N.C. App. at 110, 519 S.E.2d at 70.  It is the cardinal rule of statutory construction that “the intent of the legislature controls the interpretation of a statute.” Id. (quoting State v. Bethea, 122 N.C. App. 623, 627, 471 S.E.2d 430, 432 (1996) TA \l "State v. Bethea, 122 N.C. App. 623, 627, 471 S.E.2d 430, 432 (1996)" \s "State v. Bethea, 122 N.C. App. 623, 627, 471 S.E.2d 430, 432 (1996)" \c 1 ).  To determine that legislative intent, courts look to “the language of the statute, the spirit of the act, and what the act seeks to accomplish.” Id.  

The habitual DUI statute, like the habitual larceny statute, does not provide that the prior convictions used to elevate a defendant to habitual status cannot then be used to calculate the defendant’s prior record level.  When resolving this question in the context of habitual impaired driving, this Court has turned to the habitual felon statute and observed that our legislature provided that “in determining the prior record level, convictions used to establish a person’s status as a habitual felon shall not be used.” Gentry, 135 N.C. App. at 110, 519 S.E.2d at 70.  From that language, this Court held that a defendant’s prior convictions can be used either to establish a defendant’s status as an habitual felon or to increase the defendant’s prior record level. Id. 135 N.C. App. at 111, 519 S.E.2d at 70 (quoting Bethea, 122 N.C. App. at 626, 471 S.E.2d at 432).  However, the prior convictions may not be utilized for both purposes.  Id.  

This Court concluded that “[o]bviously, our legislature recognized the basic unfairness and constitutional restrictions on using the same convictions both to elevate a defendant’s sentencing status to that of an habitual felon, and then to increase his sentencing level.” Id.  Accordingly, this Court held that it is reasonable to assume our legislature likewise “did not intend for convictions which elevate a misdemeanor driving while impaired conviction to the status of the felony of habitual driving while impaired, would then again be used to increase the sentencing level of the defendant.” Id.   Utilizing prior convictions in that manner is “a true instance of ‘double-counting’” because a defendant’s sentence is first enhanced from a misdemeanor to a felony and then enhanced a second time by those same prior convictions when they are counted as a part of his prior record level. State v. Best, 214 N.C. App. 39, 54, 713 S.E.2d 556, 566 (2011) TA \l "State v. Best, 214 N.C. App. 39, 54, 713 S.E.2d 556, 566 (2011)" \s "State v. Best, 214 N.C. App. 39, 54, 713 S.E.2d 556, 566 (2011)" \c 1  (quoting State v. Hyden 175 N.C. App. 576, 580, 625 S.E.2d 125, 128 (2006) TA \l "State v. Hyden 175 N.C. App. 576, 580, 625 S.E.2d 125, 128 (2006)" \s "State v. Hyden 175 N.C. App. 576, 580, 625 S.E.2d 125, 128 (2006)" \c 1 ).  The prohibition against double counting is not implicated when an act which itself is not a criminal offense is both criminalized because of the prior conviction and then punished more severely based on the prior conviction. Best, 214 N.C. App. at 54, 625 S.E.2d at 128.  Accordingly, this Court has held that for possession of a firearm by a felon, the state can utilize the same conviction to establish the defendant’s guilt for the offense and to calculate the defendant’s prior record level because mere possession of a firearm is not itself a criminal offense.  Id.  However, when an act which already constitutes a criminal offense, such as larceny or DUI, is punished more severely based on the defendant’s prior record, utilizing the same convictions to both enhance the defendant’s sentencing status and increase his sentencing level is impermissible. Id.  

ii.
The rule of lenity prohibits the use of prior convictions to both elevate a defendant’s sentencing status and to increase his sentencing level.  

The rule of lenity requires that a criminal statute must be strictly construed and any doubt on ambiguous points must be resolved in favor of the defendant subject to it.  State v. Hinton, 361 N.C. 207, 211, 639 S.E.2d 437, 440 (2007) TA \l "State v. Hinton, 361 N.C. 207, 639 S.E.2d 437 (2007)" \c 1 .  In Gentry, this Court considered the application of the rule of lenity to the habitual DUI statute. 135 N.C. App. at 111, 519 S.E.2d at 71. The habitual DUI statute, like the habitual larceny statute, does not provide that the prior convictions used to elevate a defendant to habitual status cannot then be used to calculate the defendant’s prior record level.  When addressing this issue this Court noted that “[i]t is basic learning that criminal laws must be strictly constructed and any ambiguities resolved in favor of the defendant.” Id. (citing State v. Pinyatello, 272 N.C. 312, 314, 158 S.E.2d 596, 597 (1968) TA \l "State v. Pinyatello, 272 N.C. 312, 314, 158 S.E.2d 596, 597 (1968)" \s "State v. Pinyatello, 272 N.C. 312, 314, 158 S.E.2d 596, 597 (1968)" \c 1 ). Therefore, this Court held that the rule of lenity proscribes double counting by using a prior conviction for both purposes.  Gentry, 135 N.C. App. at 111, 519 S.E.2d at 71.  

Any interpretation of § 14-72(b)(6) which permits double counting of a defendant’s prior convictions to both elevate his sentencing status and to increase his sentencing level would violate “the long-standing rule of lenity [which] ‘forbids a court to interpret a statute so as to increase the penalty that is places on an individual when the Legislature has not clearly stated such an intention.’” Lineberger v. North Carolina Department of Corrections, 189 N.C. App. 1, 21, 657 S.E.2d 673, 686 (Geer, J., concurring), affirmed, 362 N.C. 675, 669 S.E.2d 320 (2008) TA \l "Lineberger v. North Carolina Department of Corrections, 189 N.C. App. 1, 21, 657 S.E.2d 673, 686 (Geer, J., concurring), affirmed, 362 N.C. 675, 669 S.E.2d 320 (2008)" \c 1 .

iii.
Conclusion

Ms. Green was charged with misdemeanor larceny.  Her sentencing status was increased from a misdemeanor to a felony when the state utilized four prior misdemeanor convictions to establish her status as an habitual larcenist.  The state then relied on those same four prior misdemeanor convictions to calculate her prior record level.  This double counting runs afoul of the intent of our legislature, which is to prohibit the use of the same convictions to elevate a defendant’s sentencing status and then to increase his sentencing level.  It further violates the rule of lenity.  

D.
Preservation
Ms.  Green pleaded guilty and did not object to the use of these convictions when calculating her prior record level.  Neither of those factors are fatal to obtaining appellate review of this claim.

N.C. Gen. Stat. § 15A-1444(a2)(1) TA \l "N.C. Gen. Stat. § 15A-1444(a2)(1)" \s "N.C. Gen. Stat. § 15A-1444(a2)(1)" \c 2  permits a defendant who has pleaded guilty to obtain appellate review when the sentence imposed resulted from an incorrect finding of the defendant’s prior record level.  Ms. Green pleaded guilty and is arguing on appeal that the trial court erred in calculating her prior record level.  She is thus entitled to appellate review of that issue.  

It is well-settled law that a defendant is not required to object in order to preserve a non-constitutional sentencing issue for appellate review when the sentencing court “knew or should have known” defendant sought the minimum possible sentence. State v. Meadows, 371 N.C. 742, 747, 821 S.E.2d 402, 406 (2018) TA \l "State v. Meadows, 371 N.C. 742, 747, 821 S.E.2d 402, 406 (2018)" \s "State v. Meadows, 371 N.C. 742, 747, 821 S.E.2d 402, 406 (2018)" \c 1 ; State v. Canady, 330 N.C. 398, 410 S.E.2d 875 (1991) TA \l "State v. Canady, 330 N.C. 398, 410 S.E.2d 875 (1991)" \s "State v. Canady, 330 N.C. 398, 410 S.E.2d 875 (1991)" \c 1 .  In Ms. Green’s case, defense counsel requested that she receive a probationary sentence.  (Rp. 22)  In support thereof, defense counsel noted Ms. Green’s employment history, her two children for whom she was responsible, her education level, and her efforts at rehabilitation.  (Rpp. 22-23) As in Canady and Meadows, the sentencing court “knew or should have known” defendant sought the minimum possible sentence. Accordingly, defendant was not required to make a contemporaneous objection to preserve her non-constitutional sentencing issues for appellate review. 

Ms. Green’s sentencing issue is also preserved by statute. In N.C. Gen. Stat. § 15A-1446(d) (2018) TA \l "N.C. Gen. Stat. § 15A-1446(d) (2018)" \s "N.C. Gen. Stat. § 15A-1446(d) (2018)" \c 2 , the General Assembly enumerated a list of issues it deems appealable without preservation in the trial court. “One such issue is an argument that ‘[t]he sentence imposed was unauthorized at the time imposed, exceeded the maximum authorized by law, was illegally imposed, or is otherwise invalid as a matter of law.’” Meadows, 371 N.C. at 77, 821 S.E.2d at 406; N.C. Gen. Stat. § 15A-1446(d)(18) TA \l "N.C. Gen. Stat. § 15A-1446(d)(18)" \s "N.C. Gen. Stat. § 15A-1446(d)(18)" \c 2 . Accordingly, Ms. Green’s non-constitutional sentencing argument is preserved by statute. Id.  

E.
Conclusion

The state used Ms. Green’s prior larceny convictions to enhance her sentencing status and to increase her sentencing level.  Under North Carolina law this was erroneous.  Ms. Green’s prior record level calculations should not have included the four larceny convictions which were used to elevate her to an habitual larcenist.  Without those four larceny convictions, Ms. Green would have had six prior record points and would have been a prior record level III.  Accordingly, this case must be reversed and remanded to the trial court so that Ms. Green can be resentenced at record level III.  

Conclusion

For the foregoing reasons and authorities, Ms. Green respectfully requests that this Court issue its writ of certiorari to review the issue argued in this brief and that the case be remanded to the trial court for resentencing at record level III.
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