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ISSUE PRESENTED
I.
DID THE TRIAL COURT ERR IN IMPOSING CONSECUTIVE SENTENCES UPON MR. SMITH FOR THE SAME OFFENSE?

STATEMENT OF THE CASE 

On September 11, 2017, Mario Smith was indicted for one count of assault with a deadly weapon inflicting serious injury and one count of an offense entitled “possess dangerous weapon in prison inflict injury.”
  (Rp. 4) 


Mr. Smith was tried by a jury at the June 25, 2018 criminal session of Anson County Superior Court.  He was found guilty of both charges.  (Rpp. 23-24)   Mr. Smith was determined to be a prior record level II. (Rpp. 25-26)  The Honorable Tanya Wallace sentenced him in the presumptive range to 29-47 months for the assault with a deadly weapon inflicting serious injury.  Judge Wallace sentenced him in the presumptive range to 15-27 months for the assault by a prisoner with a deadly weapon inflicting bodily injury. Both counts were ordered to run consecutively. (Rpp. 27-30)  


Mr. Smith gave oral notice of appeal in open court three hours after the pronouncement of judgment and sentence.  (Rp. 31) 
STATEMENT OF THE FACTS 

On August 4, 2017, corrections officers Dirk Berghmans and Jeremy Guion were transporting a prisoner, Derrick Grissom, from the special housing unit to the general housing unit within Lanesboro Correctional facility in Anson County, North Carolina. (Tpp. 19-20, 29, 31, 51-42)  When the officers and inmate entered the pod to which Mr. Grissom was assigned in the general housing unit, two inmates rushed forward and assaulted him. (Tpp. 27, 43, 53, 61)  The two inmates were identified as Mario Smith and Hunt O’Brien.  (Tpp. 31, 43)  


Mr. Grissom was stabbed with a metal object multiple times. (Tpp.  29, 44, 55, 61) Officer Guion saw both Mr. Smith and Mr. O’Brien independently stab Mr. Grissom with a metal object, while other officers saw only Mr. Smith stab Mr. Grissom. (Tpp. 44, 55-56, 61)  A single prison shank was retrieved from Mr. Smith immediately after the stabbing. (Tpp.30, 76)  


Mr. Grissom had four stab wounds to his back, one of which resulted in a hemopneumothorax. (Tpp. 137-38)  The examining doctor could not determine which of the four stab wounds caused the hemopneumothorax. (Tp. 139)  And, no one could determine which stab wounds were caused by which assailant.      

STATEMENT OF GROUNDS FOR APPELLATE REVIEW


Mr. Smith appeals pursuant to  TA \l "N.C. R. App. P. 21" \s "N.C. R. App. P. 21" \c 3 N.C. R. App. P. 21 TA \s "N.C. R. App. P. 21"  TA \s "N.C. R. App. P. 21"  and N.C. Gen. Stat. §§ 7A-27(b) and 15A-1444(e) TA \l "N.C. Gen. Stat. § 15A-1444(e)" \s "N.C. Gen. Stat. § 15A-1444(e)" \c 2 . Contemporaneously with this brief, Mr. Smith filed a petition seeking review by writ of certiorari as it is possible the notice of appeal was defective for failing to comply with the technical requirements of N.C.R. App.P. Rule 4 TA \l "N.C.R. App.P. Rule 4" \s "N.C.R. App.P. Rule 4" \c 3 .  

This Court has specifically recognized its authority to review a criminal judgment by certiorari when notice of appeal was defective for failure to comply with the technical requirements of N.C. R. App. Rule 4 TA \l "N.C. R. App. 3 and 4" \s "N.C. R. App. 3 and 4" \c 3  TA \l "N.C. R. App. 4" \s "N.C. R. App. 4" \c 3 .  See N.C.R. App.P. Rule 21(a)(1) TA \l "N.C. R. App. P. 21(a)(1)" \s "N.C. R. App. P. 21(a)(1)" \c 3  (directing that writ of certiorari may be issued to review judgments “when the right to prosecute an appeal has been lost by failure to take timely action”); State v. Robinson, 236 N.C. App. 446, 448, 763 S.E.2d 178, 179-80 (2014) TA \l "State v. Robinson, ___ N.C. App. ___, 763 S.E.2d 178, 179-80 (2014)" \s "State v. Robinson, ___ N.C. App. ___, 763 S.E.2d 178, 179-80 (2014)" \c 1  (reviewing judgment by certiorari pursuant to Rule 21 when notice of appeal failed to comply with appellate rule requirements).   

ARGUMENT
THE TRIAL COURT ERRED IN IMPOSING CONSECUTIVE SENTENCES FOR THE SAME OFFENSE.
A.
Standard of Review


Whether the trial court erred in sentencing Mr. Smith to multiple punishments for the same offense is a question of law, which is reviewed de novo.  See generally State v. Wilson, 340 N.C. 720, 726-27, 459 S.E.2d 192, 196 (1995) TA \l "State v. Wilson, 340 N.C. 720, 726-27, 459 S.E.2d 192, 196 (1995)" \s "State v. Wilson, 340 N.C. 720, 726-27, 459 S.E.2d 192, 196 (1995)" \c 1 .  “Under the de novo standard, the reviewing court ‘considers the matter anew and freely substitutes its own judgment for that of the [lower court].’”  N.C. Department of Environment and Natural Resources v. Carroll, 358 N.C. 649, 660, 559 S.E.2d 888, 895 (2004) TA \l "N.C. Department of Environment and Natural Resources v. Carroll, 358 N.C. 649, 660, 559 S.E.2d 888, 895 (2004)" \s "N.C. Department of Environment and Natural Resources v. Carroll, 358 N.C. 649, 660, 559 S.E.2d 888, 895 (2004)" \c 1  (citations omitted).   

B.
Preservation

This issue was fully preserved for appellate review. At the outset of the sentencing hearing, defense counsel argued that consecutive sentences could not be imposed for these two convictions.  Defense counsel explained that this was a single assault for which the state was pursuing two legal theories against the defendant. And, as such, consecutive sentences were prohibited.  Defense counsel noted that while the trial court had opined that consecutive sentences were warranted because “there’s that different element,” he argued that “the logic of why you can’t boxcar, say, an alphabet assault with assault with a deadly weapon still applies.” (Tp. 167)   The trial court overruled the objection and imposed consecutive sentences. (Tp. 168)  


Accordingly, defense counsel brought the claim and the facts underlying it to the attention of the trial court and fully preserved the matter for appellate review. State v. Spellman, 167 N.C. App. 374, 380-81, 605 S.E.2d 696, 700 (2004) TA \l "State v. Spellman, 167 N.C. App. 374, 380-81, 605 S.E.2d 696, 700 (2004)" \s "State v. Spellman, 167 N.C. App. 374, 380-81, 605 S.E.2d 696, 700 (2004)" \c 1 .


C.
Argument

The Double Jeopardy Clause of the Fifth Amendment to the United States Constitution protects not only against multiple prosecutions, but against multiple punishments for the same offense. State v. Gardner, 315 N.C. 444, 451, 340 S.E.2d 701, 707 (1986 TA \l "State v. Gardner, 315 N.C. 444, 451, 340 S.E.2d 701, 707 (1986" \s "State v. Gardner, 315 N.C. 444, 451, 340 S.E.2d 701, 707 (1986" \c 1 ).  In this instance, all of the elements of assault with a deadly weapon inflicting serious injury are included within the offense of assault by a prisoner with a deadly weapon inflicting bodily injury.  Thus, assault with a deadly weapon inflicting serious injury is a lesser included offense of assault by a prisoner with a deadly weapon inflicting bodily injury. 

As it concerns greater and lesser included offenses, this Court explained, “By definition, all the essential elements of a lesser included offense are also elements of the greater offense.” State v. Corbett, 196 N.C. App. 508, 510, 675 S.E.2d 150, 152 (2009) TA \l "State v. Corbett, 196 N.C. App. 508, 510, 675 S.E.2d 150, 152 (2009)" \s "State v. Corbett, 196 N.C. App. 508, 510, 675 S.E.2d 150, 152 (2009)" \c 1 (quoting State v. Martin, 195 N.C. App. 43, 54, 671 S.E.2d 53, 61 (2009) TA \l "State v. Martin, 195 N.C. App. 43, 54, 671 S.E.2d 53, 61 (2009)" \s "State v. Martin, 195 N.C. App. 43, 54, 671 S.E.2d 53, 61 (2009)" \c 1 ). “[A] lesser included offense requires no proof beyond that required for the greater offense, and the two crimes are considered identical for double jeopardy purposes.” Martin, 195 N.C. App. at 54, 671 S.E.2d at 61. 

The definitions accorded the crimes determine whether one offense is a lesser included offense of another crime. State v. Weaver, 306 N.C. 629, 635, 295 S.E.2d 375, 378-79 (1982), overruled in part on other grounds by State v. Collins, 334 N.C. 54, 61, 431 S.E.2d 188, 193 (1993) TA \l "State v. Weaver, 306 N.C. 629, 635, 295 S.E.2d 375, 378-79 (1982), overruled in part on other grounds by State v. Collins, 334 N.C. 54, 61, 431 S.E.2d 188, 193 (1993)" \s "State v. Weaver, 306 N.C. 629, 635, 295 S.E.2d 375, 378-79 (1982), overruled in part on other grounds by State v. Collins, 334 N.C. 54, 61, 431 S.E.2d 188, 193 (1993)" \c 1 .  In other words, all of the essential elements of the lesser crime must also be essential elements included in the greater crime. Id. If the lesser crime has an essential element which is not completely covered by the greater crime, it is not a lesser included offense. Id. The determination is made on a definitional, not a factual basis. Id.


The two offenses at issue herein are as follows:

	Assault with a deadly weapon inflicting serious injury.

Statute     § 14-32 (b)

Class        E
	Assault by a prisoner with a deadly weapon inflicting bodily injury.

Statute    § 14-258.2

Class       F

	An assault
	An assault

	With a deadly weapon
	With a weapon capable of inflicting serious bodily injury

	Inflicting serious injury
	Inflicting bodily injury

	
	While in the custody of DOC



When an individual commits assault by a prisoner with a deadly weapon inflicting bodily injury that individual has also necessarily committed assault with a deadly weapon inflicting serious injury.  Therefore, proof of the offense of assault with a deadly weapon inflicting serious injury is “an essential and indispensable element” in the state’s proof of assault by a prisoner with a deadly weapon inflicting bodily injury, “and as such affords no basis for additional punishment.” See State v. White, 291 N.C. 118, 127, 229 S.E.2d 152, 157-58 (1976) TA \l "State v. White, 291 N.C. 118, 127, 229 S.E.2d 152, 157-58 (1976)" \s "State v. White, 291 N.C. 118, 127, 229 S.E.2d 152, 157-58 (1976)" \c 1 . An examination of the elements of these two offenses reflects this.   


The first element of both offenses is “an assault.”  Each offense requires identical proof of this element.  Specifically, that the defendant assaulted the victim intentionally.  


The second element requires the use of “a deadly weapon” to sustain a conviction for assault with a deadly weapon inflicting serious injury and “a weapon capable of inflicting serious bodily injury” to sustain a conviction for assault by a prisoner with a deadly weapon inflicting bodily injury.  As to this element, it is well-settled law that a deadly weapon is defined as “a weapon which is likely to cause death or serious bodily injury.” State v. Sturdivant, 304 N.C. 293, 303, 283 S.E.2d 712, 727 (1981) TA \l "State v. Sturdivant, 304 N.C. 293, 303, 283 S.E.2d 712, 727 (1981)" \s "State v. Sturdivant, 304 N.C. 293, 303, 283 S.E.2d 712, 727 (1981)" \c 1 ; State v. Cauley, 244 N.C. 701, 94 S.E. 2d 915 (1956) TA \l "State v. Cauley, 244 N.C. 701, 94 S.E. 2d 915 (1956)" \s "State v. Cauley, 244 N.C. 701, 94 S.E. 2d 915 (1956)" \c 1 ; State v. Perry, 226 N.C. 530, 39 S.E. 2d 460 (1946) TA \l "State v. Perry, 226 N.C. 530, 39 S.E. 2d 460 (1946)" \s "State v. Perry, 226 N.C. 530, 39 S.E. 2d 460 (1946)" \c 1 .  Thus, if a defendant has assaulted someone with a weapon which is capable of inflicting serious bodily injury, the defendant has necessarily utilized a deadly weapon. 


The third element requires the infliction of “serious injury” to sustain a conviction for assault with a deadly weapon inflicting serious injury and the infliction of “bodily injury” to sustain a conviction for assault by a prisoner with a deadly weapon inflicting bodily injury.  As to this element, our Supreme Court has held that “[t]he term ‘inflicts serious injury’ means physical or bodily injury resulting from an assault[.]”  State v. Jones, 258 N.C. 89, 92, 128 S.E.2d 1, 7 (1962) TA \l "State v. Jones, 258 N.C. 89, 92, 128 S.E.2d 1, 7 (1962)" \s "State v. Jones, 258 N.C. 89, 92, 128 S.E.2d 1, 7 (1962)" \c 1 .  Thus, if a defendant inflicts bodily injury upon another, the defendant has necessarily inflicted serious injury upon that person.  


The elements of these two offenses are identical save for the final element of assault by a prisoner with a deadly weapon inflicting bodily injury – that the defendant was in the custody of DOC.  Therefore, every time a defendant commits the crime of assault by a prisoner with a deadly weapon inflicting bodily injury, he has necessarily committed all the elements necessary to sustain a conviction for assault with a deadly weapon inflicting serious injury. Thus, assault by a prisoner with a deadly weapon inflicting bodily injury is the greater offense to assault with a deadly weapon inflicting serious injury.  And, the law prohibits the imposition of consecutive sentences for both offenses in the absence of legislative intent to the contrary.    

“In construing a criminal statute, the presumption is against multiple punishments in the absence of a contrary legislative intent.”  State v. Boykin, 78 N.C. App. 572, 576-77, 337 S.E.2d 678, 681 (1985) TA \l "State v. Boykin, 78 N.C. App. 572, 337 S.E.2d 678 (1985)" \c 1  (citing Hunter v. Missouri, 459 U.S. 359, 74 L.Ed.2d 535 (1983) TA \l "Hunter v. Missouri, 459 U.S. 359, 74 L.Ed.2d 535 (1983)" \c 1 ; Albernaz v. United States, 450 U.S. 333, 67 L.Ed.2d 275 (1981) TA \l "Albernaz v. United States, 450 U.S. 333, 67 L.Ed.2d 275 (1981)" \c 1 ).  Thus, “[t]he principle of statutory construction referred to as the ‘rule of lenity’ forbids a court to interpret a statute so as to increase the penalty that it places on an individual when the Legislature has not clearly stated such an intention.” Id TA \l "hunter" \c 1 . (citing Albernaz TA \l "Albernez" \c 1 ).  And, for the offenses at issue herein there is no evidence of legislative intent authorizing multiple punishments.  

First, the assault by a prisoner with a deadly weapon inflicting bodily injury statute itself does not clearly express a legislative intent to punish separately and cumulatively every assault that occurs during a single episode against a single victim.  Accordingly, because “the legislature fail[ed] to establish the allowable unit of prosecution under [the] statute,” this Court “must resolve ambiguity in favor of lenity.”  State v. Smith, 323 N.C. 439, 442, 373 S.E.2d 435, 437 (1988) TA \l "State v. Smith, 323 N.C. 439, 373 S.E.2d 435 (1988)" \c 1 .  
Second, these offenses meet the Blockburger Test, as established in Blockburger v. United States, 284 U.S. 299, 76 L.Ed. 306 (1932) TA \l "Blockburger v. United States, 284 U.S. 299, 76 L.Ed. 306 (1932)" \s "Blockburger v. United States, 284 U.S. 299, 76 L.Ed. 306 (1932)" \c 1 .  Pursuant to the Blockburger test, if each crime contains an element not required to be proved in the other, the offenses are not the same. State v. Fernandez, 346 N.C. 1, 19, 484 S.E.2d 350, 361 (1997) TA \l "State v. Fernandez, 346 N.C. 1, 19, 484 S.E.2d 350, 361 (1997)" \s "State v. Fernandez, 346 N.C. 1, 19, 484 S.E.2d 350, 361 (1997)" \c 1 .  These two offenses do not each contain an element not required to be proved in the other.  Rather, all of the elements of assault with a deadly weapon inflicting serious injury are subsumed within the offense of assault by a prisoner with a deadly weapon inflicting bodily injury.  Therefore, the offenses meet the Blockburger test and doing so is evidence of legislative intent that the offenses should not be punished separately and cumulatively.  

Accordingly, judgment for the lesser included offense of assault with a deadly weapon inflicting serious injury must be arrested. 

Conclusion

For the foregoing reasons and authorities, Mr. Smith’s conviction for assault with a deadly weapon inflicting serious injury must be arrested.   
 
Respectfully submitted, this the 21st day of February, 2019.
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�  This offense has multiple titles. The indictment identifies it as “possess dangerous weapon in prison inflict injury.” (Rp. 4) N.C. Gen. Stat. § 14-258.2, the statute which criminalizes it, is entitled “possession of dangerous weapon in prison.”  The Pattern Jury Instructions refer it as “assault by a prisoner with a deadly weapon inflicting bodily injury.”  N.C.P.I. – Crim. 208.65.  Throughout the trial, the parties referred it as “assault with a weapon capable of inflicting serious bodily injury or death, thereby inflicting bodily injury while a prisoner.” (Tp. 16)   Counsel will utilize the Pattern Jury Instruction title of “assault by a prisoner with a deadly weapon inflicting bodily injury.”  





