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Issues Presented

I. Whether the State presented insufficient evidence to show Mr. Pettiford violated his probation by committing a new offense?
II. Whether, alternatively, the trial court abused its discretion by revoking Mr. Pettiford’s probation?
Statement of the Case


On 16 March 2020, Tycoy Pettiford was indicted for assault with a deadly weapon with intent to kill and possession of a handgun by a minor.  On 2 June 2020, Mr. Pettiford entered an Alford plea to the assault.  He was a prior record level II for sentencing.  The possession charge was dismissed pursuant to the plea.  The trial court imposed a sentence of 25 to 42 months of imprisonment which was suspended for 30 months of supervised probation.  Rpp. 10-19.  

On 18 June 2020, a violation report was filed, alleging that Mr. Pettiford had committed a new offense.  Rpp. 20-21.  The matter was heard at the 31 August 2020 session of Criminal Superior Court, Person County, the Honorable John Dunlow presiding.  The trial court found Mr. Pettiford had committed a new offense, revoked his probation, and activated his sentence.  Rpp. 34-35.

On 9 September 2020, Mr. Pettiford’s attorney filed a Motion for Appropriate Relief.  On 28 September 2020, Judge Dunlow denied the motion without a hearing.  On 8 October 2020, Mr. Pettiford filed through counsel a Notice of Intent to Seek Review.  On 12 October 2020, Judge Cynthia Sturges appointed the Office of the Appellate Defender to represent Mr. Pettiford.  Rpp. 36-47.

On 26 March 2021, this Court granted certiorari to review the judgment entered on 31 August 2020 revoking probation and the order denying the MAR.  Rp. 50.  Pursuant to the order granting certiorari, Mr. Pettiford appeals.  
Statement of Grounds for Appellate Review

Mr. Pettiford appeals pursuant to this Court’s order.  N.C.G.S. § 15A-1444(g) TA \l "N.C.G.S. § 15A-1444(g)" \s "N.C.G.S. § 15A-1444(g)" \c 2 ; N.C. R. App. P. 21(a)(1) TA \l "N.C. R. App. P. 21(a)(1)" \s "N.C. R. App. P. 21(a)(1)" \c 4 .
Statement of the Facts


On 2 June 2020, Mr. Pettiford began his probation for felony assault.  Rpp. 12-15.  He was 17 years old at the time.  Mr. Pettiford had no prior felony convictions.  Rpp. 16-17.  As long as he continued to work towards his high school diploma or GED, his probation fees were waived.  Rp. 19.  


On 11 June 2020, Mr. Pettiford’s probation officer prepared a violation report alleging Mr. Pettiford violated his probation by committing a new offense, misdemeanor breaking and entering, on 8 June 2020.  His arrest was authorized on 11 June 2020.  The violation report was not filed or served until 18 June 2020.  Rpp. 20-23.  

Mr. Pettiford’s court date for the probation violation was set for 20 July 2020.  Rpp. 20, 23.  He was given a $30,000 secured bond on the probation violation.  On 20 July 2020, his motion to reduce the bond was denied.  He did not post this bond and remained incarcerated until the probation violation hearing.  Rpp. 30-31, 33.  

Mr. Pettiford was scheduled to appear in court on the breaking and entering on 4 August 2020.  The district court shuck indicates the case was continued until 20 August 2020, then 25 August 2020, and finally until 1 September 2020, over defendant’s objection.  Rp. 40.  Mr. Pettiford faced a possible sentence of up to 45 days for the breaking and entering.  N.C.G.S. § 14-54(b) TA \l "N.C.G.S. § 14-54(b)" \s "N.C.G.S. § 14-54(b)" \c 2 ; N.C.G.S. § 15A-1340.23(c) TA \l "N.C.G.S. § 15A-1340.23(c)" \s "N.C.G.S. § 15A-1340.23(c)" \c 2 .  

The probation violation hearing was held on 31 August 2020.  Mr. Pettiford appeared by video from the Person County Jail.  Tpp. 3-8.  


Mr. Pettiford denied willfully violating his probation.  Tp. 9.  Mr. Pettiford’s attorney stipulated to the report of the responding officer, identified as Officer Knaub.  The stipulation was to the following:

“I responded to a breaking and entering in progress at 115 D Person Court.”  When he arrived -- when the officer arrived on scene, he spoke to the reporting party and property manager, David Turner, who stated that one of his workers, Leonel Bartolo, entered apartment 115 to work on a vacant apartment. When Mr. Bartolo entered the hallway leading to the bedrooms, he noticed two people in the back room, one a female and one a male. Mr. Bartolo turned and ran out.  The female offender, later identified as Daniah Richardson (phonetic), walked out the front door and got into a silver Chevy Cobalt, and left the scene. The other offender was a black male with short hair wearing a dark shirt and jeans.

Tpp. 9-10.  


Officer Jason Howe was the only witness at the hearing.
  When he responded to the scene, he “was directed to a vacant apartment.  There was basically nothing in the apartment other than some work tools and a ladder.  There was a condom wrapper, I believe, that was left behind, and [an] open window in the rear of the residence.”  Tp. 12.  He “recovered several latent prints off the point of entry, point of exit window in the rear of the residence.  And one of those prints was identified as Tycoy Pettiford’s.”  Tpp. 12-13.  He did not say if any of the other prints were identified or whether Mr. Pettiford’s alleged print was located on the inside or outside of the window.  Howe spoke to the apartment manager who said he “had no idea if [Mr. Pettiford] had permission” to be in the apartment.  Tp. 13.  Howe was “aware that Mr. Pettiford lived at the residence next door with his mother.”  Tp. 13.  


Police found and interviewed Daniah Richardson.  She told them “she had entered the apartment with several individuals so that they could have a party.”  Tp. 14.  Howe stated the party was not permitted by the property owner “[b]ecause he called and reported that he wasn’t supposed to be in the residence.”  Howe clarified the property owner said that “nobody was supposed to be in the residence.”  Tp. 14.  Richardson did not name the people at the party.  Rp. 16.  Howe said Richardson and Mr. Pettiford were known to “hang out together” “on a routine basis.”  Tp. 17.  


On cross, Howe testified that Mr. Pettiford’s “mother’s former apartment is next door to the apartment that was broke into.”  Tp. 15.  Howe did not know if Mr. Pettiford had previously been in the apartment:  

Q.  … [Mr. Pettiford] has adamantly denied he was in that apartment that day, correct?
A.  I have not spoken to Mr. Pettiford.
Q.  Are you aware that he got his hair cut over there regularly?
A.  I have not spoken to Mr. Pettiford about this incident.
Q.  Are you aware that he got his hair cut regularly in that apartment before the prior tenant moved out?
A.  I’m not aware of where Mr. Pettiford gets his hair cut. 
Tp. 15.


Howe could not say when the fingerprint was left at the apartment.  

Q.  And you cannot tell when that fingerprint was left, can you?

A.  Fingerprints cannot scientifically be dated, per se.

Q.  So the answer to my question is you cannot tell when that fingerprint was left?

A.  Well, there is some contextual information that could allow you to determine when a fingerprint has been left, however in this case whether or not it occurred during the break in, if that’s what you’re specifying, no.

Q. So the answer is you cannot determine when this fingerprint was left?

A. Again, you can determine with some contextual information when a fingerprint was left, but with any scientific certainty you would not be able to tie that to this specific incident.

Tpp. 15-16 (emphasis added).  


After hearing from counsel, the trial court concluded it was “satisfied the defendant has violated the terms of probation as specified in paragraph one of the violation report filed on June the 18th of 2020, in that specifically the defendant has committed a new criminal offense while on probation” and that the offense was “misdemeanor breaking and entering that occurred on 8 June 2020.”  The court revoked Mr. Pettiford’s probation and activated his 25-to-42-month sentence.  Rpp. 34-35, Tpp. 18-19.  The prosecutor indicated Mr. Pettiford looked confused and defense counsel said she would speak to him.  Tp. 19.

The next day the State dismissed the breaking and entering charge.  The dismissal indicated the charged was dismissed because Mr. Pettiford’s probation was revoked.  Rp. 38.  


On 9 September 2020, Mr. Pettiford’s attorney filed a Motion for Appropriate Relief.  Rpp. 36-40.  The affidavit supporting the motion indicated that Mr. Pettiford “left a letter instructing her to file this motion and to ‘get him back in front of Judge Dunlow.’”  Rp. 39.  On 28 September 2020, Judge Dunlow denied the motion without a hearing.  He found that the motion did not allege any of the grounds for relief specified in N.C.G.S. § 15A-1415(b)(1)-(10) TA \l "N.C.G.S. § 15A-1415(b)(1)-(10)" \s "N.C.G.S. § 15A-1415(b)(1)-(10)" \c 2 ; that the motion did not allege any new evidence; and that the dismissal did not preclude the court from finding that the evidence was sufficient to satisfy the court that Mr. Pettiford had violated a valid condition of probation.  Rpp. 41-42.


On 8 October 2020, Mr. Pettiford filed a Notice of Intent to Seek Review, indicating Mr. Pettiford gave notice of his intention to seek review of the order revoking Mr. Pettiford’s probation and the order entered by Judge Dunlow denying the Motion for Appropriate Relief.  Rp. 44.  On 26 March 2021, this Court allowed certiorari to review the orders.  Rp. 52.  At a remand hearing on 12 April 2021, Mr. Pettiford was again found indigent, counsel was appointed, and his motion for an appeal bond was denied.  Rp. 51.  
Standard of Review 


The trial court’s decision to revoke probation is reviewed for abuse of discretion.  State v. Murchison, 367 N.C. 461, 464 (2014) TA \l "State v. Murchison, 367 N.C. 461, 464 (2014)" \s "State v. Murchison, 367 N.C. 461, 464 (2014)" \c 1 .  “[S]ound judicial discretion means ‘a discretion that is not exercised arbitrarily or wilfully, but with regard to what is right and equitable under the circumstances and the law, and directed by the reason and conscience of the judge to a just result.’”  State v. Tolley, 290 N.C. 349, 367 (1976) TA \l "State v. Tolley, 290 N.C. 349, 367 (1976)" \s "State v. Tolley, 290 N.C. 349, 367 (1976)" \c 1  (citation omitted).
Argument
I. 
The State presented insufficient evidence to show Mr. Pettiford violated his probation by committing a new offense.  

Mr. Pettiford denied that he committed breaking and entering and sought a trial on that offense.  Before a trial could be held in district court, the superior court found he had committed breaking and entering based on the paltry evidence presented by the State during his probation violation hearing.  A judge could not be reasonably satisfied Mr. Pettiford had committed a new offense in violation of his probation.  The trial court abused its discretion.  This Court should reverse the order revoking Mr. Pettiford’s probation.  


Based on the evidence presented at the revocation hearing, a reasonable judge could not have been satisfied that Mr. Pettiford committed the new offense of misdemeanor breaking and entering.  Although the alleged violation of probation “need not be proven beyond a reasonable doubt,” the evidence must be sufficient “to reasonably satisfy the judge in the exercise of his sound discretion that the defendant has willfully violated a valid condition of probation.”  Murchison, 367 N.C. at 464 TA \l "Murchison, 367 N.C. at 464" \s "Murchison, 367 N.C. at 464" \c 1  (citations, quotation marks, and alterations omitted).  


Here the State alleged only one violation of Mr. Pettiford’s probation: he committed a new offense.  Rp. 21.  “A conviction by jury trial or guilty plea is one way for the State to prove that a defendant committed a new criminal offense. … The State may also introduce evidence from which the trial court can independently find that the defendant committed a new offense.”  State v. Lee, 232 N.C. App. 256, 259 (2014) (citations and parentheticals omitted), overruled on other grounds, State v. Moore, 370 N.C. 338, 343 (2017) TA \l "State v. Lee, 232 N.C. App. 256, 259 (2014) (citations and parentheticals omitted), overruled on other grounds, State v. Moore, 370 N.C. 338, 343 (2017)" \s "State v. Lee, 232 N.C. App. 256, 259 (2014) (citations and parentheticals omitted), overruled on other grounds, State v. Moore, 370 N.C. 338, 343 (2017)" \c 1 .  Mr. Pettiford had not been convicted of misdemeanor breaking and entering before his probation violation hearing.  See Rp. 40.  The State failed to present sufficient evidence from which the judge could have independently found and could have been reasonably satisfied that Mr. Pettiford committed a new offense.


To demonstrate that Mr. Pettiford committed misdemeanor breaking and entering, the State needed to prove (1) a breaking or entry, (2) into a building, (3) that was without the consent of the owner or tenant.  State v. Young, 195 N.C. App. 107, 112 (2009) TA \l "State v. Young, 195 N.C. App. 107, 112 (2009)" \s "State v. Young, 195 N.C. App. 107, 112 (2009)" \c 1 .  The evidence that Mr. Pettiford committed a new offense came down to the apartment worker seeing a “black male with short hair wearing a dark shirt and jeans,” Mr. Pettiford’s fingerprint among “several latent prints off the … window in the rear of the residence,” and his alleged association with Richardson.  See Rpp. 17-18.  Looking at each of these items individually and collectively, no judge could have been reasonably satisfied Mr. Pettiford committed misdemeanor breaking and entering.  


This Court has long recognized that “[t]he probative force … of a correspondence of fingerprints found at the crime scene with those of the accused, depends on whether the fingerprints could have been impressed only at the time the crime was perpetrated.”  State v. Irick, 291 N.C. 480, 489 (1977) TA \l "State v. Irick, 291 N.C. 480, 489 (1977)" \s "State v. Irick, 291 N.C. 480, 489 (1977)" \c 1 .  “Fingerprint evidence, standing alone, is sufficient to withstand a motion for nonsuit only if there is substantial evidence of circumstances from which the jury can find that the fingerprints could only have been impressed at the time the crime was committed.”  Irick, 291 N.C. at 491-92 TA \l "Irick, 291 N.C. at 491-92" \s "Irick, 291 N.C. at 491-92" \c 1  (citations and quotations omitted).  “Evidence of such circumstances include, but are not limited to, ‘statements by the defendant that he had never been on the premises,’ ‘statements by prosecuting witnesses that they had never seen the defendant before or given him permission to enter the premises,’ and ‘the discovery of the fruits of the crime in [the defendant’s] possession.’”  State v. Gilmore, 142 N.C. App. 465, 469-70 (2001) TA \l "State v. Gilmore, 142 N.C. App. 465, 469-70 (2001)" \s "State v. Gilmore, 142 N.C. App. 465, 469-70 (2001)" \c 1  (citations omitted).  Whether there is substantial evidence the fingerprints could only have been impressed at the time the crime was committed is a question of law.  State v. Scott, 296 N.C. 519, 523 (1979) TA \l "State v. Scott, 296 N.C. 519, 523 (1979)" \s "State v. Scott, 296 N.C. 519, 523 (1979)" \c 1 .


The evidence against Mr. Pettiford was like the evidence discussed in Gilmore.  In Gilmore, the State presented evidence that the defendant’s fingerprint “was present on a piece of glass from the broken window, which was located on the ground outside the store.”  Gilmore, 142 N.C. App. at 470 TA \l "Gilmore, 142 N.C. App. at 470" \s "Gilmore, 142 N.C. App. at 470" \c 1 .  The outside of the window was accessible to the public and the officer did not determine whether the print was on the inside or the outside of the window.  Id.  The State also presented evidence that the defendant had been a customer at the store near or on the day of the break-in.  Id.  This Court concluded that the print may have been left “prior to the time the crime was committed” and “no additional circumstances tend[ed] to show” the print was left at the time of the break-in.  Id. TA \l "Id." \s "Id." \c 1   

In Scott, the defendant appealed from a murder conviction. State v. Scott, 296 N.C. 519, 522 (1979) TA \l "State v. Scott, 296 N.C. 519, 522 (1979)" \s "State v. Scott, 296 N.C. 519, 522 (1979)" \c 1 .  The only evidence tending to show that the defendant was ever in the home of the victim was a fingerprint found on a metal box in the residence on the day of the murder.  Id. at 522.  The Court observed that such scant fingerprint evidence must be accompanied by evidence that the print was left at the time of the crime charged, and stated that “[t]he  determinative question, therefore, [was] whether the State offered substantial evidence that the thumbprint could only have been placed on the box at the time of the homicide.”  Id. at 522-23 TA \l "Id. at 522-23" \s "Id. at 522-23" \c 1 .   The only evidence regarding when the fingerprint could have been left came from the victim’s niece:
She testified that she had lived at her uncle’s house continuously since 1948, that to her knowledge the defendant had never visited the house, and that during a twenty-year period she had never seen anyone but family members handle the metal box on which the defendant’s fingerprint was discovered.  However, [she] also testified that in the year preceding her uncle’s death she worked in Charlotte on weekdays, and on these days as on the day of the murder she normally did not see her uncle from very early in the morning until five or six o’clock at night.  Thus, during the week, she had no opportunity to observe who came to the house on business or to visit with her uncle.
Id. at 524.


“The burden is not upon the defendant to explain the presence of his fingerprint but upon the State to prove his guilt.”  Id. at 526.  The Supreme Court observed that when “a defendant takes the stand and denies that he was ever at the scene of the crime, his inability to offer a plausible explanation of the presence of his fingerprints is some evidence of guilt.  Coupled with the appearance of his fingerprints at the scene, it may be enough to send the case to the jury.”  Id. at 524 TA \l "Id. at 524" \s "Id. at 524" \c 1 .  Noting that the defendant in Scott provided no testimony denying his presence in the building, the Court concluded that the evidence presented by the State in Scott was “‘sufficient to raise a strong suspicion of the defendant’s guilt, but not sufficient to remove that issue from the realm of suspicion and conjecture,’” and held that the motion to dismiss should have been granted.  Id. at 526 TA \l "Id. at 526" \s "Id. at 526" \c 1  (citation omitted; emphasis added).


In Bass, our Supreme Court again found insufficient evidence when there was insubstantial evidence of “circumstances from which the jury can find that the fingerprints could have been impressed only at the time the crime was committed.”  State v. Bass, 303 N.C. 267, 272 (1981) TA \l "State v Bass, 303 N.C. 267, 272 (1981)" \s "State v Bass, 303 N.C. 267, 272 (1981)" \c 1 .  The Court noted that the State’s evidence established only the following: (1) four latent fingerprints were found on a window screen at the scene of the crime and bore 11 points of similarity to the defendant; (2) no fingerprints of the defendant were found inside the house; (3) when asked why his prints were at the scene, the defendant replied vaguely, neither confirming nor denying his presence.  Id. at 272-73.  The Supreme Court stated that the evidence recited above did not constitute substantial evidence that the defendant’s fingerprints could only have been imprinted at the time in question.  Id. at 273 TA \l "Id. at 273" \s "Id. at 273" \c 1 .


The Court then addressed the defendant’s evidence, which “tend[ed] to explain the presence of the prints and clarifie[d] the ambiguous statement[.]”  Id.  The Court noted the “[d]efendant offered an explanation for the presence of the prints which, if true, exculpated him [from the crimes charged.]”  Id.  The Court stated the defendant admitted “to a specific time when he was in the building which explain[ed] the presence of the prints and destroy[ed] the State’s case absent some evidence tending to show that the prints could only have been impressed at the time the crimes charged were committed[.]”  Id.  The Bass Court observed that “[t]he circumstantial evidence in the present case is even less substantial than the evidence offered in Scott.”  Id. at 274 TA \l "Id. at 274" \s "Id. at 274" \c 1 .  The Court then remanded for entry of judgment of nonsuit.  Id. at 274.

In this case, even the officer testified that the circumstances did not show that Mr. Pettiford’s print could only have been left at the time of the breaking and entering.  Tpp. 15-16.  There were several prints found with only one allegedly belonging to Mr. Pettiford.  Like in Gilmore, it was unclear if the fingerprint was found on the inside or the outside of the window.  Howe merely testified he located prints off “the point of entry, point of exit window in the rear of the residence.”  Tp. 12.  The circumstances here are insufficient to show that the print was left at the time of the crime.  

There was no evidence Mr. Pettiford denied ever being in or around the apartment.  It was undisputed that Mr. Pettiford’s mother lived in the apartment next door, and the officer did not know if Mr. Pettiford had lawfully visited the apartment in the past to have his hair cut.  The apartment manager said he “had no idea” if Mr. Pettiford previously had permission from the tenant to be in the apartment.  Tp. 13.  There was no evidence that Mr. Pettiford denied being on the premises since his mother lived in the same building; there were no statements by the apartment manager or worker that they had never seen Mr. Pettiford before; there were no “fruits of the crime” found in Mr. Pettiford’s possession.  There was only ambiguous testimony about whether Mr. Pettiford previously had permission to be in the apartment.  Gilmore, 142 N.C. App. at 469-70 TA \l "Gilmore, 142 N.C. App. at 469-70" \s "Gilmore, 142 N.C. App. at 469-70" \c 1 .  It was mere conjecture that the print was left at the time of the alleged offense.  The fingerprint’s probative value in proving that Mr. Pettiford committed breaking and entering was minimal.  


The worker’s description of the man he saw also does not demonstrate that Mr. Pettiford was in the apartment at the time of the offense or that his fingerprint was left at the time of the offense.  The worker’s broad description of a “black male” wearing jeans and a dark shirt would have implicated many men.  Tp. 10.  There was no evidence during the hearing about Mr. Pettiford’s hair or clothing on the day of the breaking and entering.  The worker did not testify that Mr. Pettiford was the person he saw.  The worker did not even describe the physical build or height of the person he saw.  The worker’s description does not show that Mr. Pettiford was the man in the apartment with Richardson.


Like the description of the man in the apartment, Mr. Pettiford’s known association with Richardson does not establish his presence at the time of the alleged breaking and entering or indicate that his print could only have been left at the time of the breaking and entering.  Richardson refused to name the people with her at the apartment.  Tpp. 14, 16.  While Mr. Pettiford’s friendship with Richardson may have led to the suspicion that Mr. Pettiford was the man with Richardson, relying on that friendship to find Mr. Pettiford committed breaking and entering is nothing more than a finding of guilt by association.  


Based on the State’s evidence, the trial court could not have been reasonably satisfied that Mr. Pettiford committed a new offense.  At most, the evidence raised suspicion that Mr. Pettiford was in the apartment on the day of the breaking and entering.  Suspicion and conjecture is not sufficient to reasonably satisfy a judge in the exercise of his sound discretion that a crime was committed.  The trial court abused its discretion by concluding that Mr. Pettiford had willfully violated his probation.
II. 
Alternatively, the trial court abused its discretion by revoking Mr. Pettiford’s probation.  


Alternatively, assuming arguendo there was sufficient evidence that Mr. Pettiford violated his probation, the trial court abused its discretion by revoking his probation.  When a condition of probation is violated, “probation may be reduced, terminated, continued, extended, modified, or revoked.”  N.C.G.S. § 15A-1344 TA \l "N.C.G.S. § 15A-1344" \s "N.C.G.S. § 15A-1344" \c 2 .  A trial court is “not obligated to activate [a] defendant’s sentence” after finding a violation.  State v. Arnold, 169 N.C. App. 438, 441 (2005) TA \l "State v. Arnold, 169 N.C. App. 438, 441 (2005)" \s "State v. Arnold, 169 N.C. App. 438, 441 (2005)" \c 1 .  Under the circumstances presented here, the court could not have been “directed by … reason and conscience” when concluding revocation of Mr. Pettiford’s probation was a “just result.”  Tolley, 290 N.C. at 367 TA \l "Tolley, 290 N.C. at 367" \s "Tolley, 290 N.C. at 367" \c 1 .   

Mr. Pettiford had been on probation just six days when he was accused of a misdemeanor offense based on little evidence.  He was not held on a bond on the alleged misdemeanor offense but instead was jailed for the alleged probation violation.  Rpp. 30-31.  His pretrial bond on the assault charge he pled to was $40,000 secured and was posted by a bondsman.  Rpp. 5-9.  On the misdemeanor breaking and entering, there was an unsecured bond.  Rpp. 26-29.  On the alleged probation violation, there was a $30,000 secured bond.  On 20 July 2020, Mr. Pettiford’s motion to reduce this bond was denied.  He remained incarcerated until the probation violation hearing.  Rpp. 26-31, 33.  The State agreed to a probationary sentence for felony assault then immediately sought incarceration based on meager evidence of an alleged misdemeanor offense which resulted in no apparent injury to the owner of the property.  See Rpp. 20, 24.  

Mr. Pettiford’s projected release is 18 May 2022.
  He is 18 years old.  He could have received an active sentence of only 45 days for the new offense he allegedly committed.  He wanted a trial on this offense.  Instead of allowing him a trial on the new offense, the State continued the case until after the probation violation hearing, then dismissed the new charge after probation was revoked.  Rpp. 38, 40.  Mr. Pettiford waited in jail for 74 days, during a pandemic, for a trial on the misdemeanor breaking and entering charge which he never got to have.  As a result of the new offense, Mr. Pettiford will now spend 25 to 42 months in prison—significantly more time than he faced on the misdemeanor he denied committing.  

Additionally, the trial court ordered Mr. Pettiford to prison during a global pandemic.  In March of 2020, the World Health Organization declared that the spread of the novel coronavirus known as COVID-19 had reached pandemic proportions.
  Our Governor declared a state of emergency, taking numerous steps to coordinate a governmental response and limit the spread of the virus.  See N.C. Exec. Order No. 116 (2020) TA \l "N.C. Exec. Order No. 116 (2020)" \s "N.C. Exec. Order No. 116 (2020)" \c 3 .
  Incarcerated people are considered especially vulnerable to the virus because it may be hard to stay at least 6 feet away from other people and there may not be enough space to keep people with COVID-19 away from others.
  

The Department of Public Safety had taken steps to limit the spread of COVID-19 and to reduce the prison population prior to the trial court incarcerating Mr. Pettiford.  In March 2020, DPS limited movement of offenders, scaled back work release, and suspended visitation and volunteering at all prisons.  Visitation did not resume at any prison until October 2020 and even then, it was limited.  Starting in March 2020, DPS began to transition non-violent offenders to serving their sentences outside of prison and the NC Post-Release Supervision and Parole Commission began expediting review of offenders for possible release.
 

In August 2020, when Mr. Pettiford’s probation was revoked, mass testing of inmates had just been completed and there was a lawsuit pending contending that North Carolina officials were not complying with a judge’s orders to make state prisons safer during the pandemic.
  Large outbreaks of the virus had already occurred at prisons in North Carolina and continued to occur.
  At a time when DPS was attempting to reduce the prison population and prisons were fighting the spread of COVID-19, revoking Mr. Pettiford’s probation after he had been on probation for only a short period of time was not a reasoned and conscientious decision.  See Tolley, 290 N.C. at 367 TA \s "Tolley, 290 N.C. at 367" .  

Sending Mr. Pettiford to prison after he allegedly committed a minor, non-violent offense, especially during a global pandemic, was not a “just result.”  Tolley, 290 N.C. at 367 TA \s "Tolley, 290 N.C. at 367" .   Under these circumstances, the decision to revoke probation was an abuse of discretion.  
Conclusion
Mr. Pettiford requests that this Court reverse the trial court’s order revoking his probation.  

Respectfully submitted, this the 25th day of June, 2021.




By:
Electronically Submitted
Amanda S. Zimmer

Assistant Appellate Defender 

N.C. State Bar No. 35683
 
 
 
 
 

amanda.s.zimmer@nccourts.org  

Glenn Gerding

Appellate Defender

N.C. State Bar No. 23124

Office of the Appellate Defender

123 West Main Street, Suite 500

Durham, North Carolina 27701

(919) 354-7210

ATTORNEYS FOR Defendant-AppelLant
Certificate of Compliance with Rule 28


I certify Defendant-Appellant’s Brief complies with Rule 28(j)(2) of the North Carolina Rules of Appellate Procedure as it is printed in thirteen point Century Schoolbook and the body of the brief, including footnotes and citations, contains no more than 8,750 words as indicated by the word-processing program used to prepare the brief.


This the 25th day of June, 2021.

Electronically Submitted
Amanda S. Zimmer

Assistant Appellate Defender

Certificate of Filing and Service


I certify Defendant-Appellant’s Brief has been filed, pursuant to Rule 26 of the North Carolina Rules of Appellate Procedure, by electronic means with the Clerk of the North Carolina Court of Appeals.  


I further certify Defendant-Appellant’s Brief has been served on Daniel O’Brien, Special Deputy Attorney General, North Carolina Department of Justice, by electronic means by emailing it to dobrien@ncdoj.gov. 


This the 25th day of June, 2021.





Electronically Submitted





Amanda S. Zimmer





Assistant Appellate Defender
� The transcript identifies the officer as Jason Howell.  App. 54.  The warrant indicates it was sworn out by Jason Howe.  App. 22.  The witness is referred to in this Petition as Jason Howe, consistent with the warrant.  


�  �HYPERLINK "https://webapps.doc.state.nc.us/opi/viewoffender.do?method=view&offenderID=1629745&searchOffenderId=1629745&searchDOBRange=0&listurl=pagelistoffendersearchresults&listpage=1"��https://webapps.doc.state.nc.us/opi/viewoffender.do?method=view&offenderID�


� HYPERLINK "https://webapps.doc.state.nc.us/opi/viewoffender.do?method=view&offenderID=1629745&searchOffenderId=1629745&searchDOBRange=0&listurl=pagelistoffendersearchresults&listpage=1" ��=1629745&searchOffenderId=1629745&searchDOBRange=0&listurl=pagelistoffendersearchresults&listpage=1�. 


� See WHO Director-General's Opening Remarks at the Media Briefing on COVID-19-11 March 2020, World Health Organization� TA \l "WHO Director-General's Opening Remarks at the Media Briefing on COVID-19-11 March 2020, World Health Organization" \s "WHO Director-General's Opening Remarks at the Media Briefing on COVID-19-11 March 2020, World Health Organization" \c 3 �, https://www.who.int/director-general/speeches/detail/who-director-general-s-opening-remarks-at-the-media-briefing-on-covid-19---11-march-2020 (last visited March 18, 2021)� TA \l "(last visited March 18, 2021)" \s "(last visited March 18, 2021)" \c 3 �.


� https://files.nc.gov/governor/documents/files/EO116-SOE-COVID-19.pdf


� https://www.cdc.gov/coronavirus/2019-ncov/need-extra-precautions/living-prisons-jails.html


� Dept. of Pub. Safety, Adult Correction Actions on COVID-19, at� TA \l "Dept. of Pub. Safety, Adult Correction Actions on COVID-19, at" \s "Dept. of Pub. Safety, Adult Correction Actions on COVID-19, at" \c 3 � 


https://www.ncdps.gov/our-organization/adult-correction/adult-correction-actions-covid-19


� Id.; Virginal Bridges, Judge may appoint a ‘special liaison’ to reduce COVID-19 risks in NC Prisons, The News and Observer, Aug. 29, 2020� TA \l "Virginal Bridges, Judge may appoint a ‘special liaison’ to reduce COVID-19 risks in NC Prisons, The News and Observer, Aug. 29, 2020" \s "Virginal Bridges, Judge may appoint a ‘special liaison’ to reduce COVID-19 risks in NC Prisons, The News and Observer, Aug. 29, 2020" \c 3 �, at https://www.newsobserver.com/news/local/crime/article245300990.html


� Jordan Wilkie, Mass testing revealed mass outbreaks in North Carolina Prisons, Carolina Public Press, Aug. 19, 2020� TA \l "Jordan Wilkie, Mass testing revealed mass outbreaks in North Carolina Prisons, Carolina Public Press, Aug. 19, 2020" \s "Jordan Wilkie, Mass testing revealed mass outbreaks in North Carolina Prisons, Carolina Public Press, Aug. 19, 2020" \c 3 �, at https://carolinapublicpress.org/37287/mass-testing-reveals-outbreaks-in-north-carolina-prisons/; Sydney Basden, Offender dies at Greene Correctional Institution; had tested positive for COVID-19, ABC 12, Dec. 15, 2020� TA \l "Sydney Basden, Offender dies at Greene Correctional Institution; had tested positive for COVID-19, ABC 12, Dec. 15, 2020" \s "Sydney Basden, Offender dies at Greene Correctional Institution; had tested positive for COVID-19, ABC 12, Dec. 15, 2020" \c 3 �, at https://wcti12.com/news/local/offender-with-covid-19-at-greene-correctional-institution-dies.





