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ISSUES Presented

I.  Did the trial court lack jurisdiction to try Mr. Johnson for felony larceny when the indictment failed to allege an essential element of the offense? 
II. Did the trial court err by permitting Mr. Johnson to fire his appointed counsel and represent himself without first satisfying the requirements of N.C.G.S. § 15A-1242 to ensure that his waiver of counsel was knowing and voluntary? 

Statement of the Case
On 18 April 2016, the Catawba County Grand Jury indicted Mr. Johnson for felony larceny, possession of drug paraphernalia, and for attaining habitual felon status. (R pp 2-4) The Grand Jury returned a superseding indictment for felony larceny on 20 February 2017 and again on 19 March 2018. (R pp 9, 24) The cases came on for trial at the 9 April 2018 Criminal Session of Catawba County Superior Court, the Honorable Carla N. Archie presiding. (T p 1)
 The jury convicted Mr. Johnson of felony larceny and possession of drug paraphernalia. (R pp 49-50; T p 274) After a separate proceeding, it also found Mr. Johnson had attained habitual felon status. (R p 51; T p 297) On 11 April 2018, Judge Archie entered a single consolidated judgment sentencing Mr. Johnson to 115-150 months imprisonment. (R pp 55-56) Mr. Johnson gave oral notice of appeal in open court. (R p 57)
On 19 April 2018, Mr. Johnson filed a Motion for Appropriate Relief pursuant to N.C.G.S. § 15A-1414 TA \l "N.C.G.S. § 15A-1414" \s "N.C.G.S. § 15A-1414" \c 2 . (R pp 65-76) Following a hearing on 29 June 2018, the trial court initially granted Mr. Johnson’s MAR in part and indicated it would resentence him to 100-132 months imprisonment. (R p 101; T6/29/18 pp 5-33) However, the trial court later conducted a second hearing on Mr. Johnson’s MAR on 10 August 2018, after which it reversed itself and denied the MAR in full. (T8/10/18 pp 1-17) Mr. Johnson gave oral notice of appeal after each MAR hearing. (T6/29/18 p 33; T8/10/18 p 17)

STATEMENT OF THE GROUNDS FOR APPELLATE REVIEW

Appeal of right lies to this Court from the final judgment of the Catawba County Superior Court.  TA \s "N.C.G.S. §§ 7A-27(b)" 

 TA \l "N.C.G.S. §§ 7A-27(b)" \s "N.C.G.S. §§ 7A-27(b)" \c 2 N.C.G.S. §§ 7A-27(b) TA \s "N.C.G.S. §§ 7A-27(b)"  and 15A-1444(a). TA \l "15A-1444(a)" \s "15A-1444(a)" \c 2 
Statement of the Facts
Mr. Johnson stood accused of stealing $79.66 worth of items from a Walmart. (T p 168) The State’s evidence tended to show that on the evening of 30 December 2015, the store’s night manager, Bob Floyd, saw a man he thought was Mr. Johnson placing merchandise in his coat. As Floyd attempted to get the man’s attention, the man “bolted” out of the front of the store. (T pp 161-64) A few minutes later, officers stopped Mr. Johnson in the parking lot of a nearby bank. Mr. Johnson consented to a search of his person. Officers found on him what they believed to be a crack pipe. They also found two electric hair clippers, two pairs of glasses, two sticks of deodorant, a Gatorade, and an oatmeal crème pie. (R pp 181-97) Floyd identified the items as Walmart merchandise and Mr. Johnson as the man he saw earlier. (T pp 165-68)  
Mr. Johnson was charged with felony larceny pursuant to N.C.G.S. § 14-72(b)(6) TA \l "N.C.G.S. § 14-72(b)(6)" \s "N.C.G.S. § 14-72(b)(6)" \c 2 . Count one of the indictment alleged that Mr. Johnson committed misdemeanor larceny as described above. Count two alleged the larceny to be felonious on the grounds that: 
II. This offense in count I, above, was committed after the defendant had been convicted of at least four previous larceny offenses. The defendant was convicted of the offense of Larceny after Break/Enter on April 4, 1994 in Catawba County Superior Court, File Number 93CRS013078. The defendant was convicted of the offense of Misdemeanor Larceny on December 9, 1997 in Catawba County District Court, File Number 97CR017764. The defendant was convicted of the offense of Misdemeanor Larceny on July 25, 2000 in Catawba County District Court, File Number 00CR004377. The defendant was convicted of the offense of Larceny after Break/Enter on September 24, 2007 in Guilford County Superior Court, File Number 07CRS088156.

(R p 24) The State also secured an indictment alleging Mr. Johnson had attained habitual felon status. (R p 3) The trial court appointed attorney Patrick Finn to represent Mr. Johnson. (R p 8) The trial court later permitted Mr. Finn to withdraw and appointed attorney Robert Thomson in his place. (R pp 20-21)

A month before trial, the parties convened before the Honorable Donnie Hoover to address pretrial motions. (T3/7/18 p 2) At this hearing, Mr. Johnson indicated that he wished to remove Mr. Thomson and represent himself, citing dissatisfaction with both he and Mr. Finn. (T3/7/18 pp 2-9) Mr. Thomson stated that Mr. Johnson wanted to represent himself and that Mr. Johnson wanted “different counsel appointed” if the court was going to appoint standby counsel. (T3/7/18 p 4) The trial court noted that it “[did not] recall seeing any waivers” in the Superior Court file, and Mr. Johnson acknowledged that he had not signed any waivers of counsel in the cases. (T3/7/18 p 7) After hearing Mr. Johnson’s complaints regarding Mr. Thomson, the following exchange occurred:
THE COURT: I understand your position, I do. But at this point I don’t think that your position warrants bringing somebody else in here who’s going to have to go back to Square 1 and try to familiarize themself with this case. I don’t think any of the harms that you have mentioned have been anywhere prejudicial to the outcome of your case. As far as the discovery and so forth, he agreed to bring you the discovery that you need. And based on what you told the Court, I’m just not willing to remove him and appoint somebody else.
[MR. JOHNSON]: Okay. So if you didn’t remove him, would you be able to make him standby counsel?
THE COURT: I’ll allow him to be standby.
MR. THOMSON: I think that the point that Mr. Johnson didn’t adequately get across is that I think Mr. Johnson no longer has faith in my ability to adequately represent him in this action and, you know, Mr. Johnson is getting on in age and these are two habitual felons [sic] and he’s currently serving some time, so he does have a lot riding on these cases. And I think that his concern is he doesn’t have that faith and that trust in his lawyer at this point and looking at that much time, that’s why — please correct me if I’m wrong, Mr. Johnson — I think that’s why he’s asking for alternative counsel to be appointed.
THE COURT: I mean, where’s he going to stop? I mean, you’re his third, second or third?

MR. THOMSON: Second.

[MR. JOHNSON]: As far as I’m concerned, Mr. Thomson could stay my standby counsel just as long as I had the right to prosecute my motions that I had beforehand and I make the decision, I’ll be fine with that.

THE COURT: Are you willing to continue under those conditions?

MR. THOMSON: I have no problem representing Mr. Johnson. I just wanted to make sure that he had the ability to talk about all of the issues and make sure that he had advised the Court of all the particular issues that he thought were important.
[MR. JOHNSON]: Yeah. I laid everything on the table. I mean, it’s in my writings.
THE COURT: I’ve read all your writings and certainly your motions need to be heard. Of course, we’re hearing one of them now, at least the pro se petition.

[MR. JOHNSON]: I wouldn’t mind if I would be able to shift into this one. It’s just like — 
MR. THOMSON: Let’s resolve this one first, then we’ll talk about that.

[MR. JOHNSON]: Okay.

THE COURT: As I’ve indicated, based on what I’ve heard and your final statements about this, my inclination is to let him remain as standby because of his familiarity of the case.

(T3/7/18 pp 9-11) 


Later in the hearing, the trial court noted: “Just for the record, so the clerk’s record is accurate, the Court is appointing — is not going to remove Mr. Thomson. The Court is going to allow him to serve as standby counsel for Mr. Johnson.” (T3/7/18 p 23) Although Mr. Johnson was handcuffed during the hearing, he proceeded to litigate his pro se motions. (T3/7/18 pp 82, 12-103). 

On 9 April 2018, Mr. Johnson’s case came on for trial before the Honorable Carla N. Archie. As Mr. Johnson was escorted into the courtroom from a holding cell, the prosecutor informed Judge Archie that Mr. Johnson was “allowed by Judge Hoover to represent himself. Mr. Thompson is actually standby counsel for Mr. Johnson.” (T p 3) No further mention was made of Mr. Johnson’s decision to proceed pro se. 

Mr. Johnson represented himself during both the substantive and habitual felon phases of his trial. (T pp 4-313) The jury convicted him as charged. (R pp 49-51) The trial court then sentenced him as an habitual felon to a minimum of 115 months, or roughly 9½ years, in prison. (R p 55) Mr. Johnson appealed. (R p 57) 
STANDARD OF REVIEW
For Issue I, a challenge to a court’s subject matter jurisdiction may be raised for the first time on appeal, State v. Wilson, 128 N.C. App. 688, 691, 497 S.E.2d 416, 419 (1998) TA \l "State v. Wilson, 128 N.C. App. 688, 691, 497 S.E.2d 416, 419 (1998)" \s "State v. Wilson, 128 N.C. App. 688, 691, 497 S.E.2d 416, 419 (1998)" \c 1 , and presents a question of law reviewed de novo.  State v. Marshall, 188 N.C. App. 744, 748, 656 S.E.2d 709, 712 (2008) TA \l "State v. Marshall, 188 N.C. App. 744, 748, 656 S.E.2d 709, 712 (2008)" \s "State v. Marshall, 188 N.C. App. 744, 748, 656 S.E.2d 709, 712 (2008)" \c 1 . As to Issue II, the sufficiency of the trial court’s inquiry to determine whether the defendant made a knowing and intelligent waiver of his right to counsel is also a question of law reviewed de novo. State v. Watlington, 216 N.C. App. 388, 393, 716 S.E.2d 671, 675 (2011) TA \l "State v. Watlington, 216 N.C. App. 388, 393, 716 S.E.2d 671, 675 (2011)" \s "State v. Watlington, 216 N.C. App. 388, 393, 716 S.E.2d 671, 675 (2011)" \c 1 . Under de novo review, this Court “considers the matter anew and freely substitutes its own judgment for that of the” trial court. State v. Williams, 362 N.C. 628, 632–33, 669 S.E.2d 290, 294 (2008) (cleaned up). TA \l "State v. Williams, 362 N.C. 628, 632–33, 669 S.E.2d 290, 294 (2008)" \s "State v. Williams, 362 N.C. 628, 632–33, 669 S.E.2d 290, 294 (2008)" \c 1    TA \l ".  State v. Reinhardt, 183 N.C. App. 291, 292, 644 S.E.2d 26, 27 (2007)" \c 1 

 TA \l "State v. Reinhardt, 183 N.C. App. 291, 292, 644 S.E.2d 26, 27 (2007)" \c 1 

 TA \l "Dunn v. State, __ N.C. App. __, 635 S.E.2d 604, 606 (2006)" \c 1 

 TA \l "Dunn v. State, __ N.C. App. __, 635 S.E.2d 604, 606 (2006)" \c 1 

 TA \l "Dunn v. State, __ N.C. App. __, 635 S.E.2d 604, 606 (2006)" \c 1 

 TA \l "Dunn v. State, __ N.C. App. __, 635 S.E.2d 604, 606 (2006)" \c 1 

 TA \l "E.g., Dunn v. State, __ N.C. App. __, 635 S.E.2d 604, 606 (2006)." \c 1 
ARGUMENT

I. The trial court lacked jurisdiction to try Mr. Johnson for felony larceny when the indictment failed to allege an essential element of the offense.

The State charged Mr. Johnson with felony larceny under N.C.G.S. § 14-72(b)(6) TA \s "N.C.G.S. § 14-72(b)(6)" , also known as “habitual larceny.” That statute declares that a larceny is felonious if the defendant has four prior larceny convictions, provided that a “conviction shall not be included in the four prior convictions  . . . unless the defendant was represented by counsel or waived counsel at first appearance or otherwise prior to trial or plea.” N.C.G.S. § 14-72(b)(6) TA \s "N.C.G.S. § 14-72(b)(6)" . 
Although the indictment in this case alleged Mr. Johnson’s four prior convictions, it failed to allege that those convictions were obtained while he “was represented by counsel or waived counsel[.]” Therefore, the indictment omitted “an indispensable allegation of the charge.” State v. Rankin, 821 S.E.2d 787, 791 (N.C. 2018) TA \l "State v. Rankin, 821 S.E.2d 787, 791 (N.C. 2018)" \s "State v. Rankin, 821 S.E.2d 787, 791 (N.C. 2018)" \c 1 . When an indictment fails to allege all of the elements of an offense, it is facially invalid and jurisdictionally defective. Id. at 797–98. Consequently, this Court should vacate the trial court’s judgment.  

It is well-established that a valid indictment is necessary to confer jurisdiction upon the trial court. State v. Snyder, 343 N.C. 61, 65, 468 S.E.2d 221, 224 (1996) TA \l "State v. Snyder, 343 N.C. 61, 65, 468 S.E.2d 221, 224 (1996)" \s "State v. Snyder, 343 N.C. 61, 65, 468 S.E.2d 221, 224 (1996)" \c 1 ; N.C. Const. art. I § 23 TA \l "N.C. Const. art. I § 23" \s "N.C. Const. art. I § 23" \c 7 . A valid “indictment must allege lucidly and accurately all the essential elements of the offense endeavored to be charged.” State v. Hunt, 357 N.C. 257, 267, 582 S.E.2d 593, 600 (2003) TA \l "State v. Hunt, 357 N.C. 257, 267, 582 S.E.2d 593, 600 (2003)" \s "State v. Hunt, 357 N.C. 257, 267, 582 S.E.2d 593, 600 (2003)" \c 1 ; N.C.G.S. § 15A-924(a)(5) TA \l "N.C.G.S. § 15A-924(a)(5)" \s "N.C.G.S. § 15A-924(a)(5)" \c 2 . “A criminal pleading . . . is fatally defective if it fails to state some essential and necessary element of the offense of which the defendant is found guilty.” State v. Ellis, 368 N.C. 342, 344, 776 S.E.2d 675, 677 (2015) TA \l "State v. Ellis, 368 N.C. 342, 344, 776 S.E.2d 675, 677 (2015)" \s "State v. Ellis, 368 N.C. 342, 344, 776 S.E.2d 675, 677 (2015)" \c 1 . The facial validity of an indictment must be judged “solely upon the language of the criminal pleading in question without giving any consideration to the evidence that is ultimately offered in support of the accusation contained in that pleading,” Id. at 347, 776 S.E.2d at 679. The rule that an indictment will not be quashed for mere informality or refinement does not obviate the necessity that the indictment allege all essential element of the offense, State v. Gibbs, 234 N.C. 259, 261, 66 S.E.2d 883, 885 (1951) TA \l "State v. Gibbs, 234 N.C. 259, 261, 66 S.E.2d 883, 885 (1951)" \s "State v. Gibbs, 234 N.C. 259, 261, 66 S.E.2d 883, 885 (1951)" \c 1 , and a constitutionally-valid indictment “is a condition precedent to the jurisdiction of the Superior Court to determine the guilt or innocence of the defendant, and . . . to render a valid judgment.” State v. Brice, 806 S.E.2d 32, 36 (N.C. 2017) TA \l "State v. Brice, 806 S.E.2d 32, 36 (N.C. 2017)" \s "State v. Brice, 806 S.E.2d 32, 36 (N.C. 2017)" \c 1  (citing State v. Ray, 274 N.C. 556, 562, 164 S.E.2d 457, 461 (1968) TA \l "State v. Ray, 274 N.C. 556, 562, 164 S.E.2d 457, 461 (1968)" \s "State v. Ray, 274 N.C. 556, 562, 164 S.E.2d 457, 461 (1968)" \c 1 ). 

A criminal defendant is guilty of larceny in the event he (1) takes the property of another; (2) carries it away; (3) without the owner’s consent; and (4) with the intent to permanently deprive the owner of the property. State v. Perry, 305 N.C. 225, 233, 287 S.E.2d 810, 815 (1982) TA \l "State v. Perry, 305 N.C. 225, 233, 287 S.E.2d 810, 815 (1982)" \s "State v. Perry, 305 N.C. 225, 233, 287 S.E.2d 810, 815 (1982)" \c 1  (citations omitted), overruled in part on other grounds by State v. Mumford, 364 N.C. 394, 402, 699 S.E.2d 911, 916 (2010) TA \l "State v. Perry, 305 N.C. 225, 233, 287 S.E.2d 810, 815 (1982) (citations omitted), overruled in part on other grounds by State v. Mumford, 364 N.C. 394, 402, 699 S.E.2d 911, 916 (2010)" \s "State v. Perry, 305 N.C. 225, 233, 287 S.E.2d 810, 815 (1982) (citations omitted), overruled in part on other grounds by State v. Mumford, 364 N.C. 394, 402, 699 S.E.2d 911, 916 (2010)" \c 1 . The crime of habitual larceny, in turn, is defined by statute as follows:

The crime of larceny is a felony, without regard to the value of the property in question, if the larceny is . . . [c]ommitted after the defendant has been convicted in this State or in another jurisdiction for any offense of larceny under this section, or any offense deemed or punishable as larceny under this section, or of any substantially similar offense in any other jurisdiction, regardless of whether the prior convictions were misdemeanors, felonies, or a combination thereof, at least four times. A conviction shall not be included in the four prior convictions required under this subdivision unless the defendant was represented by counsel or waived counsel at first appearance or otherwise prior to trial or plea. If a person is convicted of more than one offense of misdemeanor larceny in a single session of district court, or in a single week of superior court or of a court in another jurisdiction, only one of the convictions may be used as a prior conviction under this subdivision; except that convictions based upon offenses which occurred in separate counties shall each count as a separate prior conviction under this subdivision.

N.C.G.S. § 14-72(b)(6) TA \s "N.C.G.S. § 14-72(b)(6)"  (emphasis added). 

In State v. Brice, our Supreme Court considered the requirements for indictments alleging habitual larceny under this subsection. The issue before the Court was whether an indictment for habitual larceny was facially invalid because it failed to comply with the separate indictment or count requirement set out in N.C.G.S. § 15A-928 TA \l "N.C.G.S. § 15A-928" \s "N.C.G.S. § 15A-928" \c 2 . The State argued that the indictment alleged all of the essential elements of habitual larceny and was thus valid even though it failed to comply with the separate indictment requirement of N.C.G.S. § 15A-928 TA \s "N.C.G.S. § 15A-928" . Brice, 806 S.E.2d at 35. In reviewing the facial validity of the indictment for habitual larceny, our Supreme Court agreed with the State, and held:

A careful reading of the indictment returned against defendant in this case clearly indicates that the Catawba County grand jury alleged that defendant had stolen, taken, and carried away the property of another with the requisite intent after having been previously convicted of misdemeanor larceny at times when she had either been represented by or waived counsel in various North Carolina District Courts on four separate occasions. As a result, given that the indictment returned against defendant in this case alleged all of the essential elements of habitual misdemeanor larceny, it sufficed to give the trial court jurisdiction over this case under the traditional test utilized in evaluating the facial validity of a criminal pleading.
Id. at 36–37 (emphasis added).

The indictment here, unlike the indictment in Brice, contained no allegation that Mr. Johnson “had either been represented by or waived counsel” in his four prior larceny cases. Therefore, it did not “suffice[] to give the trial court jurisdiction over this case under the traditional test utilized in evaluating the facial validity of a criminal pleading,” because it failed to allege an element of the offense. Id. 
In the interest of candor, Mr. Johnson notes that this Court, in an unpublished opinion, had previously rejected the argument that an indictment for habitual larceny must allege that the defendant “was either represented by or waived counsel for each of his prior misdemeanor larceny convictions.” See State v. York, No. COA16-170, 2016 N.C. App. LEXIS 1180 (2016) (unpublished) TA \l "State v. York, No. COA16-170, 2016 N.C. App. LEXIS 1180 (2016) (unpublished)" \s "State v. York, No. COA16-170, 2016 N.C. App. LEXIS 1180 (2016) (unpublished)" \c 1 . However, an unpublished opinion of this Court is not binding precedent. State v. Hinnant, 806 S.E.2d 346, 354 (N.C. Ct. App. 2017) TA \l "State v. Hinnant, 806 S.E.2d 346, 354 (N.C. Ct. App. 2017)" \s "State v. Hinnant, 806 S.E.2d 346, 354 (N.C. Ct. App. 2017)" \c 1  (citing N.C. R. App. P. 30(e)(3)). Moreover, York is not persuasive or instructive for several reasons.

First, York predates the Supreme Court’s declaration in Brice concerning the allegations required in a valid indictment for habitual larceny. Brice, 806 S.E.2d at 36–37. Second, the issue of the indictment’s validity was addressed sua sponte by the Court in York, and was therefore done without the benefit of briefing by the parties. York, 2016 N.C. App. LEXIS at *5–6. Lastly, York also predates our Supreme Court’s most recent discussion of when statutory provisions are to be considered elements as opposed to affirmative defenses. See Rankin, 821 S.E.2d at 790–98.
In Rankin, our Supreme Court considered the elements of the offense of felony littering created by N.C.G.S. § 14-399(a) TA \l "N.C.G.S. § 14-399(a)" \s "N.C.G.S. § 14-399(a)" \c 2 , which provides:
(a) No person . . . shall intentionally or recklessly throw, scatter, spill or place or intentionally or recklessly cause to be blown, scattered, spilled, thrown or placed or otherwise dispose of any litter upon any public property or private property not owned by the person within this State or in the waters of this State . . . except:

(1) When the property is designated by the State or political subdivision thereof for the disposal of garbage and refuse, and the person is authorized to use the property for this purpose; or

(2) Into a litter receptacle in a manner that the litter will be prevented from being carried away or deposited by the elements upon any part of the private or public property or waters.

N.C.G.S. § 14-399(a) TA \s "N.C.G.S. § 14-399(a)" .

The issue in Rankin was whether the exception contained in subsection (a)(1) above constituted an element of the offense, and therefore, had to be alleged in the indictment. Rankin, 821 S.E.2d at 792. Our Supreme Court noted the test is “whether the statement of the offense is complete and definite without inclusion of the language at issue.” Id. It ultimately concluded that the exception constituted an “essential part of the statement of the crime,” and therefore, was an element of the offense. Id. at 793–96.
Likely owing to the harsh punishment that may result from what would otherwise be a petty misdemeanor, our General Assembly specifically mandated that the State may raise misdemeanor larceny to a felony only if it proves the four prior larceny convictions were obtained when the defendant had or waived the assistance of counsel. N.C.G.S. § 14-72(b)(6) TA \s "N.C.G.S. § 14-72(b)(6)" . Even a defendant with a hundred prior larceny convictions cannot be guilty of felony larceny under N.C.G.S. § 14-72(b)(6) TA \s "N.C.G.S. § 14-72(b)(6)"  unless the State alleges and proves beyond a reasonable doubt this fact. Without an allegation to this effect, one does not have a “complete and definite” statement of the crime. Id. at 792. 

Thus, as in Rankin, the indictment in this case lacked “an indispensable allegation of the charge.” Id. at 791. The indictment alleged, at best, a misdemeanor within the exclusive original jurisdiction of the District Court. See N.C.G.S. § 14-72(a) TA \l "N.C.G.S. § 14-72(a)" \s "N.C.G.S. § 14-72(a)" \c 2  (larceny of goods less than $1,000 a Class 1 misdemeanor); State v. Felmet, 302 N.C. 173, 174, 273 S.E.2d 708, 710 (1981) TA \l "State v. Felmet, 302 N.C. 173, 174, 273 S.E.2d 708, 710 (1981)" \s "State v. Felmet, 302 N.C. 173, 174, 273 S.E.2d 708, 710 (1981)" \c 1  (“Exclusive original jurisdiction of all misdemeanors is in the district courts of North Carolina.”) (citing N.C.G.S. § 7A-272 TA \l "N.C.G.S. § 7A-272" \s "N.C.G.S. § 7A-272" \c 2 ). Therefore, the indictment against Mr. Johnson failed to vest the Superior Court with subject matter jurisdiction, and his conviction must be vacated. See generally State v. Armstrong, 248 N.C. App. 65, 786 S.E.2d 830 (2016) TA \l "State v. Armstrong, 248 N.C. App. 65, 786 S.E.2d 830 (2016)" \s "State v. Armstrong, 248 N.C. App. 65, 786 S.E.2d 830 (2016)" \c 1  (vacating Superior Court judgment on misdemeanor not properly within the original jurisdiction of Superior Court). 
II. The trial court erred by permitting Mr. Johnson to fire his appointed counsel and represent himself without first satisfying the requirements of N.C.G.S. § 15A-1242 to ensure that his waiver of counsel was knowing and voluntary.

Before allowing Mr. Johnson to represent himself, the trial court was required to ensure that his waiver of counsel was knowing and voluntary by conducting three distinct inquiries mandated by N.C.G.S. § 15A-1242 TA \s "N.C.G.S. § 15A-1242" . However, the trial court failed to make the required inquiries. The trial court’s failure to comply with N.C.G.S. § 15A-1242 was reversible error, and Mr. Johnson must be granted a new trial. State v. Moore, 362 N.C. 319, 322, 661 S.E.2d 722, 724 (2008);  TA \l "State v. Pruitt, 322 N.C. 600, 603–04, 369 S.E.2d 590, 592–93 (1988)" \s "State v. Pruitt, 322 N.C. 600, 603–04, 369 S.E.2d 590, 592–93 (1988)" \c 1 State v. Pruitt, 322 N.C. 600, 603–04, 369 S.E.2d 590, 592–93 (1988) TA \l "State v. Moore, 362 N.C. 319, 322, 661 S.E.2d 722, 724 (2008)" \s "State v. Moore, 362 N.C. 319, 322, 661 S.E.2d 722, 724 (2008)" \c 1  TA \s "State v. Pruitt, 322 N.C. 600, 603–04, 369 S.E.2d 590, 592–93 (1988)" .
Criminal defendants have a constitutional right to the assistance of counsel. U.S. Const. amends. VI, XIV; N.C. Const. art. I, §§ 19, 23 TA \l "U.S. Const. amends. VI, XIV; N.C. Const. art. I, §§ 19, 23" \s "U.S. Const. amends. VI, XIV; N.C. Const. art. I, §§ 19, 23" \c 7 . Nevertheless, a defendant “‘has a constitutional right to proceed without counsel when he voluntarily and intelligently elects to do so.’” State v. Lane, 365 N.C. 7, 19, 707 S.E.2d 210, 218 (2011) TA \l "State v. Lane, 365 N.C. 7, 19, 707 S.E.2d 210, 218 (2011)" \s "State v. Lane, 365 N.C. 7, 19, 707 S.E.2d 210, 218 (2011)" \c 1  (quoting California v. Faretta, 422 U.S. 806, 807, 45 L. Ed. 2d 562, 566 (1975) TA \l "California v. Faretta, 422 U.S. 806, 807, 45 L. Ed. 2d 562, 566 (1975)" \s "California v. Faretta, 422 U.S. 806, 807, 45 L. Ed. 2d 562, 566 (1975)" \c 1 ). Before permitting a defendant to proceed pro se, the trial court must ensure that his waiver of counsel is knowing, voluntary, and intelligent by complying with the provisions of N.C.G.S. § 15A-1242 TA \l "§ 15A-1242" \s "§ 15A-1242" \c 2 . State v. Sorrow, 213 N.C. App. 571, 573, 713 S.E.2d 180, 182 (2011) TA \l "State v. Sorrow, 213 N.C. App. 571, 573, 713 S.E.2d 180, 182 (2011)" \s "State v. Sorrow, 213 N.C. App. 571, 573, 713 S.E.2d 180, 182 (2011)" \c 1  (citing Moore, 362 N.C. at 322, 661 S.E.2d at 724 TA \s "State v. Moore, 362 N.C. 319, 322, 661 S.E.2d 722, 724 (2008)" ). Under that statute, the trial court must determine upon thorough inquiry that the defendant:

(1) Has been clearly advised of his right to the assistance of counsel, including his right to the assignment of counsel when he is so entitled;

(2) Understands and appreciates the consequences of this decision; and

(3) Comprehends the nature of the charges and proceedings and the range of permissible punishments.

Sorrow, 213 N.C. App. at 573–74, 713 S.E.2d at 182 TA \l "Sorrow, 213 N.C. App. at 573–74, 713 S.E.2d at 182" \s "Sorrow, 213 N.C. App. at 573–74, 713 S.E.2d at 182" \c 1  (quoting N.C.G.S. § 15A-1242 TA \s "§ 15A-1242" ). “The trial court’s inquiry under [N.C.G.S. § 15A-1242] ‘is mandatory and failure to conduct such an inquiry is prejudicial error.’” Id. at 573, 713 S.E.2d at 182 (quoting Pruitt, 322 N.C. at 603, 369 S.E.2d at 592 TA \l "State v. Pruitt, 322 N.C. 600, 603, 369 S.E.2d 590, 592 (1988)" \s "State v. Pruitt, 322 N.C. 600, 603, 369 S.E.2d 590, 592 (1988)" \c 1 ).

Here, the trial court failed to make any inquiry whatsoever into Mr. Johnson’s decision to represent himself. It asked no questions designed to determine whether he understood the implications of waiving his right to counsel or the punishment that potentially awaited him. N.C.G.S. § 15A-1242(2)–(3). “‘In omitting the second and third inquiries required by [N.C.G.S.] § 15A-1242, the trial court failed to determine whether [the] defendant’s waiver of his right to counsel was knowing, intelligent and voluntary.’” Sorrow, 213 N.C. App. at 577, 713 S.E.2d at 184 (quoting State v. Evans, 153 N.C. App. 313, 316, 569 S.E.2d 673, 675 (2002) TA \l "State v. Evans, 153 N.C. App. 313, 316, 569 S.E.2d 673, 675 (2002)" \s "State v. Evans, 153 N.C. App. 313, 316, 569 S.E.2d 673, 675 (2002)" \c 1 ) (second alteration in original).  
In order to satisfy N.C.G.S. § 15A-1242(2) TA \l "§ 15A-1242(2)" \s "§ 15A-1242(2)" \c 2 , the trial court must inform the defendant, prior to accepting his waiver, about the significant procedural consequences of foregoing counsel. For example, in State v. Phillips, 149 N.C. App. 310, 560 S.E.2d 852 (2002) TA \l "State v. Phillips, 149 N.C. App. 310, 560 S.E.2d 852 (2002)" \s "State v. Phillips, 149 N.C. App. 310, 560 S.E.2d 852 (2002)" \c 1 , the trial court advised the defendant that if he waived counsel and represented himself: (1) the defendant would not have the assistance of an attorney; (2) the defendant would be held to the same standards as an attorney; and (3) the defendant would not receive any assistance from the trial court during the proceedings. This Court held that the trial court adequately ensured that the defendant understood and appreciated the consequences of proceeding pro se, and thus satisfied the statute’s requirements. Id. at 318, 560 S.E.2d at 857; accord State v. Brooks, 138 N.C. App. 185, 196, 530 S.E.2d 849, 856 (2000) TA \l "State v. Brooks, 138 N.C. App. 185, 196, 530 S.E.2d 849, 856 (2000)" \s "State v. Brooks, 138 N.C. App. 185, 196, 530 S.E.2d 849, 856 (2000)" \c 1  (finding compliance with N.C.G.S. § 15A-1242(2) TA \l "N.C.G.S. § 15A-1242(2)" \s "N.C.G.S. § 15A-1242(2)" \c 2  when the trial court informed the defendant that by waiving counsel: (1) the defendant would be held to the same standards as an attorney; and (2) the trial court would not assist the defendant).

Our Supreme Court has endorsed a colloquy which also illustrates the type of “through inquiry” envisioned by the statute. It directs the trial court to ask the defendant, inter alia:

9. Do you understand that, if you decide to represent yourself, you must follow the same rules of evidence and procedure that a lawyer appearing in this court must follow?

10. Do you understand that, if you decide to represent yourself, the court will not give you legal advice concerning defenses, jury instructions or other legal issues that may be raised in the trial?

11. Do you understand that I must act as an impartial judge in this case, that I will not be able to offer you legal advice, and that I must treat you just as I would treat a lawyer?

Moore, 362 N.C. at 327, 661 S.E.2d at 727 (citing North Carolina Trial Judge’s Bench Book § II, ch. 6, at 12-13 (3d ed. 1999) TA \l "North Carolina Trial Judge’s Bench Book § II, ch. 6, at 12-13 (3d ed. 1999)" \s "North Carolina Trial Judge’s Bench Book § II, ch. 6, at 12-13 (3d ed. 1999)" \c 3 ). 
In stark contrast to Phillips, Brooks, and the colloquy described in Moore, the trial court in this case asked no questions designed to determine whether Mr. Johnson understood the implications of waiving his right to counsel. Moreover, the trial court failed to convey any information to Mr. Johnson about the substantial consequences of proceeding pro se. The court never warned Mr. Johnson that he would be held to the same standards as an attorney and did not inform him that it would not assist him during the trial. In sum, the trial court failed to conduct any inquiry into whether he appreciated the critical consequences and risks of waiving his right to counsel, and thus failed to satisfy the second prong of N.C.G.S. § 15A-1242. See State v. Jackson, 190 N.C. App. 437, 441, 660 S.E.2d 165, 167 (2008) TA \l "State v. Jackson, 190 N.C. App. 437, 441, 660 S.E.2d 165, 167 (2008)" \s "State v. Jackson, 190 N.C. App. 437, 441, 660 S.E.2d 165, 167 (2008)" \c 1  (trial court failed to satisfy N.C.G.S. § 15A-1242(2) TA \s "N.C.G.S. § 15A-1242(2)"  when its sole germane inquiry was whether the defendant “underst[ood] that an attorney’s services might be helpful to [him] in this situation?”).
In addition, the trial court never advised Mr. Johnson about “the nature of the charges and proceedings and the range of permissible punishments.” N.C.G.S. § 15A-1242(3) TA \l "N.C.G.S. § 15A-1242(3)" \s "N.C.G.S. § 15A-1242(3)" \c 2 . It never informed him that, given his prior convictions and the State’s habitual felon indictment, he was facing years of imprisonment for the larceny of roughly $80 worth of merchandise. See N.C.G.S. § 15A-1340.17(c) TA \l "N.C.G.S. § 15A-1340.17(c)" \s "N.C.G.S. § 15A-1340.17(c)" \c 2  TA \l "N.C.G.S. § 15A-1340.23(c)" \s "N.C.G.S. § 15A-1340.23(c)" \c 2 . The trial court’s failure to so advise Mr. Johnson was also reversible error. Pruitt, 322 N.C. at 603–04, 369 S.E.2d at 592–93; Sorrow, 213 N.C. App. at 577, 713 S.E.2d at 182. 
Although a defendant’s execution of a written waiver may sometimes create a presumption that his decision to proceed pro se was knowing, voluntary, and intelligent in an otherwise silent record, State v. Warren, 82 N.C. App. 84, 89, 345 S.E.2d 437, 441 (1986) TA \l "State v. Warren, 82 N.C. App. 84, 89, 345 S.E.2d 437, 441 (1986)" \s "State v. Warren, 82 N.C. App. 84, 89, 345 S.E.2d 437, 441 (1986)" \c 1 , Mr. Johnson never signed a written waiver of counsel, a fact which the trial court acknowledged on the record. (T3/7/18 p 7) Regardless, even if Mr. Johnson had signed a waiver, written waivers merely constitute an additional safeguard and are “no substitute for actual compliance by the trial court” with N.C.G.S. § 15A-1242. State v. Wells, 78 N.C. App. 769, 773, 338 S.E.2d 573, 575 (1985) TA \l "State v. Wells, 78 N.C. App. 769, 773, 338 S.E.2d 573, 575 (1986)" \s "State v. Wells, 78 N.C. App. 769, 773, 338 S.E.2d 573, 575 (1986)" \c 1 . 

It appears the trial court believed it was not “removing” Mr. Thomson as counsel by permitting him to serve as “standby counsel.” (T3/7/18 p 23) However, it is well-established that “‘neither the statutory responsibilities of standby counsel, nor the actual participation of standby counsel . . . is a satisfactory substitute for the right to counsel in the absence of a knowing and voluntary waiver.’” Pruitt, 322 N.C. at 603, 369 S.E.2d at 592 (quoting State v. Dunlap, 318 N.C. 384, 389, 348 S.E.2d 801, 805 (1986) TA \l "State v. Dunlap, 318 N.C. 384, 389, 348 S.E.2d 801, 805 (1986)" \s "State v. Dunlap, 318 N.C. 384, 389, 348 S.E.2d 801, 805 (1986)" \c 1 ); accord Moore, 362 N.C. at 322–28, 661 S.E.2d at 725–27 (appointment of standby counsel did not obviate need for the statutory inquires).  
Unfortunately, it is not uncommon for trial courts — like the trial court here — to fail to make the required inquiries. Indeed, in just the last few years, the State has conceded error in a host of appeals indistinguishable from the instant case. See, e.g., State v. Garrison, 248 N.C. App. 729, 788 S.E.2d 678 (2016) TA \l "State v. Garrison, 248 N.C. App. 729, 788 S.E.2d 678 (2016)" \s "State v. Garrison, 248 N.C. App. 729, 788 S.E.2d 678 (2016)" \c 1 ; State v. Combs, No. COA18-68, 2018 N.C. App. LEXIS 975 (2018) (unpublished) TA \l "State v. Combs, No. COA18-68, 2018 N.C. App. LEXIS 975 (2018) (unpublished)" \s "State v. Combs, No. COA18-68, 2018 N.C. App. LEXIS 975 (2018) (unpublished)" \c 1 ; State v. Banks, No. COA16-182, 2016 N.C. App. LEXIS 952 (2016) (unpublished) TA \l "State v. Banks, No. COA16-182, 2016 N.C. App. LEXIS 952 (2016) (unpublished)" \s "State v. Banks, No. COA16-182, 2016 N.C. App. LEXIS 952 (2016) (unpublished)" \c 1 ; State v. Thiam, No. COA09-1506, 2010 N.C. App. LEXIS 1666 (2010) (unpublished) TA \l "State v. Thiam, No. COA09-1506, 2010 N.C. App. LEXIS 1666 (2010) (unpublished)" \s "State v. Thiam, No. COA09-1506, 2010 N.C. App. LEXIS 1666 (2010) (unpublished)" \c 1 ; State v. Franklin, No. COA09-1513, 2010 N.C. App. LEXIS 984 (2010) (unpublished) TA \l "State v. Franklin, No. COA09-1513, 2010 N.C. App. LEXIS 984 (2010) (unpublished)" \s "State v. Franklin, No. COA09-1513, 2010 N.C. App. LEXIS 984 (2010) (unpublished)" \c 1 . 
As “there is nothing in the record or the transcript indicating that the trial court conducted a thorough inquiry that showed that [Mr. Johnson] ‘underst[ood] and appreciate[d] the consequences of the decision to proceed pro se[,]’” or the range of permissible punishments that awaited him, the record fails to establish a knowing, voluntary, and intelligent waiver. Sorrow, 213 N.C. App. at 577, 713 S.E.2d at 184 (quoting Warren, 82 N.C. App. at 89, 345 S.E.2d at 441 TA \s "Warren, 82 N.C. App. at 89, 345 S.E.2d at 441" ). Accordingly, Mr. Johnson must be granted a new trial. Pruitt, 322 N.C. at 603–04, 369 S.E.2d at 592–93.

Conclusion

For the foregoing reasons, Mr. Johnson asks this Court to vacate the trial court’s judgment or, in the alternative, order a new trial.
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� “T” refers to the transcript of Mr. Johnson’s trial held the week of 9 April 2018. Transcripts of other proceedings will be cited by reference to hearing date, e.g., “T3/7/18.”


� Neither of the issues presented concern the denial of Mr. Johnson’s MAR. Counsel includes this information in order to provide a complete statement of the procedural history of this case. 





