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TO THE HONORABLE NORTH CAROLINA COURT OF APPEALS:


Larry Lee Dudley, by and through counsel, respectfully petitions this Court, pursuant to the Rules of Appellate Procedure and  TA \l "N.C.G.S. § 7A-32(c)" \s "N.C.G.S. § 7A-32(c)" \c 2 N.C.G.S. § 7A-32(c) TA \s "N.C.G.S. § 7A-32(c)" , to issue its writ of certiorari and reverse an order entered 16 December 2016 by the Honorable Susan Bray in Forsyth County Superior Court granting the State’s motion to dismiss Mr. Dudley’s appeal from District Court to Superior Court for trial de novo. In granting the State’s motion, the Superior Court erroneously concluded that Mr. Dudley’s notice of appeal was defective in light of N.C.G.S. § 15A-1431(d) TA \l "N.C.G.S. § 15A-1431(d)" \s "N.C.G.S. § 15A-1431(d)" \c 2 , which provides special rules for noticing an appeal to Superior Court when the defendant has complied with the judgment of the District Court. Here, however, Mr. Dudley did not comply with the District Court judgment. Consequently, the provisions of § 15A-1431(d) TA \l "§ 15A-1431(d)" \s "§ 15A-1431(d)" \c 2  did not apply, and his notice of appeal was timely filed.
In support of his petition, Mr. Dudley shows the following:
Statement of THE FACTS
On 15 May 2015, a magistrate issued an arrest warrant charging Mr. Dudley with one count of felony stalking. Mr. Dudley was arrested on 10 July 2015. (App p 1) The State subsequently amended the warrant to charge the lesser-included offense of misdemeanor stalking. (App p 3) 
On 26 April 2016, nine months after his arrest, Mr. Dudley was tried in District Court on the misdemeanor stalking charge. Following a bench trial, the District Court convicted Mr. Dudley and sentenced him to 60 days in jail. The District Court’s judgment credited Mr. Dudley 60 days of pre-trial confinement and noted that he was effectively sentenced to “time served.” The judgment imposed no other conditions or punishments. (App p 4)

Nine days later, on 5 May 2016, Mr. Dudley filed pro se written notice of appeal with the Clerk of Superior Court. (App p 5) The case was docketed in Superior Court file number 15 CRS 54493. On 8 December 2016, the State filed in Superior Court a “Motion to Remand to District Court and Dismiss Appeal.” The State’s motion argued in relevant part that:

3. N.C.G.S § 15A-1431(d) TA \l "N.C.G.S § 15A-1431(d)" \s "N.C.G.S § 15A-1431(d)" \c 2  states that a defendant convicted by a district court judge is not barred from appeal because of compliance with the judgment, but notice of appeal after compliance must be given by the defendant in person to the judge who heard the case or, if he is not available, during an open session of district court.

4. Because the Defendant received a sentence to sixty days he had already served, he was in compliance with the district court’s judgment. Therefore, in order to perfect his appeal to superior court, N.C.G.S. § 15A-1431(d) imposed the requirement that the Defendant give notice of appeal to the judge that heard the case or in open court within ten days of entry of judgment, which the Defendant failed to do. 

(App p 6) (emphasis added). 

The State’s motion to dismiss was first heard on 12 December 2016 before the Honorable David L. Hall. (App pp 8-16) At the conclusion of that hearing, Judge Hall stated he would take the matter under advisement and issue a ruling. (App pp 14-15)

Later that week, on 16 December 2016, the parties were again present in Superior Court, this time before the Honorable Susan Bray. (App pp 17-28) The State informed Judge Bray that although Judge Hall indicated he would grant the motion, and asked the State to draft an order, Judge Hall had not yet signed the order and was not present to do so. (App p 18) In response, the parties agreed to have Judge Bray hear the motion and issue a ruling. (App pp 19-21) After a brief hearing, Judge Bray signed the State’s proposed order. (App p 24) The order concluded that Mr. Dudley’s “time-served sentence resulted in him being in compliance with the Judgment of the District Court when it was entered,” and therefore, his notice of appeal was jurisdictionally defective because it “failed to comply with the requirements of N.C.G.S. § 15A-1431(d)[.]” (App p 29)

 At the conclusion of the hearing, Mr. Dudley indicated that he wanted to appeal Judge Bray’s order to this Court. (App pp 24-25) Judge Bray indicated she would “appoint the Appellate Defender to represent Mr. Dudley” and signed Appellate Entries doing so on 29 December 2016. (App pp 25, 30-31) The Appellate Defender appointed the undersigned on 26 January 2017. (App p 32) The court reporter delivered the last of the transcripts on 12 April 2017. (App p 16)
STATEMENT OF THE GROUNDS FOR REVIEW 

BY WRIT OF CERTIORARI
Mr. Dudley seeks the writ of certiorari under N.C.G.S. § 7A-32(c), which TA \s "N.C.G.S. § 7A-32(c)"  authorizes this Court to issue the writ “in aid of its own jurisdiction, or to supervise and control the proceedings of any of the trial courts of the General Court of Justice.”
In State v. Stubbs, 368 N.C. 40, 43–44, 770 S.E.2d 74, 76 (2015) TA \l "State v. Stubbs, 368 N.C. 40, 43–44, 770 S.E.2d 74, 76 (2015)" \s "State v. Stubbs, 368 N.C. 40, 43–44, 770 S.E.2d 74, 76 (2015)" \c 1 , our Supreme Court held that the Rules of Appellate Procedure do not limit the certiorari jurisdiction of this Court under § 7A-32(c) or other similar statutory grants of authority. Nevertheless, this Court has subsequently held that in order to invoke its statutory certiorari jurisdiction, it must generally have a “procedural process” to do so under N.C. R. App. P. 21(a)(1). State v. Ledbetter, 794 S.E.2d 551, 552–55, 2016 N.C. App. LEXIS 1237 at *1–10, temp. stay allowed, 734 S.E.2d 524, 2016 N.C. LEXIS 1163 (2016).  TA \l "State v. Ledbetter, COA15-414-2, 2016 N.C. App. LEXIS 1237 at *10, temp. stay allowed 402PA15-2, 2016 N.C. LEXIS 1163 (2016)" \s "State v. Ledbetter, COA15-414-2, 2016 N.C. App. LEXIS 1237 at *10, temp. stay allowed 402PA15-2, 2016 N.C. LEXIS 1163 (2016)" \c 1 Under Ledbetter, this Court may only exercise its statutory certiorari jurisdiction by invoking N.C. R. App. P. 2 TA \l "N.C. R. App. P. 2" \s "N.C. R. App. P. 2" \c 3  and suspending the limitations of Rule 21. See Ledbetter, 794 S.E.2d at 555, 2016 N.C. App. LEXIS 1237 at *10 (“Although the statute provides [certiorari] jurisdiction, this Court is without a procedural process under either Rule 1 or 21 to issue the discretionary writ under these facts, other than by invoking Rule 2.”). 
Mr. Dudley concedes that his petition does not arise from one of the three circumstances enumerated in Rule 21(a)(1). However, because issuance of the writ of certiorari is necessary to review the Superior Court’s erroneous denial of Mr. Dudley’s state constitutional right to a jury trial, N.C. Const. art. I, § 24, this case presents the sort of “manifest injustice” contemplated by Rule 2. Accordingly, this Court should not hesitate to invoke Rule 2, suspend the procedural limitations of Rule 21, and issue the writ pursuant to the statutory certiorari jurisdiction afforded this Court under § 7A-32(c). 
REASONS WHY THE WRIT SHOULD ISSUE
THE SUPERIOR COURT ERRONEOUSLY CONCLUDED THAT MR. DUDLEY’S TIMELY NOTICE OF APPEAL WAS DEFECTIVE IN LIGHT OF N.C.G.S. § 15A-1431(d), A STATUTE INAPPLICABLE TO HIS CASE. 
Standard of Review

This Court reviews de novo questions of statutory interpretation. State v. Skipper, 214 N.C. App. 556, 557, 715 S.E.2d 271, 272 (2011) TA \l "State v. Skipper, 214 N.C. App. 556, 557, 715 S.E.2d 271, 272 (2011)" \s "State v. Skipper, 214 N.C. App. 556, 557, 715 S.E.2d 271, 272 (2011)" \c 1 . Under de novo review, this Court “considers the matter anew and freely substitutes its own judgment for that of the lower tribunal.” State v. Williams, 362 N.C. 628, 632–33, 669 S.E.2d 290, 294 (2008) TA \l "State v. Williams, 362 N.C. 628, 669 S.E.2d 290 (2008)" \s "Williams" \c 1  (quotation marks and citation omitted). 
Argument

The Superior Court granted the State’s motion to dismiss because it concluded that Mr. Dudley’s otherwise timely notice of appeal was defective. It reasoned that because Mr. Dudley’s “time-served sentence resulted in him being in compliance with the Judgment of the District Court when it was entered,” perfection of his appeal was subject to the special notice provisions of N.C.G.S. § 15A-1431(d) TA \s "N.C.G.S. § 15A-1431(d)" . That section requires a defendant who has “compli[ed]” with the District Court judgment to give notice of appeal in person to the presiding District Court judge or, if he is unavailable, during an open session of District Court.
However, Mr. Dudley was not in “compliance” with the District Court’s judgment merely because he received a sentence less than the amount of jail credit he accumulated. The Superior Court’s conclusion that Mr. Dudley somehow “compli[ed]” with the judgment merely by virtue of the judgment’s entry was not supported by any case law or by a common-sense understanding of the word “compliance,” and should be reversed.   

N.C.G.S. § 15A-1431(b) TA \l "N.C.G.S. § 15A-1431(b)" \s "N.C.G.S. § 15A-1431(b)" \c 2  states that “[a] defendant convicted in the district court before the judge may appeal to the superior court for trial de novo with a jury as provided by law.” When appealing to Superior Court, N.C.G.S. § 7A-290 TA \l "N.C.G.S. § 7A-290" \s "N.C.G.S. § 7A-290" \c 2  provides that “[n]otice of appeal may be given orally in open court, or to the clerk in writing within 10 days of entry of judgment.”
However, when a defendant has “compli[ed]” with the judgment of the District Court, special notice must be given in order to perfect an appeal to Superior Court. Under § 15A-1431(d) TA \s "N.C.G.S. § 15A-1431(d)" :
(d) A defendant convicted by a . . . district court judge is not barred from appeal because of compliance with the judgment, but notice of appeal after compliance must be given by the defendant in person to the . . . judge who heard the case or, if he is not available, notice must be given:

. . .

(2)    During an open session of district court in the district court district as defined in G.S. 7A-133, in the case of appeals from district court.

The . . . district court judge must review the case and fix conditions of pretrial release as appropriate. If a defendant has paid a fine or costs and then appeals, the amount paid must be remitted to the defendant, but the judge, clerk or magistrate to whom notice of appeal is given may order the remission delayed pending the determination of the appeal.
(App p 33)
As the State noted at the first hearing, there is no case law interpreting § 15A-1431(d) or defining what constitutes “compliance with the judgment” triggering the statute’s special notice provisions. (App p 13) In construing the statute as a matter of first impression, the Superior Court concluded that Mr. Dudley’s “time-served sentence resulted in him being in compliance with the Judgment of the District Court when it was entered.” (App p 29)
“Where the language of a statute is clear and unambiguous, there is no room for judicial construction[,] and the courts must give [the statute] its plain and definite meaning[.]” Liberty Mut. Ins. Co. v. Pennington, 356 N.C. 571, 575, 573 S.E.2d 118, 121 (2002) TA \l "Liberty Mut. Ins. Co. v. Pennington, 356 N.C. 571, 575, 573 S.E.2d 118, 121 (2002)" \s "Liberty Mut. Ins. Co. v. Pennington, 356 N.C. 571, 575, 573 S.E.2d 118, 121 (2002)" \c 1  (internal quotation marks omitted). If judicial construction is necessary, however, “undefined words are accorded their plain meaning so long as it is reasonable to do so.” Polaroid Corp. v. Offerman, 349 N.C. 290, 297, 507 S.E.2d 284, 290 (1998) TA \l "Polaroid Corp. v. Offerman, 349 N.C. 290, 297, 507 S.E.2d 284, 290 (1998)" \s "Polaroid Corp. v. Offerman, 349 N.C. 290, 297, 507 S.E.2d 284, 290 (1998)" \c 1 . In determining the plain meaning of undefined terms, our “Court[s] ha[ve] used ‘standard, nonlegal dictionaries’ as a guide.” C.D. Spangler Constr. Co. v. Indus. Crankshift & Eng’g Co., 326 N.C. 133, 152, 388 S.E.2d 557, 568 (1990) TA \l "C.D. Spangler Constr. Co. v. Indus. Crankshift & Eng’g Co., 326 N.C. 133, 152, 388 S.E.2d 557, 568 (1990)" \s "C.D. Spangler Constr. Co. v. Indus. Crankshift & Eng’g Co., 326 N.C. 133, 152, 388 S.E.2d 557, 568 (1990)" \c 1  (quoting Jamestown Mut. Ins. Co. v. Nationwide Mut. Ins. Co., 266 N.C. 430, 438, 146 S.E.2d 410, 416 (1966) TA \l "Jamestown Mut. Ins. Co. v. Nationwide Mut. Ins. Co., 266 N.C. 430, 438, 146 S.E.2d 410, 416 (1966)" \s "Jamestown Mut. Ins. Co. v. Nationwide Mut. Ins. Co., 266 N.C. 430, 438, 146 S.E.2d 410, 416 (1966)" \c 1 ). Statutes should be construed so that the resulting construction “harmonizes with the underlying reason and purpose of the statute.” Elec. Supply Co. of Durham v. Swain Elec. Co., 328 N.C. 651, 656, 403 S.E.2d 291, 294 (1991) TA \l "Elec. Supply Co. of Durham v. Swain Elec. Co., 328 N.C. 651, 656, 403 S.E.2d 291, 294 (1991)" \s "Elec. Supply Co. of Durham v. Swain Elec. Co., 328 N.C. 651, 656, 403 S.E.2d 291, 294 (1991)" \c 1  (citations omitted).
“Compliance” is defined as “the act or an instance of complying.” Oxford Concise English Dictionary, 272 (Della Thompson, ed., 9th ed. 1995) TA \l "Oxford Concise English Dictionary, 272 (Della Thompson, ed., 9th ed. 1995)" \s "Oxford Concise English Dictionary, 272 (Della Thompson, ed., 9th ed. 1995)" \c 3 . To “comply,” in turn, is to “act in accordance (with a wish, command, etc.).” Id. Indeed the word “compliance,” commonly understood, necessarily connotes an assent to the action or dictate of another.
Here, Mr. Dudley in no way “compli[ed]” with the District Court’s judgment. Frankly, the only action Mr. Dudley took in response to the judgment was to file a timely notice of appeal with the Clerk of Superior Court as provided for by §§ 15A-1431(b) and 7A-290. To conclude Mr. Dudley “compli[ed]” with the judgment merely by operation of law and his lengthy period of involuntary confinement requires one to construe the word “compliance” in a manner foreign to its commonly-understood meaning. 
Indeed, a common-sense construction of the phrase “compliance” in this situation is consonant with the statute’s apparent aim. Section 15A-1431(d) suggests that its purpose is to allow the presiding “district court judge [to] review the case and fix conditions of pretrial release as appropriate.” In this situation, however, there was no need for the District Court to fix conditions of pre-trial release, as Mr. Dudley had already served the maximum possible sentence for his offense.
 
The official commentary to § 15A-1431 further suggests that in enacting subsection (d), the General Assembly was concerned not with placing undue burdens on defendants seeking to exercise their right to a jury trial, but was in some measure trying to protect that right, particularly for pro se defendants.
 According to the official commentary, the statute sought to remove compliance with the judgment as a barrier to appeal, remedying “a problem which ha[d] recurred with some frequency. That problem ha[d] been presented by the defendant, not represented by counsel, who pa[id] his fine and then wishe[d] to appeal. When he secure[d] counsel, he [found] that he ha[d] lost his right to appeal by complying with the sentence.” N.C.G.S. § 15A-1431 TA \l "N.C.G.S. § 15A-1431" \s "N.C.G.S. § 15A-1431" \c 2 , Official Commentary. (App p 34)

Thus, in addition to evidencing the General Assembly’s purpose in enacting the statute, the official commentary also suggests that the “compliance” envisioned by the General Assembly is the defendant’s payment of costs or fines imposed by the judgment. This makes sense, as the payment of costs and fines, special probation and probation, and even active punishment are all automatically stayed pending appeal for trial de novo. N.C.G.S. § 15A-1431(f1) TA \l "N.C.G.S. § 15A-1431(f1)" \s "N.C.G.S. § 15A-1431(f1)" \c 2 .
 Thus, for example, a defendant who pays a fine (even though he can decline to do so simply by filing a notice of appeal) has clearly “compli[ed]” with the judgment in the manner contemplated by the provisions of § 15A-1431(d). However, no such “compliance” was present in this case.   
For the foregoing reasons, the Superior Court erroneously concluded that Mr. Dudley was in “compliance with the judgment” merely because his jail credit exceeded the maximum possible sentence. The special notice provisions of § 15A-1431(d) did not govern perfection of Mr. Dudley’s appeal. Rather, because he timely and properly filed his notice of appeal under the general provisions of §§ 15A-1431(b) and 7A-290, the Superior Court was vested with jurisdiction to try his case. 
“No other right of the individual has been so zealously guarded over the years and so deeply embedded in our system of jurisprudence as an accused’s right to a jury trial.” State v. Boone, 293 N.C. 702, 712, 239 S.E.2d 459, 465 (1977) TA \l "State v. Boone, 293 N.C. 702, 712, 239 S.E.2d 459, 465 (1977)" \s "State v. Boone, 293 N.C. 702, 712, 239 S.E.2d 459, 465 (1977)" \c 1 . The Superior Court’s erroneous grant of the State’s motion to dismiss denied Mr. Dudley his constitutional right to a trial by jury TA \l "N.C. Const. art. I, § 24" \s "N.C. Const. art. I, § 24" \c 7 , and should be reversed. 
PRAYER FOR RELIEF
Wherefore, Mr. Dudley respectfully prays that this Court issue its writ of certiorari, reverse the trial court’s order, and remand this case to Superior Court for calendaring.

Respectfully submitted, this the 24th day of April, 2017.
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� The District Court judgment notes that Mr. Dudley was a “Level I” offender for misdemeanor sentencing purposes. Stalking is an A1 misdemeanor carrying a maximum Level I punishment of 60 days active jail time. See N.C.G.S. §§ 14-277.3A(d); 15A-1340.23(c)� TA \l "N.C.G.S. §§ 14-277.3A(d); 15A-1340.23(c)" \s "N.C.G.S. §§ 14-277.3A(d); 15A-1340.23(c)" \c 2 �.  


� The official commentary is of course not binding on this Court, but its inclusion “is some indication that the legislature expected and intended for the courts to turn to it for guidance when construing” the statute. State v. Williams, 315 N.C. 310, 327, 338 S.E.2d 75, 85 (1986)� TA \l "State v. Williams, 315 N.C. 310, 327, 338 S.E.2d 75, 85 (1986)" \s "State v. Williams, 315 N.C. 310, 327, 338 S.E.2d 75, 85 (1986)" \c 1 �.


� The District Court judge retains, however, the power to impose conditions of pre-trial release. N.C.G.S. § 15A-1431(f1)� TA \s "N.C.G.S. § 15A-1431(f1)" �. 





