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ISSUES PRESENTED
I. DID THE COURT OF APPEALS ERR BY UPHOLDING MR. SIMS’ LWOP SENTENCE BECAUSE THE RECORD DID NOT ESTABLISH THAT HE WAS ONE OF THE RARE JUVENILES WHO IS IRREPARABLY CORRUPT AND WARRANTS LWOP?

II. DID THE COURT OF APPEALS ERR BY ALLOWING THE TRIAL COURT TO DISREGARD UNCONTESTED MITIGATING EVIDENCE AND USE MITIGATING EVIDENCE THAT IT DID CONSIDER AS SUPPORT FOR ITS DECISION TO IMPOSE LWOP?
III. DID THE COURT OF APPEALS ERR BY PERMITTING THE TRIAL COURT TO IMPOSE AN LWOP SENTENCE BASED ON A FLAWED UNDERSTANDING OF THE MILLER FACTORS?

IV. DID THE COURT OF APPEALS ERR BY FAILING TO EXPLAIN HOW THE TRIAL COURT’S FINDINGS ON THE MILLER FACTORS SUPPORTED THE CONCLUSION THAT MR. SIMS WARRANTED A SENTENCE OF LWOP?
INTRODUCTION
North Carolina’s Miller-fix law was enacted to guide trial courts in sentencing juvenile defendants convicted of first-degree murder.  Although the law provides courts with mitigating factors and other guidelines, any decision under the law must be made “in light of the substantive standard enunciated in Miller.”  State v. James, 371 N.C. 77, 89, 813 S.E.2d 195, 204 (2018) TA \l "State v. James, 371 N.C. 77, 89, 813 S.E.2d 195, 204 (2018)" \s "State v. James, 371 N.C. 77, 89, 813 S.E.2d 195, 204 (2018)" \c 1 .  The opinion issued by the Court of Appeals in this case, which upheld an LWOP sentence imposed under the law, strays too far from the principles that guided the Supreme Court’s decision in Miller.  As part of its opinion, the Court upheld Mr. Sims’ LWOP sentence even though he demonstrated that his role in the murder was not the result of irreparable corruption.  The Court of Appeals also upheld the trial court’s failure to consider uncontested mitigating evidence, allowed the trial court to use mitigating evidence that it actually considered to support the higher sentence of LWOP, and misinterpreted three of the Miller factors.   And, finally, the Court of Appeals failed to apply the standard under Miller to the trial court’s findings.  For all these reasons, the opinion below is inconsistent with Miller and must be reversed.

STATEMENT OF THE CASE

On 2 October 2000, Mr. Sims was indicted for first-degree murder.  (R p 7)  At the time of the offense, he was 17.  (R p 3)  Mr. Sims was tried capitally and found guilty based on felony murder and premeditation and deliberation.  (R p 12)  During the penalty phase, the jury found two aggravating factors.  (R pp 15-16)  One or more jurors also found 16 mitigating factors, including that Mr. Sims was young, had limited intellectual abilities, was significantly developmentally delayed, had an unstable home life, and was remorseful.  (R pp 16-19)  On 24 August 2001, Mr. Sims was sentenced to LWOP based on the unanimous recommendation of the jury.  (R pp 20, 23-24)

Mr. Sims appealed.  On 18 November 2003, the Court of Appeals affirmed his conviction.  (R pp 30-54)  On 4 April 2013, Mr. Sims filed a motion for appropriate relief asserting that his sentence of LWOP violated Miller v. Alabama, 567 U.S. 460, 183 L. Ed. 2d 407 (2012) TA \l "Miller v. Alabama, 567 U.S. ___, 183 L. Ed. 2d 407 (2012)" \s "Miller v. Alabama, 567 U.S. ___, 183 L. Ed. 2d 407 (2012)" \c 1 .  (R pp 56-100)  Mr. Sims’ case was then heard for re-sentencing on February 20, 2014 before the Honorable Jack Jenkins.  On 21 March 2014, Judge Jenkins filed a written order imposing an LWOP sentence.  (R pp 145-53)  Mr. Sims appealed.  In an opinion dated 7 August 2018, the Court of Appeals affirmed the sentence.  State v. Sims, ___ N.C. App. ___, 818 S.E.2d 401 (2018) TA \l "State v. Sims, ___ N.C. App. ___, 818 S.E.2d 401 (2018)" \s "State v. Sims, ___ N.C. App. ___, 818 S.E.2d 401 (2018)" \c 1 .
On 11 September 2018, Mr. Sims filed a notice of appeal and petition for discretionary review with this Court.  On 5 December 2018, this Court issued orders denying Mr. Sims’ notice of appeal, but granting his petition for discretionary review.

Statement of the GROUNDS FOR APPELLATE REVIEW
Review of the decision of the Court of Appeals in this case is based on this Court’s order allowing Mr. Sims’ petition for discretionary review under N.C. R. App. P. 15 TA \l "N.C. R. App. P. 15" \s "N.C. R. App. P. 15" \c 3  and N.C.G.S. § 7A-31 TA \l "N.C.G.S. § 7A-31" \s "N.C.G.S. § 7A-31" \c 2 .  
Statement of the FACTS

Mr. Sims was born on 22 July 1982 in Smithfield, North Carolina to Mitchell Sims and Sophie Strickland.  (T pp 86, 91)  Mr. Sims’ father and mother never married.  (T p 90)  Both parents abused drugs, including marijuana and crack cocaine.  (T pp 90, 92)  Ms. Strickland eventually left Mr. Sims’ father because he “beat on [her] all the time.”  (T pp 92, 94)  Afterward, Mr. Sims’ father was “in and out” of prison.  (T p 92)  Mr. Sims occasionally visited his father when his father was not incarcerated.  During one visit, Mr. Sims’ father “busted” Mr. Sims’ nose because he refused to eat part of his dinner.  (T pp 93, 137)  Mr. Sims never visited his father again.  (T p 93)
In 1984, when Mr. Sims was two years old, Ms. Strickland moved to Florida and found work at a fast food restaurant.  (T p 87)  Mr. Sims initially remained in North Carolina with Ms. Strickland’s mother.  At some point, however, he moved to Florida to live with Ms. Strickland.  (T p 88)  Mr. Sims then lived with his mother in at least four different towns in Florida.  (T p 135)  When Mr. Sims was in elementary school in Florida, he did poorly and was placed in special education classes.  (T p 96)  He was also charged as a juvenile for armed robbery, but he was ever adjudicated or convicted of the charge.  (T p 78) 

One of Mr. Sims’ influences as a child was his uncle Tommy.  Whatever his uncle did, Mr. Sims wanted to do.  (T p 139)  When Mr. Sims was 11, his uncle introduced him to marijuana.  (T p 138)  Mr. Sims also saw his uncle use cocaine.  Later, Mr. Sims used cocaine himself.  (T p 139)

In 1997, when Mr. Sims was 15, he moved to Newton Grove, North Carolina and attended ninth grade at Hobbton High School.  (T pp 97, 135)  He failed all of his classes and then failed the North Carolina Competency Test.  (R pp 134-35)  The following year, he repeated ninth grade.  (R p 134)  During his second year in ninth grade, he was accused of stealing from the boys’ locker room and was expelled.  (T p 78)

In 1998 or 1999, Mr. Sims met Chris Bell through Chad Williams, a mutual friend.  (T p 134)  Ms. Strickland, Mr. Sims’ mother, testified that Mr. Sims’ behavior was not bad before he met Bell.  After Mr. Sims met Bell, he would not listen to her.  (T p 105)  Ms. Strickland also told Mr. Sims to stay away from Bell, but Mr. Sims continued to hang out with him.  (T p 108)  On the night of 3 January 2000, Bell told Mr. Sims and Williams that they needed to help him steal a car so he could leave the state and avoid a probation violation hearing.  Williams agreed.  Mr. Sims agreed, as well, stating, “I’m down with whatever.”  (T p 173)

Sometime later that night, the three saw Elleze Kennedy leave a nearby restaurant and drive to her house a few blocks away.  They decided to steal her car and then confronted her with a BB gun outside of her house.  Ms. Kennedy yelled, but Bell hit her and she fell to the ground.  Williams then grabbed the keys and gave them to Mr. Sims so he could drive the car.  (R p 31)  Bell then ordered Mr. Sims and Williams to put Ms. Kennedy in the back seat of her car.  When Williams grabbed Ms. Kennedy, she bit him on the hand.  Williams then struck Ms. Kennedy in the jaw and put her in the back seat with Mr. Sims’ help.  (R p 31)

As they drove, Ms. Kennedy repeatedly asked where they were going.  In response, Bell told Ms. Kennedy to shut up and hit her in the face multiple times with a pistol.  (R p 31)  The three eventually put Ms. Kennedy, who was by that time unconscious, in the trunk of the car and continued driving.  (R p 32)  The three men eventually drove to a trailer park and smoked marijuana.  After they returned to the car, Williams told Bell and Mr. Sims that he would not go to Florida in a stolen car with a woman in the trunk.  He then got out of the car and walked away.  Bell and Mr. Sims drove away, but returned and told Williams that they had dropped Ms. Kennedy off at a fast food restaurant.  (R p 32)  Williams later learned that Bell and Mr. Sims had actually kept Ms. Kennedy in the trunk of the car.  (R p 33)

The three men then drove to a field near Mr. Sims’ brother’s house.  Williams asked to let Ms. Kennedy go, but Bell refused because he did not want her to be a witness against him.  (R p 34)  Bell also asked Mr. Sims for a lighter, which Mr. Sims provided.  Bell then lit his jacket, which was covered in blood, on fire and threw it into the car.  (R p 34)  Ms. Kennedy was still in the trunk and later died from carbon monoxide poisoning.  (R p 36)  The next day, Bell and Mr. Sims wiped the car down to remove fingerprints.  (R p 34)  Police officers found that car soon after and connected Mr. Sims to the case, arresting him on 6 January 2000.  (R pp 3-4, 35)

In late 2000 and early 2001, Mr. Sims was evaluated by a psychologist in preparation for his murder trial.  As part of the evaluation, the psychologist determined that Mr. Sims’ intellectual skills were “way below average” and that he had an overall IQ of 77, which fell within the borderline range.  (T pp 60-61, 66, 72)  The psychologist also determined that Mr. Sims read and did math at a fourth-grade level and spelled at a first-grade level.  (T p 61)  According to the psychologist, Mr. Sims did not fit the criteria for a psychopath.  (T p 65)  He diagnosed Mr. Sims with attention deficit hyperactivity disorder and personality disorder.  (T p 67)  
The psychologist believed that Mr. Sims had little significant adult supervision while growing up and that he and his brother “raised themselves.”  (T pp 68, 69-70)  Although the psychologist testified that Mr. Sims would have known that his involvement in Ms. Kennedy’s death was wrong, (T p 80), he also concluded that Mr. Sims’ psychological maturity at the time was that of an eight or ten year old and that Mr. Sims showed evidence of “extremely poor judgment.”  (T pp 66, 72)  In a written report, he observed that Mr. Sims was “virtually unable to plan ahead or think problems through” and that Mr. Sims had “very limited psychological resources . . . .”  (R p 141)

When Mr. Sims first entered prison after his conviction in 2001, he believed his life was over.  (T p 133)  He also told a prison psychiatrist that he was depressed because he was in prison when he should not be.  (T p 151)  A mental health assessment from the Department of Correction stated that his IQ at the time was 96.  (R p 109)    Mr. Sims then got jobs as a barber, janitor, groundskeeper, and member of a maintenance crew.  (T pp 126-27)  He also participated in weight-lifting, basketball, and volleyball competitions; took vocational courses; and participated in stress and anger management programs.  (R pp 129-30, T p 122)  In 2013, he earned a G.E.D.  (T p 222, R pp 132-33)  Over the course of his incarceration, Mr. Sims accumulated 27 infractions.  (R p 113)  Despite the infractions, Mr. Sims had been moved from close custody to medium custody by the time of the re-sentencing hearing.  (T p 121)
At the 2014 sentencing hearing, Mr. Sims testified that he had had time to think about Ms. Kennedy’s death, that he thought about her every day, and that he wished he could “take it all back.”  (T p 143)  He regretted not helping Ms. Kennedy or calling police.  (T pp 143, 158)

On 21 March 2014, Judge Jenkins filed a written order imposing an LWOP sentence.  (R pp 145-53)  As part of the order, Judge Jenkins made the following findings:

1. Age.  The Court finds that the defendant was 17 and 1/2 at the time of this murder, and therefore his age is less of a mitigating factor that it would be [sic] were he not so close to the age of criminal adult responsibility.  Further, considering Miller v. Alabama to be instructive as to this factor, the Court notes that the two defendants in Miller, Jackson and Miller, were 14 at the time that each committed the murder for which he was convicted.  Defendant Jackson was convicted solely on a felony murder theory and his initial role in the murder was as a getaway driver, and he was not the one who shot the victim.  Defendant Miller had a very troubled childhood which included time in foster care and multiple suicide attempts.  Miller killed a drug dealer that apparently provided drugs to Miller’s mother and the killing occurred after a physical altercation with the victim.  The Court finds that the defendant’s age is not a considerable mitigating factor in this case.

2. Immaturity.  The Court does not find this factor to be a significant mitigating factor in this case based on all the evidence presented. The Court notes that any juvenile by definition is going to be immature, but that there was no evidence of any specific immaturity that mitigates the defendant’s conduct in this case. 

3. Ability to appreciate the risks of the conduct. Dr. Harbin, the defendant’s psychologist, testified that in spite of the defendant’s diagnoses and mental health issues, the defendant would have known that the acts he and his co-defendants committed while they stole Ms. Kennedy’s car, kidnapped her, and ultimately murdered her were wrong.

4. Intellectual Capacity. The Court finds that the defendant’s intellectual capacity was below normal. Nevertheless, the Court finds that at the time of Ms. Kennedy’s murder, the defendant was able to drive a car, to work at Hardee’s, to be sophisticated enough to try to hide evidence in multiple ways at multiple places, and to work with his co-defendants to hide evidence and to try to hide Ms. Kennedy’s car so it would not be found.

5. Prior Record.  The defendant’s formal criminal record as found on the defendant’s prior record level worksheet was for possession of drug paraphernalia.  However, the Court notes that because the defendant was 17 1/2, he had only been an adult for criminal purposes in North Carolina courts for a short period of time.  The Court considers the defendant’s Armed Robbery juvenile situation in Florida and the defendant’s removal from high school for stealing as probative evidence in this case, specifically because both occurrences occurred when the defendant was with others, and the defendant denied culpability in Ms. Kennedy’s murder and the other two incidents.  The Court does not find this to be a compelling mitigating factor for the defendant.

6. Mental Health.  Dr. Harbin testified both at trial and at the February 20, 2014 evidentiary hearing that he diagnosed the defendant with ADHD and a Personality Disorder Not Otherwise Specified.  The Court finds that although the defendant did have mental health issues around the time of the murder, they do not rise to the level to provide much mitigation. Many people have ADHD, and a non-specified personality disorder is not an unusual diagnosis. Many people function fine in society with these issues.

7. Familiar or Peer Pressure exerted on the defendant.

A. The Court finds there was no familial pressure exerted on the defendant to commit this crime.  In fact, the opposite is true. Sophia Strickland, Sims’ mother, testified both at the trial and at the February 20, 2014 evidentiary hearing that she had warned Sims repeatedly to stay away from the co-defendant’s [sic] in this case.  Specifically, Ms. Strickland stated at the evidentiary hearing that if Sims continued to hang out with his co-defendants, something bad was going to happen.  Further, Sims’ sister, Tashia Strickland, also told Sims that she did not like the co-defendants, that the co-defendants were not welcome at her residence, and that Sims should not hang out with them.  Also, Vicki Krch [sic], Sims’ Hardee's manager, who tried to help Sims when she could, sometimes gave Sims a free ride to work, bought Sims a coat, and fed Sims’ younger brother for free, warned Sims not to hang out with the co-defendants, one of whom had worked for her and she knew well. The Court finds that the defendant refused to listen to his family members’ warnings to stay away from the co-defendants.

B. Peer Pressure. There was no evidence in this case that Sims was threatened or coerced to do any of the things he did during the kidnapping, assault, murder, and burning of Ms. Kennedy’s car. At trial, co-defendant Chad Williams stated that when Chris Bell first brought up the idea of stealing the car, Sims stated “I’m down for whatever.” The only evidence that may fit in this category is Dr. Harbin’s testimony that the defendant could be easily influenced.  Nevertheless, the defendant made a choice to be with his co-defendants during Ms. Kennedy’s murder, and actively participated in it.  The evidence demonstrated that the defendant was apparently only easily influenced by his friends, but not his family who consistently told him to avoid the co-defendants.  This demonstrates that the defendant made choices as to whom he would listen.

8. Likelihood the defendant would benefit from rehabilitation in confinement.  The defendant’s prison records demonstrate that the defendant has been charged and found responsible for well over 20 infractions while in prison.  He consistently refused many efforts to obtain substance abuse treatment. While the defendant has in fact obtained his GED which the Court finds is an important step towards rehabilitation, the Court notes that the defendant during the first ten years plus of his confinement often refused multiple case managers pleas to obtain his G.E.D.  According to prison records submitted into evidence during the February 20, 2014 evidentiary hearing, the Court notes that during a 2009 meeting with a psychiatrist the defendant noted that he was depressed in part because he was in prison and should not be. The Court finds that throughout the defendant’s life he did not adjust well to whatever environment he was in.  The Court finds that in recent years, the defendant has seemed to do somewhat better in prison, which includes being moved to medium custody.  Most importantly to this Court, the evidence demonstrates that in prison, the defendant is in a rigid, structured environment, which best serves to help him with his mental health issues, and serves to protect the public from the defendant, who on multiple occasions in non-structured environments committed unlawful acts when in the company of others.
9. Any other mitigating factor or circumstance. The Court does not find any other mitigating factor or circumstance that is probative or relevant to the Court’s determination in this case.

(R pp 145-53) (footnotes omitted).
  Mr. Sims appealed the order.

In an opinion dated 7 August 2018, the Court of Appeals affirmed the sentence.   TA \s "State v. Sims, ___ N.C. App. ___, 818 S.E.2d 401 (2018)" State v. Sims, ___ N.C. App. ___, 818 S.E.2d 401 (2018).  As part of the opinion, the Court of Appeals held that the trial court’s findings on the Miller factors were proper.  The Court of Appeals held, for example, that the trial court properly applied the mitigating factor on the ability to appreciate the risks and consequences of conduct because it found that Mr. Sims would have known that his actions “were wrong.”  Id. at ___, 818 S.E.2d at 409.  The Court also stated that the trial court’s decision to include conduct that did not result in a conviction in its analysis of the prior record mitigating factor was not improper because N.C.G.S. § 15A-1340.19B “does not define” the term “prior record.”  Id. at ___,  TA \s "State v. Sims, ___ N.C. App. ___, 818 S.E.2d 401 (2018)" 818 S.E.2d at 410.  The Court also upheld the trial court’s finding on the peer pressure mitigating factor that there was “no evidence in the case that [Mr. Sims] was threatened or coerced” to participate in the murder, reasoning that it reflected a “deliberate choice” by Mr. Sims to join his co-defendants and take part in the murder.  Id. at ___,  TA \s "State v. Sims, ___ N.C. App. ___, 818 S.E.2d 401 (2018)" 818 S.E.2d at 411.

With respect to the immaturity mitigating factor, the Court of Appeals held that the trial court did not disregard evidence that Mr. Sims and his brother raised themselves and that on the offense date, Mr. Sims had the psychological maturity of an eight or ten year old.  According to the Court of Appeals, the trial court made two evidentiary findings that “clearly show” the court considered the psychologist’s testimony on the question of immaturity.  Id. at ___, 818 S.E.2d at 411.  The Court of Appeals also held that the trial court did not use Mr. Sims’ efforts at reform in prison against him because the trial court found that Mr. Sims “would do best in a rigid, structured environment like prison.”  Id. at ___, 818 S.E.2d at 412.

After reviewing the trial court’s findings, the Court of Appeals stated,

While Miller states that life without parole would be an uncommon punishment for juvenile offenders, the trial court has apparently determined that [Mr. Sims] is one of those “rare juvenile offenders” for whom it is appropriate. See Miller, 567 U.S. at 479, 183 L. Ed. 2d at 424. The trial court’s unchallenged evidentiary findings combined with its ultimate findings regarding the Miller factors demonstrate that the trial court’s determination was the result of a reasoned decision. Therefore, the trial court did not abuse its discretion in weighing the Miller factors to determine [Mr. Sims’] sentence.

Id. at ___,  TA \s "State v. Sims, ___ N.C. App. ___, 818 S.E.2d 401 (2018)" 818 S.E.2d at 412-13.  The Court of Appeals did not determine whether the trial court’s findings satisfied the substantive standard under Miller.

In a separate opinion, the Honorable Donna Stroud concurred in the result only.  Id.  She noted that trial courts in North Carolina have struggled with the proper application of Miller, which requires them to determine that the defendant will remain irreparably corrupt or permanently incorrigible decades after sentencing.  She also observed that there is a risk that, under current law, mitigating evidence presented at sentencing hearings “can be turned against” Miller defendants and used to support LWOP sentences.   TA \s "State v. Sims, ___ N.C. App. ___, 818 S.E.2d 401 (2018)" Id.

STANDARD OF REVIEW

A decision of the Court of Appeals is reviewed by this Court for any error of law.  State v. Brooks, 337 N.C. 132, 149, 446 S.E.2d 579, 590 (1994 TA \l "State v. Brooks, 337 N.C. 132, 149, 446 S.E.2d 579, 590 (1994" \s "State v. Brooks, 337 N.C. 132, 149, 446 S.E.2d 579, 590 (1994" \c 1 ).

ARGUMENT

I. The Court of Appeals erred by upholding Mr. Sims’ LWOP sentence because the RECORD did not establish that he was one of the rare juveniles who is irreparably corrupt and warrants LWOP.

LWOP sentences should be “exceedingly rare” and reserved only for “those juvenile defendants whose crimes reflect irreparable corruption rather than transient immaturity.”  State v. James, 371 N.C. 77, 94-97, 813 S.E.2d 195, 207-09 (2018) TA \l "State v. James, 371 N.C. 77, 94-97, 813 S.E.2d 195, 207-09 (2018)" \s "State v. James, 371 N.C. 77, 94-97, 813 S.E.2d 195, 207-09 (2018)" \c 1 .  The LWOP sentence imposed in this case violates the Eight Amendment because Mr. Sims demonstrated that his participation in the murder of Ms. Kennedy reflected transient immaturity and that he was not one of the exceedingly rare juveniles who are irreparably corrupt.  Consequently, this case must be remanded to Onslow County Superior Court for entry of a sentence of life with the possibility of parole. 

A. Mr. Sims demonstrated that his role in Ms. Kennedy’s death was the result of transient immaturity TA \l "N.C. Gen. Stat. § 15A-1025" \s "N.C. GEN. STAT. § 15A-1025" \c 2 .

In the opinion below, the Court of Appeals rejected Mr. Sims’ argument about the constitutionality of his sentence based on its review of the trial court’s findings on the Miller factors.  State v. Sims, ___ N.C. App. ___, ___, 818 S.E.2d 401, 412 (2018).  However, the Supreme Court of the United States has explained that even if a sentencing court considers a child’s age before imposing an LWOP sentence, “that sentence still violates the Eighth Amendment for a child whose crime reflects ‘unfortunate yet transient immaturity.’”  Montgomery v. Louisiana, 577 U.S. ___, ___, 193 L. Ed. 2d 599, 619 (2016) TA \l "Montgomery v. Louisiana, ___ U.S. ___, ___, 193 L. Ed. 2d 599, 619 (2016)" \s "Montgomery v. Louisiana, ___ U.S. ___, ___, 193 L. Ed. 2d 599, 619 (2016)" \c 1  (quoting Miller v. Alabama, 567 U.S. 460, 479, 183 L. Ed. 2d 407, 424 (2012) TA \l "Miller v. Alabama, 567 U.S. 460, 479, 183 L. Ed. 2d 407, 424 (2012)" \s "Miller v. Alabama, 567 U.S. 460, 479, 183 L. Ed. 2d 407, 424 (2012)" \c 1  (emphasis added).  Thus, even if a trial court imposes LWOP after making findings on all of the Miller factors, and those findings are supported by the evidence, the LWOP sentence is still unconstitutional if the defendant is not one of the rare juveniles who is irreparably corrupt.  

In Miller, the Supreme Court held that the differences between children and adults “counsel against irrevocably sentencing [juveniles] to a lifetime in prison.”  Miller, 567 U.S. at 480, 183 L. Ed. 2d at 424 (emphasis added).  According to the Court, juveniles are different from adults in that they (1) have “[a] lack of maturity and an underdeveloped sense of responsibility,” (2) “are more vulnerable or susceptible to negative influences and outside pressures, including peer pressure,” and (3) their character “is not as well formed.”  Roper v. Simmons, 543 U.S. 551, 569-70, 161 L. Ed. 2d 1, 22 (2005) TA \l "Roper v. Simmons, 543 U.S. 551, 573, 161 L. Ed. 2d 1, 24 (2005)" \s "Roper v. Simmons, 543 U.S. 551, 573, 161 L. Ed. 2d 1, 24 (2005)" \c 1 .  The Court also stated in Miller that LWOP sentences would be uncommon for juveniles because juveniles have “diminished culpability and heightened capacity for change.”   TA \l "Miller v. Alabama, 567 U.S. ___, ___​​​​​​​​​, 183 L. Ed. 2d 407, 419-20 (2012)" \s "Miller v. Alabama, 567 U.S. ___, ___, 183 L. Ed. 2d 407, 419-20 (2012)" \c 1 Miller, 567 U.S. at 471, 183 L. Ed. 2d at 418.  Based on Miller, this Court explained that LWOP sentences for juveniles should be “exceedingly rare.”   TA \s "State v. James, 371 N.C. 77, 89, 813 S.E.2d 195, 204 (2018)" James, 371 N.C. at 97, 813 S.E.2d at 209.

When the Supreme Court issued its opinions in Miller and Montgomery, it did not define the terms “transient immaturity” and “irreparable corruption.”  However, the terms are two sides of the same coin.  According to Montgomery, those juveniles who show an “inability to reform” would “continue to serve life sentences” while those who demonstrate that they are “capable of change” would be granted the “opportunity for release.”   TA \s "Montgomery v. Louisiana, ___ U.S. ___, ___, 193 L. Ed. 2d 599, 619 (2016)" Montgomery, 577 U.S. at ___, 193 L. Ed. 2d at 622.  As Judge Stroud explained in her concurring opinion below, irreparable corruption is a “very high standard.”   TA \s "State v. Sims, ___ N.C. App. ___, 818 S.E.2d 401 (2018)" Sims, ___ N.C. App. at ___, 818 S.E.2d at 413 (Stroud, J., concurring).  According to Judge Stroud,

the trial court should be satisfied that in 25 years, in 35 years, in 55 years – when the defendant may be in his seventies or eighties – he will likely still remain incorrigible or corrupt, just as he was as a teenager, so that even then parole is not appropriate.
Id.  At bottom, the terms require the trial court to determine whether the juvenile can be redeemed.
In this case, the record did not establish that Mr. Sims was one of the exceedingly rare juveniles who can never be redeemed.  Instead, the evidence showed that his role in the murder of Ms. Kennedy was the result of transient immaturity.  Mr. Sims’ culpability was diminished due to intellectual and developmental difficulties and a susceptibility to peer pressure.  Moreover, he also demonstrated the ability to be reformed.  

First, Mr. Sims faced significant intellectual and developmental challenges on the offense date for this case.  He had a lifelong history of intellectual limitations, beginning in elementary school where he was placed in special education classes.  (T p 96)  After entering high school, he flunked all of his classes, failed the North Carolina Competency Test, and was required to repeat ninth grade.  (R pp 134-35)  At the time of trial, he read and did math at a fourth-grade level, and spelled at a first-grade level.  (T pp 60-61, 66)  In 2001, Mr. Sims was given an IQ test.  He scored 77, placing him in the borderline range.  (T pp 60-61)  A Department of Correction assessment given around the same time indicated that Mr. Sims had an IQ of 96. (R p 109)
In addition to a lack of meaningful adult supervision growing up, his psychological maturity at the time of the crime was “that of an eight- or a ten-year-old.”  (T p 72)  According to the psychologist, Mr. Sims’ stress tolerance and coping skills were immature and he had “extremely poor judgment.”  (T p 66)  In his report on Mr. Sims, he concluded that Mr. Sims was “virtually unable to plan ahead or think problems through.”  (R p 141)  He also concluded that Mr. Sims’ ability to weigh alternatives or consider options was “extremely limited.”  (R p 142)  
Second, the evidence indicated that Mr. Sims’ involvement in the murder was based at least in part on peer pressure.  Mr. Sims did not act alone and, in fact, did not himself kill Ms. Kennedy.  Instead, the murder involved two other adolescents.  (R pp 30-35)  The involvement of multiple adolescents in the crime was indicative of peer pressure because adolescents tend to engage in riskier behavior “in groups than they would engage in alone.”  Barry C. Feld, Unmitigated Punishment: Adolescent Criminal Responsibility and LWOP Sentences, 10 J. L. Fam. Stud. 11, 55 (2007) TA \l "Barry C. Feld, Unmitigated Punishment: Adolescent Criminal Responsibility and LWOP Sentences, 10 J. L. Fam. Stud. 11, 55 (2007)" \s "Barry C. Feld, Unmitigated Punishment: Adolescent Criminal Responsibility and LWOP Sentences, 10 J. L. Fam. Stud. 11, 55 (2007)" \c 3 .

Further, although Mr. Sims agreed to participate in the plan to kidnap and murder Ms. Kennedy, he did so at least in part at the direction of Bell.  Bell persuaded Mr. Sims to help him steal a car in order to avoid a probation violation hearing.  (R p 31)  Bell also directed Mr. Sims to provide him with a lighter that Bell used to burn his jacket and, ultimately, the car in which Ms. Kennedy was held.  (R p 34)  The following morning, Bell told Mr. Sims to check the car and make sure Ms. Kennedy was dead.  (R p 34)  These facts, too, were indicative of peer pressure.  An adolescent’s “ability to resist negative peer influences emerges gradually and does not approach adult-levels until the late-teens and early-twenties.”   TA \s "Barry C. Feld, Unmitigated Punishment: Adolescent Criminal Responsibility and LWOP Sentences, 10 J. L. Fam. Stud. 11, 55 (2007)" Feld, supra at 56.  Because Mr. Sims had the psychological maturity “of an eight- or a ten-year-old,” his ability to resist the influence of Bell was significantly diminished.

Third, notwithstanding Mr. Sims’ intellectual and developmental difficulties and susceptibility to peer pressure, he demonstrated the potential for rehabilitation.  During his time in prison, Mr. Sims worked as a barber, janitor, groundskeeper, and member of a maintenance crew.  (T pp 126-27)  He took vocational courses and completed programs in stress and anger management.  (T p 122)  He also participated in weight-lifting, basketball, and volleyball competitions.  (T p 122)  In 2013, Mr. Sims earned a G.E.D.  (T p 122, R pp 132-33)  Although Mr. Sims had accumulated 27 infractions, the Department of Correction nevertheless moved him from close custody to the less restrictive setting of medium custody based on his improvements in prison.  (T p 121)

Taking all of these factors into consideration, Mr. Sims did not warrant an LWOP sentence.  His intellectual difficulties and developmental delays mitigated his culpability in this case.  A person with the intellectual abilities of a fourth grader and the psychological maturity of an 8- to 10-year old simply cannot make rational, mature decisions and is far more likely to be led astray by others.  Mr. Sims’ poor coping skills, poor judgment, and inability to plan or negotiate challenges are precisely the sort of limitations that might lead a young person to participate in a reckless and violent crime at the request of a peer.  Indeed, this case is an example of why the Supreme Court acknowledged in Roper and Miller that juveniles have diminished culpability.  

And, yet, despite his limitations, Mr. Sims showed that he can, in fact, be rehabilitated.  He demonstrated the ability to grow and mature.  He showed that he could gain some level of responsibility in prison and make some achievements while incarcerated.  In short, he is not one of the exceedingly rare juveniles who can never be redeemed.
B. Conclusion TA \l "N.C. Gen. Stat. § 15A-1025" \s "N.C. GEN. STAT. § 15A-1025" \c 2 .

Juvenile defendants convicted of first-degree murder “must be given the opportunity to show their crime did not reflect irreparable corruption; and, if it did not, their hope for some years of life outside prison walls must be restored.”   TA \s "Montgomery v. Louisiana, ___ U.S. ___, ___, 193 L. Ed. 2d 599, 619 (2016)" Montgomery, 577 U.S. at ___, 193 L. Ed. 2d at 622.  Here, Mr. Sims showed that he was not irreparably corrupt and that his role in Ms. Kennedy’s murder was the result of transient immaturity.  Accordingly, this case must be remanded to Onslow County Superior Court for entry of a sentence of life with the possibility of parole.

II. The Court of Appeals erred BY ALLOWING THE TRIAL COURT TO DISREGARD UNCONTESTED MITIGATING EVIDENCE AND USE MITIGATING EVIDENCE THAT IT DID CONSIDER AS SUPPORT FOR ITS DECISION TO IMPOSE LWOP.

If this Court disagrees with the conclusion that Mr. Sims was not one of the exceedingly rare juveniles who is so irreparably corrupt that redemption is impossible, it must nevertheless remand this case for a new sentencing hearing because the Court of Appeals erroneously upheld the trial court’s failure to properly consider mitigating evidence in this case.  Although Mr. Sims presented unrebutted expert testimony that he had the maturity of an “eight- or a ten-year-old” on the offense date (T p 72), the trial court determined that there was “no evidence of any specific immaturity that mitigates the defendant’s conduct in this case.”  (R p 151, A p 7)  The court also disregarded evidence that Mr. Sims was unable to plan ahead.  In addition, the trial court failed to give mitigating value to the limited evidence that it actually did consider on the question of immaturity.  And, finally, the trial court improperly used evidence of Mr. Sims’ potential for rehabilitation to justify imposing an LWOP sentence.  Because the trial court failed to properly consider the mitigating evidence that Mr. Sims presented, this case must be remanded for a new sentencing hearing.

A. The trial court refused to consider significant, uncontested mitigating evidence TA \l "N.C. Gen. Stat. § 15A-1025" \s "N.C. GEN. STAT. § 15A-1025" \c 2 .

A juvenile defendant convicted of first-degree murder must be sentenced in accordance with N.C.G.S. § 15A-1340.19A, et seq.  If the defendant was convicted under a theory of premeditation and deliberation, the court must “conduct a hearing to determine whether the defendant should be sentenced to life imprisonment without parole . . . or a lesser sentence of life imprisonment with parole.”  N.C.G.S. 15A-1340.19B(b)(2) TA \l "N.C.G.S. 15A-1340.19B(b)(2)" \s "N.C.G.S. 15A-1340.19B(b)(2)" \c 2 .  At the hearing, the defendant may present evidence of mitigating circumstances.  There are eight enumerated mitigating factors, plus a catchall mitigating factor.  N.C.G.S. § 15A-1340.19B(c) TA \l "N.C.G.S. § 15A-1340.19B(c)" \s "N.C.G.S. § 15A-1340.19B(c)" \c 2 .  
At the conclusion of the sentencing hearing, the court must consider any mitigating factors in the case and determine whether, “based upon all the circumstances of the offense and the particular circumstances of the defendant, the defendant should be sentenced to life imprisonment with parole instead of life imprisonment without parole.”  N.C.G.S. § 15A-1340.19C(a) TA \l "N.C.G.S. § 15A-1340.19C(a)" \s "N.C.G.S. § 15A-1340.19C(a)" \c 2 .  The court’s decision on the sentence must be made “in light of the substantive standard enunciated in Miller,” which stated that LWOP sentences “should be reserved for those juvenile defendants whose crimes reflect irreparable corruption rather than transient immaturity.”   TA \s "State v. James, 371 N.C. 77, 89, 813 S.E.2d 195, 204 (2018)" State v. James, 371 N.C. 77, 94, 813 S.E.2d 195, 207 (2018).  The court must also make findings “on the absence or presence of any mitigating factors and such other findings as the court deems appropriate to include in the order.”  Id.
It is “now well established” that a sentencer “may not refuse to consider” any relevant mitigating evidence presented at a sentencing hearing.  Skipper v. South Carolina, 476 U.S. 1, 4, 90 L. Ed. 2d 1, 6 (1986). TA \l "Skipper v. South Carolina, 476 U.S. 1, 4, 90 L. Ed. 2d 1, 6 (1986)" \s "Skipper v. South Carolina, 476 U.S. 1, 4, 90 L. Ed. 2d 1, 6 (1986)" \c 1   Indeed, this Court has itself made clear that a sentencer may not disregard relevant mitigating evidence that a defendant proffers at sentencing.  State v. Fletcher, 354 N.C. 455, 471, 555 S.E.2d 534, 544 (2001) TA \l "State v. Fletcher, 354 N.C. 455, 471, 555 S.E.2d 534, 544 (2001)" \s "State v. Fletcher, 354 N.C. 455, 471, 555 S.E.2d 534, 544 (2001)" \c 1 ; State v. Robinson, 339 N.C. 263, 274, 451 S.E.2d 196, 203 (1994). TA \l "State v. Robinson, 339 N.C. 263, 274, 451 S.E.2d 196, 203 (1994)" \s "State v. Robinson, 339 N.C. 263, 274, 451 S.E.2d 196, 203 (1994)" \c 1   For its part, N.C.G.S. § 15A-1340.19C(a) specifies that when a court holds a Miller sentencing hearing, it “shall consider any mitigating factors” that are present in the case.  “As used in statutes, the word ‘shall’ is generally imperative or mandatory.”  State v. Johnson, 298 N.C. 355, 361, 259 S.E.2d 752, 757 (1979) TA \l "State v. Johnson, 298 N.C. 355, 361, 259 S.E.2d 752, 757 (1979)" \s "State v. Johnson, 298 N.C. 355, 361, 259 S.E.2d 752, 757 (1979)" \c 1 .

Despite the clear mandate in N.C.G.S. § 15A-1340.19C(a) requiring courts to consider “any mitigating factors,” the trial court in this case expressly disregarded significant, material mitigating evidence.  The second statutory mitigating factor under N.C.G.S. § 15A-1340.19B(c) is immaturity.  As part of its finding on the immaturity factor, the trial court stated that “any juvenile by definition is going to be immature, but that there was no evidence of any specific immaturity that mitigates the defendant’s conduct in this case.”  (R p 151, A p 7) (emphasis added)  Contrary to the court’s ruling, however, there actually was a significant amount of evidence of specific immaturity that mitigated Mr. Sims’ conduct.

The defense witnesses presented testimony showing that Mr. Sims’ childhood lacked any meaningful stability or adult supervision, and that he did poorly in school and was placed in special education classes.  (T p 96)  However, it was the psychologist’s testimony that shed the most light on the question of immaturity.  The psychologist testified at length about Mr. Sims’ IQ (77) and educational history, various psychological testing of Mr. Sims, and his diagnoses of Mr. Sims.  (T pp 56-73)  According to the psychologist, it appeared that for a “large percentage of the time . . . [Mr. Sims] and his brother raised themselves.”  (T p 70)  In his written report, the psychologist observed that Mr. Sims had “very limited psychological resources . . . .”  (R p 141)  At the end of his testimony, the psychologist concluded that Mr. Sims’

intellectual skills are way below average. His psychological maturity was, I would say at the time, that of an eight- or a ten-year-old. No sophistication. At the time, I would say that he would have had -- if he was on his own, he would have had problems taking care of anything more than basic, day-to-day necessities.

(T pp 72-73)
The State did not counter Mr. Sims’ evidence on the question of immaturity.  Indeed, the State did not present the testimony of its own expert, much less any testimony indicating that on the offense date, Mr. Sims possessed the maturity of an average 17-year old or even an adult.  The State also did not contest the psychologist’s qualifications or object to the psychologist testifying as an expert, (T p 57), or argue that the psychologist’s testimony on immaturity was somehow not credible.  To the contrary, the State actually conceded that the acts that Mr. Sims committed “were immature regardless of the age of the people that did them, whether they were in their 20s, 30s, or 40s.”  (T pp 168-69) (emphasis added)  As a result, the trial court had before it unchallenged expert testimony stating directly that by the time Mr. Sims was 17, he was no more mature than an 8- or 10-year old.  
And, yet, despite all that the psychologist stated in his testimony and report, the trial court found that there was no specific evidence of any immaturity that would have mitigated Mr. Sims’ conduct.  (R p 151)  This finding flew in the face of the psychologist’s lengthy, unrebutted testimony.  “To allow the trial court to ignore uncontradicted, credible evidence of . . . a mitigating factor would render the requirement that he consider the statutory factors meaningless, and would be counter to the objective that the punishment imposed take ‘into account factors that may diminish or increase the offender’s culpability.’”  State v. Jones, 309 N.C. 214, 219, 306 S.E.2d 451, 455 (1983). TA \l "State v. Jones, 309 N.C. 214, 219, 306 S.E.2d 451, 455 (1983)" \s "State v. Jones, 309 N.C. 214, 219, 306 S.E.2d 451, 455 (1983)" \c 1   Here, the trial court ignored uncontradicted, unchallenged, manifestly credible expert testimony on the question of Mr. Sims’ immaturity.  This case must therefore be remanded so that the trial court can properly consider this testimony before deciding on Mr. Sims’ sentence.

Although the trial court disregarded evidence of Mr. Sims’ immaturity, the Court of Appeals upheld the sentencing order on the ground that the trial court made two evidentiary findings that “clearly show” the court considered the evidence.   TA \s "State v. Sims, ___ N.C. App. ___, 818 S.E.2d 401 (2018)" State v. Sims, ___ N.C. App. ___, ___, 818 S.E.2d 401, 408 (2018).  However, the only relevant parts of the evidentiary findings were that Mr. Sims had “poor social skills, very poor judgment” and that he had a “hard time interacting with others and finds it harder to engage others and predict what others might do.”  (R p 150)  

It is true that a trial court is not required to find every fact that arises from the evidence.  Witherow v. Witherow, 99 N.C. App. 61, 63, 392 S.E.2d 627, 629 (1990), aff'd per curiam, 328 N.C. 324, 401 S.E.2d 362 (1991) TA \l "Witherow v. Witherow, 99 N.C. App. 61, 63, 392 S.E.2d 627, 629 (1990), aff'd per curiam, 328 N.C. 324, 401 S.E.2d 362 (1991)" \s "Witherow v. Witherow, 99 N.C. App. 61, 63, 392 S.E.2d 627, 629 (1990), aff'd per curiam, 328 N.C. 324, 401 S.E.2d 362 (1991)" \c 1 .  But the court is required to find those facts that are “material to the resolution of the dispute.”  Id.  Here, the trial court’s evidentiary findings made no mention of Mr. Sims’ upbringing and the lack of any adult supervision when he was a child.  The findings did not address the psychologist’s testimony that Mr. Sims was “very poorly developed” and that his stress tolerance and coping skills were immature.  Indeed, the findings did not indicate anywhere in the order that the sole expert who testified at hearing determined that on the offense date, Mr. Sims’ psychological maturity “was that of an eight- or a ten-year-old.”  These facts were material to the mitigating factor of “immaturity.”  Indeed, they were material to the very essence of the inquiry the court was required to undertake: determining whether Mr. Sims’ involvement in the murder was the result of “transient immaturity.”   TA \s "State v. James, 371 N.C. 77, 94-97, 813 S.E.2d 195, 207-09 (2018)" State v. James, 371 N.C. 77, 94, 813 S.E.2d 195, 207 (2018).  

Further, this was not a situation in which the trial court was required to choose between two opposing experts.  See State v. Bartlett, 368 N.C. 309, 312, 776 S.E.2d 672, 674 (2015) TA \l "State v. Bartlett, 368 N.C. 309, 312, 776 S.E.2d 672, 674 (2015)" \s "State v. Bartlett, 368 N.C. 309, 312, 776 S.E.2d 672, 674 (2015)" \c 1  (holding that the trial court was required to resolve a conflict in which two experts “sharply disagreed” about the defendant’s impairment).  This was also not a situation in which the trial court found that the psychologist was not credible.  Rather, the trial court cherry-picked portions of the psychologist’s testimony and thereby failed to make any finding whatsoever on the most salient parts of his testimony.  Ultimately, the opinion below must be reversed because it allowed the trial court to disregard uncontradicted mitigating evidence that went to the very heart of the sentencing hearing.

Similarly, the trial court disregarded unrebutted evidence about Mr. Sims’ ability to appreciate the risks and consequences of his conduct.  In his written report, the psychologist observed that Mr. Sims was “virtually unable to plan ahead or think problems through.”  (R p 141)  And, yet, the court discounted this mitigating factor because Mr. Sims “would have known” that his participation in Ms. Kennedy’s murder was wrong.  (R p 151)  However, this finding demonstrates that the court disregarded the evidence that most directly dealt with Mr. Sims’ ability to appreciate risk.
In its response to the petition for discretionary review in this case, the State argued that Mr. Sims’ assertion that the trial court disregarded mitigating evidence was “merely a veiled request for the appellate division to weigh the evidence presented at the hearing differently than the lower tribunal.”  State’s Response, p. 10.  This is not true.  Mr. Sims is not asking this Court to weigh the evidence presented at the hearing.  Instead, Mr. Sims asks this Court to remand this case to superior court so that the trial court itself can properly weigh all the relevant mitigating evidence in the first instance.  Because the trial court disregarded unrebutted expert testimony on the question of immaturity and Mr. Sims’ ability to understand the risks and consequences of his conduct, it could not make a reasoned decision about the sentence that he should receive.

B. The trial court failed to give mitigating value to mitigating evidence that it actually considered TA \l "N.C. Gen. Stat. § 15A-1025" \s "N.C. GEN. STAT. § 15A-1025" \c 2 .

In addition to permitting the trial court to disregard mitigating evidence, the Court of Appeals went one step further – allowing the trial court to use the mitigating evidence of Mr. Sims’ immaturity to support the higher sentence of life without parole.  This is not allowed.  If the sentencer finds that a mitigating circumstance exists, “it has ‘found’ that circumstance and cannot determine that it does not have mitigating value.”  State v. Fullwood, 323 N.C. 371, 396, 373 S.E.2d 518, 533 (1988), judgment vacated on other grounds, 494 U.S. 1022, 108 L. Ed. 2d 602 (1990) TA \l "State v. Fullwood, 323 N.C. 371, 396, 373 S.E.2d 518, 533 (1988), judgment vacated on other grounds, 494 U.S. 1022, 108 L. Ed. 2d 602 (1990)" \s "State v. Fullwood, 323 N.C. 371, 396, 373 S.E.2d 518, 533 (1988), judgment vacated on other grounds, 494 U.S. 1022, 108 L. Ed. 2d 602 (1990)" \c 1 .  Under such circumstances, the sentencer “must give that circumstance mitigating value” because the “General Assembly has determined as a matter of law that statutory mitigating circumstances have mitigating value . . . .”  State v. Jaynes, 342 N.C. 249, 285, 464 S.E.2d 448, 470 (1995) TA \l "State v. Jaynes, 342 N.C. 249, 285, 464 S.E.2d 448, 470 (1995)" \s "State v. Jaynes, 342 N.C. 249, 285, 464 S.E.2d 448, 470 (1995)" \c 1 .

This principle is all the more significant in Miller cases.  The Supreme Court has explained that the hallmark features of youth “diminish” the justifications for LWOP sentences.  Miller v. Alabama, 567 U.S. 460, 472, 183 L. Ed. 2d 407, 419 (2012) TA \l "Miller v. Alabama, 567 U.S. ___, 183 L. Ed. 2d 407 (2012)" \s "Miller v. Alabama, 567 U.S. ___, 183 L. Ed. 2d 407 (2012)" \c 1 .  Indeed, the Court made clear that differences between juveniles and adults “counsel against irrevocably sentencing them to a lifetime in prison.”  Id. at 480, 183 L. Ed. 2d at 424 (emphasis added).  Thus, allowing trial courts to use mitigating circumstances in an aggravating fashion runs directly counter to Miller and turns N.C.G.S. § 15A-1340.19B on its head.  These same concerns animated Judge Stroud’s concurrences in this case and State v. May, ___ N.C. App. ___, 804 S.E.2d 584 (2017) TA \l "State v. May, ___ N.C. App. ___, 804 S.E.2d 584 (2017)" \s "State v. May, ___ N.C. App. ___, 804 S.E.2d 584 (2017)" \c 1 

 TA \s "State v. Sims, ___ N.C. App. ___, 818 S.E.2d 401 (2018)" .  According to Judge Stroud, there is a risk under N.C.G.S. § 15A-1340.19B that defense attorneys will “damage a defendant’s case when trying to help it, since any evidence they use can be turned against them.”  Sims, ___ N.C. App. at ___, 818 S.E.2d at 413 (Stroud, J., concurring).   

Here, the Court of Appeals allowed the trial court to use evidence of Mr. Sims’ immaturity to support the higher sentence of LWOP.  Specifically, the Court of Appeals held that it was proper for the trial court to find that evidence of Mr. Sims’ immaturity indicated that he could be dangerous “[i]nstead of finding that any evidence of immaturity mitigated [Mr. Sims’] actions . . . .”   TA \s "State v. Sims, ___ N.C. App. ___, 818 S.E.2d 401 (2018)" Sims, ___ N.C. App. at ___, 818 S.E.2d at 409.  However, the Court of Appeals was mistaken.  When the trial court found that Mr. Sims had “poor social skills, very poor judgment,” it necessarily found facts that were mitigating.  But the court did not give those facts “mitigating value.”  By using evidence of Mr. Sims’ poor social skills and poor judgment to justify keeping him in prison for the rest of his life, the court gave the evidence “aggravating value” in support of the higher sentence of LWOP.  

Similarly, the Court of Appeals held that it was proper for the trial court to impose LWOP on the ground that Mr. Sims did “somewhat better” in prison after earning his GED and being moved to medium custody.  Sims, ___ N.C. App. ___, 818 S.E.2d at 412.  According to the trial court, an LWOP sentence was appropriate because Mr. Sims’ success in prison demonstrated that a “rigid, structured environment” was better for him.  (R p 152)  But here again, the trial court failed to give mitigating value to Mr. Sims’ evidence.  When the court found that Mr. Sims earned a GED in prison and was moved to medium custody, it necessarily found facts that were mitigating because they showed that Mr. Sims had the ability to be rehabilitated.  Thus, the trial court’s failure to give mitigating value to that evidence was also improper.
The trial court’s reasoning on Mr. Sims’ improvement in prison also contradicted one of the core principles in Miller.  One of the reasons the Supreme Court found mandatory LWOP sentences unconstitutional was because they “forswear[ ] altogether the rehabilitative ideal” and “reflect[ ] ‘an irrevocable judgment about [an offender’s] value and place in society,’ at odds with a child’s capacity for change.”  Miller, 567 U.S. at ___​​​​​​​​​, 183 L. Ed. 2d at 419-20 TA \s "Miller v. Alabama, 567 U.S. ___, ___, 183 L. Ed. 2d 407, 419-20 (2012)"  (quoting Graham v. Florida, 560 U.S. 48, 73, 176 L. Ed. 2d 825, 845 (2010) TA \l "Graham v. Florida, 560 U.S. 48, 73, 176 L. Ed. 2d 825, 845 (2010)" \s "Graham v. Florida, 560 U.S. 48, 73, 176 L. Ed. 2d 825, 845 (2010)" \c 1 .  The Court also made clear in Montgomery v. Louisiana, 577 U.S. ___, ___, ​193 L. Ed. 2d 599, 609 (2016) TA \l "Montgomery v. Louisiana, 577 U.S. ___, ___, ​193 L. Ed. 2d 599, 609 (2016)" \s "Montgomery v. Louisiana, 577 U.S. ___, ___, 193 L. Ed. 2d 599, 609 (2016)" \c 1 , that the opportunity for release would be afforded to those who demonstrate “the truth of Miller’s central intuition – that children who commit even heinous crimes are capable of change.”  Id.  (emphasis added).  Thus, the court’s decision to use evidence of Mr. Sims’ rehabilitation as a reason to impose LWOP violated the very heart of the Miller decision.  Indeed, the court’s reasoning creates a perverse incentive: If a court is allowed to use a juvenile’s efforts at reform to support LWOP, there is little reason for the juvenile to seek out opportunities for reform in the first place.  Ultimately, this case must be remanded for re-sentencing so the trial court can decide on Mr. Sims’ sentence based on a proper understanding of the facts.

C. Conclusion TA \l "N.C. Gen. Stat. § 15A-1025" \s "N.C. GEN. STAT. § 15A-1025" \c 2 .

Miller v. Alabama rendered LWOP an “unconstitutional penalty” for juvenile defendants “whose crimes reflect the transient immaturity of youth.”   TA \s "Montgomery v. Louisiana, 577 U.S. ___, ___, 193 L. Ed. 2d 599, 609 (2016)" Montgomery, 577 U.S. at ___, 193 L. Ed. 2d at 619.  Because the trial court disregarded undisputed evidence of Mr. Sims’ immaturity and failed to give mitigating value to the limited evidence of immaturity that it did find, it could not properly determine whether Mr. Sims’ role in Ms. Kennedy’s murder was the result of transient immaturity and, thus, whether an LWOP sentence was warranted.  Further, because the court disregarded evidence showing that Mr. Sims lacked the ability to understand the risks of his conduct, it could not properly consider that mitigating factor.  And, finally, the court improperly used mitigating evidence that Mr. Sims did well in prison to justify keeping him in prison for the rest of his life.  Therefore, this case must be remanded for a new sentencing hearing so that the court may properly consider all relevant mitigating evidence and give proper mitigating effect to that evidence.
III. The Court of Appeals erred BY PERMITTING THE TRIAL COURT TO IMPOSE AN LWOP SENTENCE BASED ON A FLAWED UNDERSTANDING OF THE MILLER FACTORS.

This case must also be remanded for re-sentencing because the Court of Appeals erroneously upheld the trial court’s application of three of the Miller factors in this case.  The trial court misapplied the mitigating factors involving the ability to appreciate the risks and consequences of the conduct, prior record, and peer pressure.  Because the trial court misapprehended these factors, it could not properly choose Mr. Sims’ sentence.  Therefore, a new sentencing hearing is required.
A. The ability to understand the risks and consequences of the conduct TA \l "N.C. Gen. Stat. § 15A-1025" \s "N.C. GEN. STAT. § 15A-1025" \c 2 .

First, the Court of Appeals erroneously held that the trial court’s finding on Mr. Sims’ ability to appreciate the risks of his conduct was proper.  As part of that finding, the trial court determined that Mr. Sims would have known that stealing Ms. Kennedy’s car, kidnapping her, and murdering her “were wrong.”  (R p 151, A p 7)  The Court of Appeals upheld the finding, stating that the trial court “did not misapprehend the nature” of this factor.  State v. Sims, ___ N.C. App. ___, ___, 818 S.E.2d 401, ___ (2018).  However, the trial court’s reasoning demonstrated that it did not understand the nature of this mitigating factor.  Whether Mr. Sims knew that his role in Ms. Kennedy’s murder was wrong was not at issue in this case.  Instead, the question the court was required – but failed – to answer was whether Mr. Sims was able to appreciate the risks and consequences of his conduct.  

The mitigating factor under N.C.G.S. § 15A-1340.19B(c)(3) regarding the “[a]bility to appreciate the risks and consequences” derives from  TA \s "Miller v. Alabama, 567 U.S. 460, 479, 183 L. Ed. 2d 407, 424 (2012)" Miller v. Alabama, 567 U.S. 460, 477, 183 L. Ed. 2d 407, 423 (2012), which struck down mandatory LWOP sentences because it prevented sentencing courts from considering the “hallmark features” of youth, including the “failure to appreciate risks and consequences.”  The Court believed that an inability to anticipate risk was characteristic of youth, which the Court observed is a time of “immaturity, irresponsibility, ‘impetuousness[,] and recklessness.’”  Id. at 476,  TA \s "Miller v. Alabama, 567 U.S. 460, 479, 183 L. Ed. 2d 407, 424 (2012)" 183 L. Ed. 2d at 422 (quoting Johnson v. Texas, 509 U.S. 350, 368, 125 L. Ed. 2d 290, 306 (1993) TA \l "Johnson v. Texas, 509 U.S. 350, 368, 125 L. Ed. 2d 290, 306 (1993)" \s "Johnson v. Texas, 509 U.S. 350, 368, 125 L. Ed. 2d 290, 306 (1993)" \c 1 ).  
The Court’s reasoning in Miller mirrored its reasoning in Atkins v. Virginia, 536 U.S. 304, 153 L. Ed. 2d 335 (2002) TA \l "Atkins v. Virginia, 536 U.S. 304, 153 L. Ed. 2d 335 (2002)" \s "Atkins v. Virginia, 536 U.S. 304, 153 L. Ed. 2d 335 (2002)" \c 1 , in which the Court prohibited the execution of intellectually disabled defendants.  There, the Court determined that while intellectually disabled defendants “frequently know the difference between right and wrong,” they are less culpable than other defendants and do not warrant the death penalty because they have diminished capacities to “understand and process information, to communicate, to abstract from mistakes and learn from experience, to engage in logical reasoning, to control impulses, and to understand the reac TA \s "Atkins v. Virginia, 536 U.S. 304, 153 L. Ed. 2d 335 (2002)" tions of others.”  Id. at 318, 153 L. Ed. 2d at 348.  Similarly, although adolescents may know the difference between right and wrong, they have diminished decision-making abilities due to a “lack of maturity and an underdeveloped sense of responsibility,” which often results in “impetuous and ill-considered actions.”   TA \s "Roper v. Simmons, 543 U.S. 551, 573, 161 L. Ed. 2d 1, 24 (2005)" Roper v. Simmons, 543 U.S. 551, 569-70, 161 L. Ed. 2d 1, 22 (2005).

This understanding of adolescent decision-making was also reflected in a December 2016 report issued by the Committee on Criminal Investigation & Adjudication for the North Carolina Commission on the Administration of Law & Justice TA \l "Roper v. Simmons, 543 U.S. 551, 573, 161 L. Ed. 2d 1, 24 (2005)" \s "Roper v. Simmons, 543 U.S. 551, 573, 161 L. Ed. 2d 1, 24 (2005)" \c 1 .
  The report contained a lengthy discussion of reasons for raising the age of juvenile court jurisdiction in this state.  One section of the report quoted the John Locke Foundation, which noted that “the very problem with juvenile offenders is that too often they do not think carefully before committing their misdeeds . . . .”  N.C. Comm’n on the Admin. of Law & Justice Committee on Criminal Investigation & Adjudication Report 10 (December 2016) TA \l "N.C. Comm’n on the Admin. of Law & Justice Committee on Criminal Investigation & Adjudication Report 10 (December 2016)" \s "N.C. Comm’n on the Admin. of Law & Justice Committee on Criminal Investigation & Adjudication Report 10 (December 2016)" \c 3  (A p 25).  

Another section of the report was devoted to “widely accepted science” on the topic of adolescent brain development.  In that section, the committee outlined eight bullet points summarizing the science, including the following:

· Interactions between neurobiological systems in the adolescent brain cause teens to engage in greater risk-taking behavior.

· Increases in reward- and sensation-seeking behavior precede the maturation of brain systems that govern self-regulation and impulse control.

· Despite the fact that many adolescents may appear as intelligent as adults, their ability to regulate their behavior is more limited.

· Relative to adults, adolescents have a lesser capacity to weigh long-term consequences; as they mature into adults, they become more future oriented, with increases in their consideration of future consequences, concern about the future, and ability to plan ahead.

· Adolescents are less able than adults to control impulsive behaviors and choices.

Id. at  TA \s "N.C. Comm’n on the Admin. of Law & Justice Committee on Criminal Investigation & Adjudication Report 10 (December 2016)" 15-16 (A pp 30-31).

Many of these points were based on the work of Laurence Steinberg, whose work was cited extensively in Roper.
  Notably, the committee did not find that a juvenile’s ability to understand the risks and consequences of conduct was based on an ability to differentiate between right and wrong.  Instead, the thrust of the findings was that the “relative immaturity” of the teenage brain prevents juveniles from controlling their impulses.  N.C. Comm’n on the Admin. of Law & Justice Committee on Criminal Investigation & Adjudication Report 16 (December 2016) TA \l "N.C. Comm’n on the Admin. of Law & Justice Committee on Criminal Investigation & Adjudication Report 16 (December 2016)" \s "N.C. Comm’n on the Admin. of Law & Justice Committee on Criminal Investigation & Adjudication Report 16 (December 2016)" \c 3 .  Although juveniles can differentiate between right and wrong, they still cannot always prevent themselves from doing the wrong thing.  This inability to control impulses makes juveniles “less culpable than an adult who possesses that capability but acts nevertheless.”  Id.  

In this case, there is a significant disconnect between the trial court’s reasoning on the mitigating factor involving the ability to understand risks and the reasoning that informed the Supreme Court’s decision in Miller.  The question the court failed to answer was whether Mr. Sims was able to appreciate the risks and consequences of his conduct.  And on that point, the psychologist made clear that Mr. Sims had “extremely poor judgment,” (T p 66), and was “virtually unable to plan ahead or think problems through.”  (R p 141)  Because the trial court failed to properly apply the ability to appreciate risks and consequences mitigating factor, it could not make a reasoned decision under Miller regarding Mr. Sims’ sentence.

B. Prior record TA \l "N.C. Gen. Stat. § 15A-1025" \s "N.C. GEN. STAT. § 15A-1025" \c 2 .

The opinion below must also be reversed because the Court of Appeals improperly expanded the prior record mitigating factor.  In its opinion, the Court of Appeals upheld the trial court’s finding that Mr. Sims’ prior record included an “armed robbery situation” in Florida that did not result in a conviction and an incident in which Mr. Sims was apparently removed from school for stealing.  Sims, ___ N.C. App. at ___, 818 S.E.2d at ___.  The Court of Appeals justified the finding on the ground that N.C.G.S. § 15A-1340.19B(c)(5) did not “define the term” prior record and there was “no prohibition” in the statute against using records or other information that did not result in a conviction as part of the prior record mitigating factor.  Id.  However, the Court of Appeals’ analysis directly contradicts a long-standing principle of statutory construction.  
This Court has explained that “when technical terms or terms of art are used in a statute they are presumed to have been used with their technical meaning in mind, absent a legislative intent to the contrary.”  In Re Appeal of Martin, 286 N.C. 66, 77-78, 209 S.E. 2d 766, 774 (1974) TA \l "In Re Appeal of Martin, 286 N.C. 66, 77-78, 209 S.E. 2d 766, 774 (1974)" \s "In Re Appeal of Martin, 286 N.C. 66, 77-78, 209 S.E. 2d 766, 774 (1974)" \c 1  (emphasis added).  See also Sheffield v. Consol. Foods Corp., 302 N.C. 403, 427, 276 S.E.2d 422, 437 (1981) TA \l "Sheffield v. Consol. Foods Corp., 302 N.C. 403, 427, 276 S.E.2d 422, 437 (1981)" \s "Sheffield v. Consol. Foods Corp., 302 N.C. 403, 427, 276 S.E.2d 422, 437 (1981)" \c 1  (“When a term has long-standing legal significance, it is presumed that legislators intended the same significance to attach by use of that term, absent indications to the contrary.”).
The mitigating factor under N.C.G.S. § 15A-1340.19B(c)(5) is focused exclusively on the defendant’s “[p]rior record.”  Although N.C.G.S. § 15A-1340.19B does not define “prior record,” the term has a well-established legal significance under North Carolina law.  Under the Structured Sentencing Act, the trial court must determine the defendant’s prior record level, which determines in part the length of the defendant’s sentence.  N.C.G.S. §§ 15A-1340.14 TA \l "N.C.G.S. § 15A-1340.14" \s "N.C.G.S. § 15A-1340.14" \c 2  and 15A-1340.17 TA \l "N.C.G.S. § 15A-1340.17" \s "N.C.G.S. § 15A-1340.17" \c 2 .  The defendant’s prior record level is determined primarily by the defendant’s record of convictions.  N.C.G.S. § 15A-1340.14(b). TA \l "N.C.G.S. § 15A-1340.14(b)" \s "N.C.G.S. § 15A-1340.14(b)" \c 2   If the defendant has no prior convictions, he will be sentenced at a prior record level I.  But if he has several convictions on his record, he could be sentenced at a prior record level VI.  N.C.G.S. § 15A-1340.14(c) TA \l "N.C.G.S. § 15A-1340.14(c)" \s "N.C.G.S. § 15A-1340.14(c)" \c 2 .  The difference between prior record levels can have far-reaching consequences.  A sentence at a prior record level VI is often several years longer than a sentence at a prior record level I.  See N.C.G.S. § 15A-1340.17(c) TA \l "N.C.G.S. § 15A-1340.17(c)" \s "N.C.G.S. § 15A-1340.17(c)" \c 2 .

The Structured Sentencing Act was enacted in 1993.  State v. Whitehead, 365 N.C. 444, 445, 722 S.E.2d 492, 494 (2012) TA \l "State v. Whitehead, 365 N.C. 444, 445, 722 S.E.2d 492, 494 (2012)" \s "State v. Whitehead, 365 N.C. 444, 445, 722 S.E.2d 492, 494 (2012)" \c 1 .  Over the following quarter century, a large body of case law developed on the question of whether the trial court properly considered prior convictions in calculating the defendant’s prior record level.  See, e.g., State v. Sanders, 367 N.C. 716, 766 S.E.2d 331 (2014) TA \l "State v. Sanders, 367 N.C. 716, 766 S.E.2d 331 (2014)" \s "State v. Sanders, 367 N.C. 716, 766 S.E.2d 331 (2014)" \c 1  (remanding for resentencing because the trial court improperly counted two of the defendant’s prior out-of-state convictions).  Thus, although Miller sentencing hearings are not governed by the Structured Sentencing Act, the principles underlying the Act nevertheless apply to the prior record mitigating factor under N.C.G.S. § 15A-1340.19B.
In drafting N.C.G.S. § 15A-1340.19B(c)(5), the General Assembly could have allowed trial courts to consider, for example, the defendant’s “prior misconduct” or evidence of “prior wrongdoing” by the defendant.  But it did not do so.  Instead, the General Assembly chose to limit the statutory mitigating factor to the defendant’s “prior record.”  The use of this phrase was no accident.  By using the phrase “prior record,” the General Assembly signaled its intent that the mitigating factor under N.C.G.S. 15A-1340.19B(c)(5) would be limited to a record of convictions.  See, e.g., State v. Lane, 370 N.C. 508, 519, 809 S.E.2d 568, 575 (2018) TA \l "See, e.g., State v. Lane, 370 N.C. 508, 519, 809 S.E.2d 568, 575 (2018)" \s "See, e.g., State v. Lane, 370 N.C. 508, 519, 809 S.E.2d 568, 575 (2018)" \c 1  (holding that the use of the term “material” in the statute for post-conviction DNA testing indicated that the General Assembly “adopted” the standard for materiality under Brady v. Maryland, 373 U.S. 83, 10 L. Ed. 2d 215 (1963) TA \l "Brady v. Maryland, 373 U.S. 83, 10 L. Ed. 2d 215 (1963)" \s "Brady v. Maryland, 373 U.S. 83, 10 L. Ed. 2d 215 (1963)" \c 1 ).  “[I]t is not the province of this Court to substitute its judgment for that of our legislature.”  Andrews v. Haygood, 362 N.C. 599, 605, 669 S.E.2d 310, 314 (2008). TA \l "Andrews v. Haygood, 362 N.C. 599, 605, 669 S.E.2d 310, 314 (2008)" \s "Andrews v. Haygood, 362 N.C. 599, 605, 669 S.E.2d 310, 314 (2008)" \c 1   By upholding the trial court’s decision to discount this mitigating factor based on evidence that did not involve prior convictions, the Court of Appeals violated this Court’s precedent in Martin and Sheffield.  

Moreover, the trial court’s incorrect understanding of the prior record mitigating factor warped its view of Mr. Sims’ record.  Mr. Sims had a single nonviolent misdemeanor conviction for possession of drug paraphernalia on his record.  (R p 22)  Yet the court did not find the prior record mitigating factor to be “compelling” because of the “armed robbery situation” and the incident at school, neither of which involved convictions.  Because the trial court improperly skewed its evaluation of Mr. Sims’ prior record based on matters that did not involve convictions, it could not properly weigh that factor before choosing Mr. Sims’ sentence.  Thus, this case must be remanded for a proper determination of the prior record mitigating factor.
C. Familial or peer pressure exerted upon the defendant TA \l "N.C. Gen. Stat. § 15A-1025" \s "N.C. GEN. STAT. § 15A-1025" \c 2 .

The sentencing order must also be reversed because the trial court and the Court of Appeals misapprehended the peer pressure mitigating factor.  The trial court discounted the peer pressure mitigating factor in part because there was no evidence that Mr. Sims was “threatened or coerced” into kidnapping and killing Ms. Kennedy.  (R p 152, A p 8)  However, the peer pressure mitigating factor is not based on threats or coercion.  As explained in  TA \s "Roper v. Simmons, 543 U.S. 551, 573, 161 L. Ed. 2d 1, 24 (2005)" Roper, 543 U.S. at 569, 161 L. Ed. at 22, adolescents are vulnerable to the “negative influence” of their peers.  That is, a teenager might act a certain way in order to gain the approval of others – not because of threats or coercion.  The trial court failed to understand this distinction.
The Court of Appeals, too, misapprehended the peer pressure mitigating factor.  The Court upheld the trial court’s finding on the peer pressure mitigating factor on the ground that the trial court found that Mr. Sims made a “deliberate choice” to participate in the murder.  Sims, ___ N.C. App. at ___, 818 S.E.2d at ___.  However, adolescents “succumb to peer pressure because they either use their peers’ behaviors to measure their own behavior, known as social comparison, or they mimic their peers’ behaviors, known as social conformity.”  Jeffrey W. Stowers, Jr., Misunderstood: A Juvenile’s Ability to be Competent Enough to Understand the Consequences of a Guilty Plea, 19 New Crim. L. R. 1, 17 (2016) TA \l "Jeffrey W. Stowers, Jr., Misunderstood: A Juvenile’s Ability to be Competent Enough to Understand the Consequences of a Guilty Plea, 19 New Crim. L. R. 1, 17 (2016)" \s "Jeffrey W. Stowers, Jr., Misunderstood: A Juvenile’s Ability to be Competent Enough to Understand the Consequences of a Guilty Plea, 19 New Crim. L. R. 1, 17 (2016)" \c 3  (citing Elizabeth S. Scott & Laurence Steinberg, Rethinking Juvenile Justice 38 (Harv. U. Press 2008) TA \l "Elizabeth S. Scott & Laurence Steinberg, Rethinking Juvenile Justice 38 (Harv. U. Press 2008)" \s "Elizabeth S. Scott & Laurence Steinberg, Rethinking Juvenile Justice 38 (Harv. U. Press 2008)" \c 3 .  Thus, the relevant inquiry under this mitigating factor is not whether a defendant made a “deliberate choice,” but whether a deliberate choice made by the defendant was influenced by his peers.  See  TA \s "N.C. Comm’n on the Admin. of Law & Justice Committee on Criminal Investigation & Adjudication Report 16 (December 2016)" N.C. Comm’n on the Admin. of Law & Justice Committee on Criminal Investigation & Adjudication Report 16 (December 2016) (A pp 30-31) (observing that “research teaches” that teenagers are “more responsive to peer influence than adults”) (citing Laurence Steinberg, Adolescent Development and Juvenile Justice, 5 Annu. Rev. Clin. Psychol. 459, 468 (2009) TA \l "Laurence Steinberg, Adolescent Development and Juvenile Justice, 5 Annu. Rev. Clin. Psychol. 459, 468 (2009)" \s "Laurence Steinberg, Adolescent Development and Juvenile Justice, 5 Annu. Rev. Clin. Psychol. 459, 468 (2009)" \c 3 ).  
In this case, there was evidence that Mr. Sims’ participation in Ms. Kennedy’s death was the result of peer pressure.  As described above in Issue I, Mr. Sims did not act alone and, in fact, did not himself kill Ms. Kennedy.  Instead, the murder involved two other teenagers.  Further, although Mr. Sims agreed to participate in the plan to kidnap and murder Ms. Kennedy, he did so at least in part at the direction of Bell.  Bell persuaded Mr. Sims to help him steal a car in order to avoid a probation violation hearing.  (R p 31)  Bell also directed Mr. Sims to provide him with a lighter that Bell used to burn his jacket and, ultimately, the car in which Ms. Kennedy was held.  (R p 34)  The following morning, Bell also told Mr. Sims to check the car and make sure Ms. Kennedy was dead.  (R p 34)  Ultimately, the opinion below must be reversed because the trial court and the Court of Appeals failed to properly apply the peer pressure mitigating factor to this case.
D. Conclusion TA \l "N.C. Gen. Stat. § 15A-1025" \s "N.C. GEN. STAT. § 15A-1025" \c 2 .

Although trial courts are granted discretion under N.C.G.S. § 15A-1340.19C to choose between sentences of life without parole or sentences of life with parole, “an abuse-of-discretion standard does not mean a mistake of law is beyond appellate correction.”  Koon v. United States, 518 U.S. 81, 100, 135 L. Ed. 2d 392, 414 (1996) TA \l "Koon v. United States, 518 U.S. 81, 100, 135 L. Ed. 2d 392, 414 (1996)" \s "Koon v. United States, 518 U.S. 81, 100, 135 L. Ed. 2d 392, 414 (1996)" \c 1 .  “A [trial] court by definition abuses its discretion when it makes an error of law.”  Id.  Here, the trial court chose Mr. Sims’ sentence based on three errors of law.  As a result, this case must be remanded for a new sentencing hearing.
IV. The Court of Appeals erred by failing to explain how the trial court’s findings on the Miller factors supported the conclusion that Mr. sims warranted a sentence of LWOP.

Finally, if this Court does not remand this case to superior court for re-sentencing, it must nevertheless remand this case to the Court of Appeals because that Court failed to apply the relevant legal standard to the trial court’s decision to impose an LWOP sentence.  This Court held in  TA \s "State v. James, 371 N.C. 77, 89, 813 S.E.2d 195, 204 (2018)" State v. James, 371 N.C. 77, 89, 813 S.E.2d 195, 204 (2018), that the governing standard in Miller cases is that LWOP is reserved “for those juvenile defendants whose crimes reflect irreparable corruption rather than transient immaturity.”  However, the Court of Appeals did not apply this standard to the sentencing order in this case.  Instead, the Court upheld the sentencing order because the trial court “apparently determined” that an LWOP sentence was appropriate.  State v. Sims, ___ N.C. App. ___, ___, 818 S.E.2d 401, 412 (2018).  Because the Court of Appeals failed to conduct meaningful appellate review on the core question in this appeal, the opinion below must be reversed.
When a juvenile defendant is convicted of first-degree murder under any theory other than felony murder, the trial court must hold a hearing to determine the defendant’s sentence.  N.C.G.S. § 15A-1340.19B TA \l "N.C.G.S. § 15A-1340.19B" \s "N.C.G.S. § 15A-1340.19B" \c 2 .  The defendant may present mitigating evidence at the hearing.  There are eight enumerated mitigating factors, plus a catchall mitigating factor.   TA \s "N.C.G.S. § 15A-1340.19B(c)" N.C.G.S. § 15A-1340.19B(c).  The court must then “consider any mitigating factors in determining whether, based upon all the circumstances of the offense and the particular circumstances of the defendant, the defendant should be sentenced to life imprisonment with parole instead of life imprisonment without parole.”   TA \s "N.C.G.S. § 15A-1340.19C(a)" N.C.G.S. § 15A-1340.19C(a).  
In addition, the order imposing the sentence must include findings on the mitigating factors.  N.C.G.S. § 15A-1340.19C(a).  However, the court’s decision on the sentence must be made “in light of the substantive standard enunciated in Miller,” which established that LWOP should be reserved only for those rare juveniles who can never be redeemed.   TA \s "State v. James, 371 N.C. 77, 94-97, 813 S.E.2d 195, 207-09 (2018)" State v. James, 371 N.C. 77, 89, 813 S.E.2d 195, 204 (2018).

Appellate review of an order “is largely dependent upon the specificity by which the order’s rationale is articulated.”  Coble v. Coble, 300 N.C. 708, 268 S.E.2d 185 (1980) TA \l "Coble v. Coble, 300 N.C. 708, 268 S.E.2d 185 (1980)" \s "Coble v. Coble, 300 N.C. 708, 268 S.E.2d 185 (1980)" \c 1 .  “Evidence must support findings; findings must support conclusions; conclusions must support the judgment.  Each step of the progression must be taken by the trial judge, in logical sequence; each link in the chain of reasoning must appear in the order itself.”   TA \s "Coble v. Coble, 300 N.C. 708, 268 S.E.2d 185 (1980)" Id.  Although the trial court’s findings of fact will be upheld if they are supported by the evidence, the trial court’s conclusions of law are “fully reviewable on appeal.”  State v. Buchanan, 353 N.C. 332, 336, 543 S.E.2d 823, 826 (2001) TA \l "State v. Buchanan, 353 N.C. 332, 336, 543 S.E.2d 823, 826 (2001)" \s "State v. Buchanan, 353 N.C. 332, 336, 543 S.E.2d 823, 826 (2001)" \c 1 . See also State v. Bullock, ___ N.C. ___, ___, 805 S.E.2d 671, 676 (2017) TA \l "State v. Bullock, ___ N.C. ___, ___, 805 S.E.2d 671, 676 (2017)" \s "State v. Bullock, ___ N.C. ___, ___, 805 S.E.2d 671, 676 (2017)" \c 1  (“We review conclusions of law de novo.”).   On appeal, the appellate court must determine whether the trial court’s conclusions of law are “legally correct, reflecting a correct application of applicable legal principles to the facts found.”  State v. Fernandez, 346 N.C. 1, 11, 484 S.E.2d 350, 357 (1997) TA \l "State v. Fernandez, 346 N.C. 1, 11, 484 S.E.2d 350, 357 (1997)" \s "State v. Fernandez, 346 N.C. 1, 11, 484 S.E.2d 350, 357 (1997)" \c 1 .
In this case, the Court of Appeals failed to establish that the trial court’s conclusions regarding Mr. Sims’ sentence were legally correct and reflected a correct application of the “substantive standard” under Miller to the trial court’s findings.  Although the Court of Appeals briefly described that standard in its opening discussion of Miller, it never applied that standard to the trial court’s findings or otherwise explained how the trial court’s findings satisfied that standard.  Rather, the sum total of the Court’s analysis of the trial court’s conclusions consisted of two sentences stating that the trial court “apparently determined” that an LWOP sentence was appropriate and that the trial court “did not abuse its discretion in weighing the Miller factors to determine defendant’s sentence.”  Sims, ___ N.C. App. at ___, 818 S.E.2d at 412.  Instead of applying the standard that this Court described in James, the Court of Appeals relegated James to a footnote with no discussion of the irreparable corruption standard that applies in Miller cases.  Sims, ___ N.C. App. at ___ n.3, 818 S.E.2d at 406 n.3.  

Further, the Court of Appeals’ conclusory assertions and the lack of any meaningful analysis of the trial court’s decision to impose LWOP operated as a rubber stamp of the sentence in this case.  The thrust of the Court of Appeals’ opinion is that if the trial court makes some findings on each of the Miller factors and the findings are supported by the evidence, the trial court’s decision to impose LWOP is impervious to review.  But such an approach cuts directly against  TA \s "Montgomery v. Louisiana, 577 U.S. ___, ___, 193 L. Ed. 2d 599, 609 (2016)" 

 TA \s "Miller v. Alabama, 567 U.S. ___, 183 L. Ed. 2d 407 (2012)" Montgomery v. Louisiana, 577 U.S. ___, 193 L. Ed. 2d 599 (2016), which explained that even if a court considers a child’s age before sentencing him or her to life in prison, “that sentence still violates the Eighth Amendment for a child whose crime reflects ‘unfortunate yet transient immaturity.’”  Id. at ___, 193 L. Ed. 2d at 619 (quoting Miller, 567 U.S. at ___, 183 L. Ed. 2d at 424) (emphasis added).  As Judge Stroud explained, irreparable corruption is a “very high standard.”  Sims, ___ N.C. App. at ___, 818 S.E.2d at 413 (Stroud, J., concurring).  The Court of Appeals failed to explain how, exactly, the trial court’s findings satisfied that very high standard.

Contrary to the approach taken by the Court of Appeals, trial courts are not granted unbridled discretion at Miller sentencing hearings.  Instead, the reason that trial courts are required to make findings on the Miller factors – and why appellate review of those findings is so critical – is to answer the essential question of whether the defendant can be redeemed.  As explained in Montgomery, Miller “drew a line between children whose crimes reflect transient immaturity and those rare children whose crimes reflect irreparable corruption.”  Id. at ___,  TA \s "Montgomery v. Louisiana, 577 U.S. ___, ___, 193 L. Ed. 2d 599, 609 (2016)" 193 L. Ed. 2d at 620.  Indeed, the differences between children and adults “render suspect any conclusion that a juvenile falls among the worst offenders.”   TA \s "Roper v. Simmons, 543 U.S. 551, 573, 161 L. Ed. 2d 1, 24 (2005)" Roper v. Simmons, 543 U.S. 551, 570, 161 L. Ed. 2d 1, 22 (2005).  Because the Court of Appeals did not determine whether the trial court’s findings supported the conclusion that Mr. Sims was one of the exceedingly rare juveniles who will never be redeemed, its decision failed to resolve the central question in this appeal.  This case must therefore be remanded to the Court of Appeals with instructions to apply the substantive standard in Miller to the sentencing order in this case.

CONCLUSION
For the foregoing reasons, Mr. Sims respectfully requests that this Court reverse the Court of Appeals’ opinion, vacate his sentence, and remand this case to superior court for entry of a sentence of life with the possibility of parole.  In the alternative, this Court should grant Mr. Sims a new sentencing hearing.  However, if this Court does not grant a new sentencing hearing, it should remand this case to the Court of Appeals so that the Court Appeals can apply the substantive standard under Miller to the sentencing order.
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� For convenience, a copy of the order is included in the appendix.  (A pp 1-9)


� The report is available on the website for the North Carolina Commission on the Administration of Law and Justice, � HYPERLINK "https://nccalj.org" �https://nccalj.org�, and is included in the appendix. 


� � TA \s "Roper v. Simmons, 543 U.S. 551, 573, 161 L. Ed. 2d 1, 24 (2005)" �Roper v. Simmons, 543 U.S. 551, 161 L. Ed. 2d 1 (2005), cited above, banned the execution of adolescents under the age of 18 and provided the legal framework for Miller.





