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ISSUES PRESENTED

I. Did the trial court violate N.C. Gen. Stat. § 14-32.4 by entering judgment on and imposing consecutive sentences for both assault inflicting serious bodily injury and assault by strangulation because the convictions arose out of the same incident?

II. Was Mr. Johnson deprived of the effective assistance of counsel when his attorney conceded his guilt to assault by strangulation and simple assault without Mr. Johnson’s knowing and voluntary consent or a full appraisal of the consequences of the concession?

III. Did the trial court err or commit plain error by admitting evidence that a judge granted a domestic violence protective order against Mr. Johnson based on the same conduct for which he was on trial because the evidence indicated that a judge believed that Ms. Everett was credible and that Mr. Johnson was guilty?
Statement of the CASE

On 25 September 2018, a Wake County grand jury indicted Johnny Johnson for assault by strangulation, first-degree rape, and assault inflicting serious bodily injury.  (R p 5)  The State tried the charges before a jury during the 29 January 2019 Criminal Session of Wake County Superior Court, the Honorable Andrew Heath presiding.  On 1 February 2019, the jury returned verdicts finding Mr. Johnson guilty of assault by strangulation, second-degree rape, and assault inflicting serious bodily injury.  (R pp 19-20)  Judge Heath then imposed consecutive sentences of 11-23 months in prison for assault by strangulation, 110-192 months for second-degree rape, and 25-42 months for assault inflicting serious bodily injury.  (R pp 23-29)
  Mr. Johnson appealed.  (R p 34)
Statement of the GROUNDS FOR APPELLATE REVIEW

Mr. Johnson appeals his convictions pursuant to N.C. Gen. Stat. §§ 7A-27(b) and 15A-1444(a) TA \l "N.C. Gen. Stat. §§ 7A-27(b) and 15A-1444(a)" \s "N.C. Gen. Stat. §§ 7A-27(b) and 15A-1444(a)" \c 2 . TA \l "State v. Singleton, 201 N.C. App. 620, 626, 689 S.E.2d 562, 566 (2010)" \s "State v. Singleton, 201 N.C. App. 620, 626, 689 S.E.2d 562, 566 (2010)" \c 1 
Statement of the FACTS

Around 3:30 p.m. on 29 January 2018, Mr. Johnson arrived at Helen Everett’s
 apartment in Raleigh.  (2T p 279)  Mr. Johnson and Ms. Everett were both visually-impaired.  They had met years earlier at the Governor Morehead School.  (2T pp 266, 268)  Ms. Everett moved to Durham after graduating and, in the early 1990s, re-connected with Mr. Johnson.  (2T p 270)  They got married in 1993 but divorced in 2000.  (2T p 271)  In 2005, Ms. Everett moved to Raleigh.  (2T p 272)  When Mr. Johnson arrived at Ms. Everett’s apartment in January 2019, they planned to talk because Mr. Johnson was “having some issues.”  (2T p 278)  However, Ms. Everett told Mr. Johnson that they would not have sex.  (2T p 320)

At first, they watched TV, but Mr. Johnson said he was hungry.  Ms. Everett gave Mr. Johnson some cash to buy dinner.  According to Ms. Everett, Mr. Johnson also said, “You know what I need.”  (2T p 282)  Ms. Everett testified that Mr. Johnson pulled her off the couch and said, “Get your ass up and get in the damn room and take your damn clothes off.”  (2T p 283)  She also testified that she went into her bedroom, took off her clothes, and had sex with Mr. Johnson against her will.  (2T p 285)

Mr. Johnson testified that he and Ms. Everett had consensual sex.  According to Mr. Johnson, Ms. Everett went to her bedroom and took off her clothes.  In response, Mr. Johnson said, “I thought we weren’t doing this.”  Ms. Everett responded, “I can change my mind if I want to.”  (3T p 578)

Ms. Everett testified that when they were done having sex, she asked Mr. Johnson if she could put her clothes back on.  (2T p 287)  According to Ms. Everett, Mr. Johnson did not want her to put her clothes on until she took a bath.  Ms. Everett went into the bathroom and ran the water, but she did not bathe.  (2T p 287)  Mr. Johnson then permitted her to put her clothes back on.  Ms. Everett asked if she could get some water, but Mr. Johnson refused.  Ms. Everett went to the kitchen and got some water anyway.  While she was drinking, Mr. Johnson rushed behind her and knocked her down.  (2T p 290)  

According to Ms. Everett, Mr. Johnson grabbed a cord that he had brought with him and put it around her neck.  (2T p 291)  She testified that Mr. Johnson choked her to unconsciousness four times.  After the last time, she loosened the cord, but Mr. Johnson folded his arms around her neck.  (2T p 292)  Then, she “mashed her head down and bit” Mr. Johnson, clenching her teeth on his arm.  (2T p 292)  Mr. Johnson told her to let go, but she would not let go and continued to bite his arm.  (2T p 293)  Ms. Everett testified that “[w]hen he snatched his arms up and under my neck, my teeth came out and knocked the other one loose . . . .”  (2T p 293)

Mr. Johnson testified that when they were done having sex, Ms. Everett wanted him to spend the night.  He told her that he could not spend the night because the homeless shelter where he was staying had a curfew.  According to Mr. Johnson, Ms. Everett became upset, and they got into an argument.  (3T p 581)  During the argument, Mr. Johnson grabbed Ms. Everett by the neck.  He testified that he also grabbed an extension cord and choked her.  During the struggle, they fell to the floor.  Mr. Johnson tried to hold Ms. Everett down and ended up hitting her in the mouth with his forearm.  As a result, he knocked one of her teeth out.  (3T p 582)

After Ms. Everett’s tooth was knocked out, she got up from the floor and stood in the kitchen.  Mr. Johnson was tired and sat on the couch.  (2T p 293)  A few moments later, Ms. Everett ran out of her apartment and yelled for help.  Mr. Johnson grabbed her and pulled her back into the apartment.  (2T p 294)  They both sat on the couch and talked.  Mr. Johnson said he needed to get back to the shelter.  He also wanted to help Ms. Everett find a dentist.  (2T p 295)  Ms. Everett called her dentist.  She also called a driver, who picked up both Ms. Everett and Mr. Johnson.  The driver took Mr. Johnson to a store to get cigarettes and then to the shelter.  The driver then took Ms. Everett to the dentist.  (2T p 296)

Shortly after arriving at the dentist’s office, Ms. Everett told a nurse that she had been attacked.  (2T p 298)  The nurse advised the dentist about what Ms. Everett said.  The dentist called the police.  (2T p 346)  An officer arrived soon after and spoke to Ms. Everett, who was then taken to a hospital and examined by a doctor.  (2T pp 368, 378)  Ms. Everett also spoke to a nurse and a counselor at a local agency for assault victims.  (3T pp 489, 494)  Later that night, officers arrested Mr. Johnson.  (2T p 393)  
ARGUMENT

I. The trial court violated N.C. Gen. Stat. § 14-32.4 by entering judgment on and imposing consecutive sentences for both assault inflicting serious bodily injury and assault by strangulation because the convictions arose out of the same incident.
The trial court erred by entering judgment on and imposing consecutive sentences for the assault inflicting serious bodily injury and assault by strangulation convictions.  Both convictions arose out of the same incident – the assault on Ms. Everett in her kitchen.  According to the evidence, there was no “distinct interruption” that divided the struggle into two or more separate assaults.  Instead, the evidence established only one assault.  Because there was only one assault in this case, the assault by strangulation conviction must be vacated.  
A. Standard of review TA \l "N.C. Gen. Stat. § 15A-1025" \s "N.C. GEN. STAT. § 15A-1025" \c 2 .

Whether the trial court erred by sentencing the defendant for two assaults based on the same conduct is reviewed de novo.  State v. Jamison, 234 N.C. App. 231, 238, 758 S.E.2d 666, 671 (2014) TA \l "State v. Jamison, 234 N.C. App. 231, 238, 758 S.E.2d 666, 671 (2014)" \s "State v. Jamison, 234 N.C. App. 231, 238, 758 S.E.2d 666, 671 (2014)" \c 1 .  Under de novo review, this Court considers the matter anew.  N.C. Dep’t of Envtl. & Natural Res. v. Carroll, 358 N.C. 649, 660, 599 S.E.2d 888, 895 (2004) TA \l "N.C. Dep’t of Envtl. & Natural Res. v. Carroll, 358 N.C. 649, 660, 599 S.E.2d 888, 895 (2004)" \s "N.C. Dep’t of Envtl. & Natural Res. v. Carroll, 358 N.C. 649, 660, 599 S.E.2d 888, 895 (2004)" \c 1 .
B. There was no “distinct interruption” during the assault TA \l "N.C. Gen. Stat. § 15A-1025" \s "N.C. GEN. STAT. § 15A-1025" \c 2 .

According to N.C. Gen. Stat. § 14-32.4(b) TA \l "N.C. Gen. Stat. § 14-32.4(b)" \s "N.C. Gen. Stat. § 14-32.4(b)" \c 2 , a trial court may impose judgment for assault by strangulation “[u]nless the conduct is covered under some other provision of law providing greater punishment . . . .”  This language prohibits the imposition of judgment for assault by strangulation when the conduct falls under another provision carrying a harsher punishment.  State v. Williams, 201 N.C. App. 161, 173, 689 S.E.2d 412, 419 (2009) TA \l "State v. Williams, 201 N.C. app. 161, 173, 689 S.E.2d 412, 419 (2009)" \s "State v. Williams, 201 N.C. app. 161, 173, 689 S.E.2d 412, 419 (2009)" \c 1 .  Similar language appears in N.C. Gen. Stat. 14-33(b), which covers misdemeanor assaults.  As explained in Jamison, 234 N.C. App. at 239, 758 S.E.2d at 671, the language in subsection (b) “unambiguously bars punishment” for a lesser class of assault “when the conduct at issue is punished by a higher class of assault.”
In light of this limiting language, N.C. Gen. Stat. § 14-32.4(b) TA \s "N.C. Gen. Stat. § 14-32.4(b)"  prohibits multiple assault convictions for the same conduct unless there are “multiple assaults.”  State v. Maddox, 159 N.C. App. 127, 132, 583 S.E.2d 601, 604 (2003) TA \l "State v. Maddox, 159 N.C. App. 127, 132, 583 S.E.2d 601, 604 (2003)" \s "State v. Maddox, 159 N.C. App. 127, 132, 583 S.E.2d 601, 604 (2003)" \c 1  (citing State v. Brooks, 138 N.C. App. 185, 189, 530 S.E.2d 849, 852 (2000) TA \l "State v. Brooks, 138 N.C. App. 185, 189, 530 S.E.2d 849, 852 (2000)" \s "State v. Brooks, 138 N.C. App. 185, 189, 530 S.E.2d 849, 852 (2000)" \c 1 ).  That is, to obtain multiple assault convictions, the State must prove a “distinct interruption in the original assault followed by a second assault.”  Id. at 132, 583 S.E.2d at 604-05 (quoting Brooks, 138 N.C. App. at 189, 530 S.E.2d at 852).
In State v. McPhaul, ___ N.C. App. ___, 808 S.E.2d 294 (2017), disc. rev. denied, 371 N.C. 467, 818 S.E.2d 102 (2018) TA \l "State v. McPhaul, ___ N.C. App. ___, 808 S.E.2d 294 (2017), disc. rev. denied, 371 N.C. 467, 818 S.E.2d 102 (2018)" \s "State v. McPhaul, ___ N.C. App. ___, 808 S.E.2d 294 (2017), disc. rev. denied, 371 N.C. 467, 818 S.E.2d 102 (2018)" \c 1 , the victim delivered pizzas to a house in Raeford, North Carolina.  Id. at ___, 808 S.E.2d at 298.  While the victim was waiting for payment, a man approached the victim and offered to pay for the pizzas.  When the victim turned around to grab the pizzas from his truck, he was hit on the head and fell to the ground.   The victim tried to stand, but the man hit him in the shin with a baseball bat and the victim fell to the ground again.  The victim then reached his arm up to protect himself, but the man hit the victim in his hand and face with the bat.  Id.  The victim blacked out.  When he awoke, he discovered that his cell phone and the pizzas were gone.  He also had lacerations to his head and right leg, and was transported to a hospital where he received emergency brain surgery.  Id.
The defendant was later arrested for his involvement in the robbery and convicted, among other things, of assault with a deadly weapon with intent to kill inflicting serious injury and assault inflicting serious bodily injury.  He argued on appeal that the trial court erred by entering judgment on the two assault convictions.  This Court agreed.  As part of its opinion, this Court held that the assault convictions were based on the “same underlying conduct” and that there was “no evidence of a ‘distinct interruption’ in the assault.”  Id. at ___, 808 S.E.2d at 306 (quoting State v. McCoy, 174 N.C. App. 105, 115, 620 S.E.2d 863, 871 (2005) TA \l "State v. McCoy, 174 N.C. App. 105, 115, 620 S.E.2d 863, 871 (2005)" \s "State v. McCoy, 174 N.C. App. 105, 115, 620 S.E.2d 863, 871 (2005)" \c 1 .  This Court then vacated the conviction for the lesser offense of assault inflicting serious bodily injury.  Id.
Similarly, the two assault convictions in this case were based on the “same underlying conduct.”  As in McPhaul, there was no evidence of a “distinct interruption” in the assault on Ms. Everett.  According to Ms. Everett, the assault began when Mr. Johnson knocked her to the floor as she drank water in the kitchen.  (2T p 290)  While Ms. Everett was on the floor, Mr. Johnson put a cord around her neck.  Ms. Everett went in and out of consciousness four times.  When she awoke the last time, she ended up loosening the cord, but Mr. Johnson pressed his arms “up under [her] neck.”  (2T p 292)  She then “mashed [her] head down and bit him” on his arm.  (2T p 292)  He told her to let go, but she refused.  He then told her to be still, but she “kept biting.”  According to Ms. Everett, “When he snatched his arms up and under my neck, my teeth came out and knocked the other one loose . . . .”  (2T p 293)

This testimony supported only one assault.  Although Ms. Everett was strangled and lost a tooth, her injuries arose during “one continuous transaction.”  Williams, 201 N.C. App. at 182, 689 S.E.2d at 424.  Put another way, the evidence did not indicate that Mr. Johnson ceased his assault and then engaged in a new, separate assault.  Instead, like the victim in McPhaul, Ms. Everett sustained multiple injuries as part of a single assault that began and ended in her kitchen.  Therefore, as in McPhaul, the conviction for the lesser assault – assault by strangulation – must be vacated.   

C. This issue is preserved for review TA \l "N.C. Gen. Stat. § 15A-1025" \s "N.C. GEN. STAT. § 15A-1025" \c 2 .

The trial court’s erroneous decision to enter judgment on both assault convictions and impose consecutive sentences for the offenses is preserved as a matter of law because the trial court violated the statutory mandate under N.C. Gen. Stat. § 14-32.4(b) TA \s "N.C. Gen. Stat. § 14-32.4(b)" .  State v. Coakley, 238 N.C. App. 480, 492, 767 S.E.2d 418, 426 (2014) TA \l "State v. Coakley, 238 N.C. App. 480, 492, 767 S.E.2d 418, 426 (2014)" \s "State v. Coakley, 238 N.C. App. 480, 492, 767 S.E.2d 418, 426 (2014)" \c 1 ; Jamison, 234 N.C. App. at 238, 758 S.E.2d at 671.  In addition, Mr. Johnson’s trial counsel preserved the issue by asserting during sentencing that it did not appear that “there was a clear break between one assault and another” and that the “safer course would be to arrest judgment with respect to one of the assaults and only sentence on the other.”  (4T p 703)  See State v. Smith, No. COA19-92, 2019 N.C. App. LEXIS 729, at *7 (N.C. Ct. App. Sep. 3, 2019) TA \l "State v. Smith, No. COA19-92, 2019 N.C. App. LEXIS 729, at *7 (N.C. Ct. App. Sep. 3, 2019)" \s "State v. Smith, No. COA19-92, 2019 N.C. App. LEXIS 729, at *7 (N.C. Ct. App. Sep. 3, 2019)" \c 1  (holding that a double jeopardy argument was preserved when trial counsel argued that the State “pursued basically two different legal theories against [the defendant]” based on “one instance that happened just one time”); State v. Spellman, 167 N.C. App. 374, 380, 605 S.E.2d 696, 700 (2004) TA \l "State v. Spellman, 167 N.C. App. 374, 380, 605 S.E.2d 696, 700 (2004)" \s "State v. Spellman, 167 N.C. App. 374, 380, 605 S.E.2d 696, 700 (2004)" \c 1  (holding that trial counsel “sufficiently preserved” a double jeopardy issue by asserting that it was unfair for the State to “do both of these assault charges when it involves the same victims.”).  Thus, this Court should review the merits of this argument and vacate the assault by strangulation conviction.
D. Conclusion TA \l "N.C. Gen. Stat. § 15A-1025" \s "N.C. GEN. STAT. § 15A-1025" \c 2 .

The State did not establish that Mr. Johnson committed two separate assaults.  Rather, the evidence demonstrated that there was only one continuous assault in this case.  Accordingly, Mr. Johnson’s conviction for assault by strangulation must be vacated TA \l "State v. Morris, 246 N.C. App. 349, 352, 783 S.E.2d 528, 530 (2016)" \s "State v. Morris, 246 N.C. App. 349, 352, 783 S.E.2d 528, 530 (2016)" \c 1 .  

II. Mr. Johnson was deprived of the effective assistance of counsel when his attorney conceded his guilt to assault by strangulation and simple assault without Mr. Johnson’s knowing and voluntary consent or a full appraisal of the consequences of the concession.
In addition to the trial court’s erroneous decision to enter judgment on both assault convictions, Mr. Johnson was also deprived of the effective assistance of counsel on those charges.  The defense attorney expressly conceded that Mr. Johnson was guilty of assault by strangulation and simple assault, and asked the jury to convict Mr. Johnson of those offenses.  (4T pp 642-43, 645)  However, the record in this case does not establish that Mr. Johnson voluntarily and knowingly consented to the defense attorney’s strategy as required by State v. Harbison, 315 N.C. 175, 180, 337 S.E.2d 504, 507 (1985) TA \l "State v. Harbison, 315 N.C. 175, 180, 337 S.E.2d 504, 507 (1985)" \s "State v. Harbison, 315 N.C. 175, 180, 337 S.E.2d 504, 507 (1985)" \c 1 .  The court engaged in two brief discussions about the defense attorney’s strategy.  During the first discussion, the defense attorney stated that a Harbison inquiry was needed based on testimony that Mr. Johnson planned to give.  The court did not ask Mr. Johnson any questions about concessions the defense attorney planned to make during closing argument.  Instead, the court only asked Mr. Johnson whether his testimony would “establish some of the elements” of the charges that he faced.  (3T p 547)  The court also advised Mr. Johnson that he did not have to answer the court’s question and, in response, Mr. Johnson chose not to do so.

During the second discussion, the court stated that it wanted to revisit the “Harbison” case.  Mr. Johnson responded that he “didn’t even understand what that is.”  (3T p 609)  The court then suggested that Mr. Johnson speak to his attorney.  Afterward, the court asked Mr. Johnson a sum total of two questions, neither of which explained that the defense attorney’s argument would constitute an admission of guilt.  Both times, Mr. Johnson gave one-word responses without elaboration.  (3T p 609)  These discussions did not establish that Mr. Johnson voluntarily and knowingly consented to the defense attorney’s decision to admit his guilt or that he had a full understanding of the concessions that the defense attorney intended to make.  Consequently, Mr. Johnson’s convictions on the assault charges must be remanded for a new trial or, in the alternative, a hearing to determine whether Mr. Johnson consented to the defense attorney’s strategy to concede his guilt during closing argument.

A. Standard of review TA \l "N.C. Gen. Stat. § 15A-1025" \s "N.C. GEN. STAT. § 15A-1025" \c 2 .

Ineffective assistance of counsel claims are reviewed de novo on appeal.  See State v. Thorne, 173 N.C. App. 393, 396, 618 S.E.2d 790, 793 (2005) TA \l "State v. Thorne, 173 N.C. App. 393, 396, 618 S.E.2d 790, 793 (2005)" \s "State v. Thorne, 173 N.C. App. 393, 396, 618 S.E.2d 790, 793 (2005)" \c 1  (“It is well-settled that de novo review is ordinarily appropriate in cases where constitutional rights are implicated.”).  Under de novo review, this Court considers the matter anew.  N.C. Dep’t of Envtl. & Natural Res. v. Carroll, 358 N.C. 649, 660, 599 S.E.2d 888, 895 (2004) TA \l "N.C. Dep’t of Envtl. & Natural Res. v. Carroll, 358 N.C. 649, 660, 599 S.E.2d 888, 895 (2004)" \s "N.C. Dep’t of Envtl. & Natural Res. v. Carroll, 358 N.C. 649, 660, 599 S.E.2d 888, 895 (2004)" \c 1 .
B. The trial court failed to engage in a meaningful colloquy with Mr. Johnson about the defense attorney’s strategy TA \l "N.C. Gen. Stat. § 15A-1025" \s "N.C. GEN. STAT. § 15A-1025" \c 2 .

The Sixth and Fourteenth Amendments to the United States Constitution and Article I, §§ 19 and 23 of the North Carolina Constitution TA \l "Sixth and Fourteenth Amendments to the United States Constitution and Article I, §§ 19 and 23 of the North Carolina Constitution" \s "Sixth and Fourteenth Amendments to the United States Constitution and Article I, §§ 19 and 23 of the North Carolina Constitution" \c 7  guarantee a criminal defendant the effective assistance of counsel.  State v. Moorman, 320 N.C. 387, 392, 358 S.E.2d 502, 506 (1987) TA \l "State v. Moorman, 320 N.C. 387, 392, 358 S.E.2d 502, 506 (1987)" \s "State v. Moorman, 320 N.C. 387, 392, 358 S.E.2d 502, 506 (1987)" \c 1 .  To prevail on a claim of ineffective assistance of counsel, a defendant must normally show that the defense attorney’s performance was deficient and that he was prejudiced by his attorney’s performance.  Strickland v. Washington, 466 U.S. 668, 687, 80 L. Ed. 2d 674, 693 (1984) TA \l "Strickland v. Washington, 466 U.S. 668, 687, 80 L. Ed. 2d 674, 693 (1984)" \s "Strickland v. Washington, 466 U.S. 668, 687, 80 L. Ed. 2d 674, 693 (1984)" \c 1 .  
However, there exist “circumstances that are so likely to prejudice the accused that the cost of litigating their effect in a particular case is unjustified.”  United States v. Cronic, 466 U.S. 648, 659, 80 L. Ed. 2d 657, 667 (1984) TA \l "United States v. Cronic, 466 U.S. 648, 659, 80 L. Ed. 2d 657, 667 (1984)" \s "United States v. Cronic, 466 U.S. 648, 659, 80 L. Ed. 2d 657, 667 (1984)" \c 1 .  In State v. Harbison, 315 N.C. 175, 180, 337 S.E.2d 504, 507 (1985) TA \s "State v. Harbison, 315 N.C. 175, 180, 337 S.E.2d 504, 507 (1985)" , our Supreme Court held that “[w]hen counsel admits his client’s guilt without first obtaining the client’s consent, the client’s rights to a fair trial and to put the State to the burden of proof are completely swept away.”  In such cases, the attorney’s performance is so damaging to the defendant that it is deemed per se ineffective assistance of counsel, requiring no showing of specific prejudice.  Id. at 179, 337 S.E.2d at 507.  Harbison applies not only when the defense attorney concedes guilt to the charged offense, but also when there is a concession to any lesser included offenses.  State v. Alvarez, 168 N.C. App. 487, 501, 608 S.E.2d 371, 380 (2005) TA \l "State v. Alvarez, 168 N.C. App. 487, 501, 608 S.E.2d 371, 380 (2005)" \s "State v. Alvarez, 168 N.C. App. 487, 501, 608 S.E.2d 371, 380 (2005)" \c 1 .
Under Harbison, there are two distinct inquiries.  First, the appellate court must determine whether the defense attorney actually conceded the defendant’s guilt to a crime.  State v. Fisher, 318 N.C. 512, 533, 350 S.E.2d 334, 346 (1986) TA \l "State v. Fisher, 318 N.C. 512, 533, 350 S.E.2d 334, 346 (1986)" \s "State v. Fisher, 318 N.C. 512, 533, 350 S.E.2d 334, 346 (1986)" \c 1 .  Second, the appellate court must determine whether the defense attorney had the defendant’s knowing and voluntary consent to concede guilt.  State v. Thompson, 359 N.C. 77, 120, 604 S.E.2d 850, 879 (2004) TA \l "State v. Thompson, 359 N.C. 77, 120, 604 S.E.2d 850, 879 (2004)" \s "State v. Thompson, 359 N.C. 77, 120, 604 S.E.2d 850, 879 (2004)" \c 1 .

In this case, the defense attorney unquestionably conceded Mr. Johnson’s guilt.  During closing argument, the defense attorney asserted, “You are going to have an option on that of finding Johnny Johnson guilty of simple assault, and we believe that is what you should find him guilty.” (4T p 642) (emphasis added)  He also argued, “You should hold him accountable for what he did.  And by finding him guilty as we are asking you to do of assault by strangulation, you would hold him accountable for what he did.”  (4T p 643) (emphasis added)  At the conclusion of his argument, he stated, “Members of the jury, what we are asking you to do is follow your oath, follow your duty, and find Johnny Johnson not guilty of second degree rape, guilty of assault by strangulation. Guilty of simple assault.  Thank you.”  (4T p 645) (emphasis added)
In addition, the trial court failed to ensure that the defense attorney had Mr. Johnson’s voluntary and knowing consent to concede his guilt.  Because a defense attorney’s concession of guilt is tantamount to a guilty plea, any consent the defendant gives regarding a concession must be “made knowingly and voluntarily . . . after full appraisal of the consequences.”  Harbison, 315 N.C. at 180, 337 S.E.2d at 507.  That is, the trial court “must be satisfied that, prior to any admissions of guilt at trial by a defendant’s counsel, the defendant must have given knowing and informed consent, and the defendant must be aware of the potential consequences of his decision.”  State v. Maready, 205 N.C. App. 1, 7, 695 S.E.2d 771, 776 (2010) TA \l "State v. Maready, 205 N.C. App. 1, 7, 695 S.E.2d 771, 776 (2010)" \s "State v. Maready, 205 N.C. App. 1, 7, 695 S.E.2d 771, 776 (2010)" \c 1 .  According to the Superior Court Judges’ Benchbook, a defense attorney may not concede a defendant’s guilt unless the defendant gives “explicit consent.”  Jessica Smith, North Carolina Superior Court Judges’ Benchbook, Ineffective Assistance of Counsel Claims (School of Gov’t, Univ. of N.C. at Chapel Hill, Jul. 2010), https://benchbook.sog.unc.edu/criminal/ineffective-assistance-counsel TA \l "Jessica Smith, North Carolina Superior Court Judges’ Benchbook, Ineffective Assistance of Counsel Claims (School of Gov’t, Univ. of N.C. at Chapel Hill, Jul. 2010), https://benchbook.sog.unc.edu/criminal/ineffective-assistance-counsel" \s "Jessica Smith, North Carolina Superior Court Judges’ Benchbook, Ineffective Assistance of Counsel Claims (School of Gov’t, Univ. of N.C. at Chapel Hill, Jul. 2010), https://benchbook.sog.unc.edu/criminal/ineffective-assistance-counsel" \c 3 . 
Here, the trial court improperly allowed the defense attorney to concede Mr. Johnson’s guilt to assault by strangulation and simple assault without establishing that Mr. Johnson voluntarily and knowingly consented to the concession and that Mr. Johnson was aware of the consequences of the concession.  At the end of the State’s case in chief, the defense attorney advised the court that Mr. Johnson would testify and that his testimony would establish some of the elements of the offenses.  The defense attorney then stated that a Harbison inquiry was needed.  In response, the court engaged in the following discussion:

THE COURT: Okay. Very good. Mr. Johnson, I want to speak with you now about your decision regarding testifying, and with respect to the issue that your testimony may satisfy one or more elements of the crimes for which you are charged with.

First of all, you don’t have to talk to me and you may remain silent. Your attorney tells me that you have decided to testify and that your testimony may include some evidence that would establish some of the elements of the crimes for which you are charged, but you have agreed to do so as part of a trial strategy.

If this is correct, you don’t need to say anything.  However, if this is not correct, then now is your opportunity to address the court.

(Whereupon, there was no response.)

THE COURT: Okay. Let the record reflect that we have had this conversation on the record with counsel present, and after being given the opportunity to address the court, the defendant has chosen not to, which is his prerogative, and that will be fine.

Thank you very much, sir. All right.
(3T p 547)  

Later, after the charge conference, the court told Mr. Johnson that they needed to 

revisit the issue of a case called Harbison, that we want to make sure that you understand in closing arguments your attorney has indicated that he will be admitting one or more elements of crimes for which you are charged, and that he is doing that as a matter of trial strategy.
(3T p 608)  Mr. Johnson responded, “I don’t even understand what that is.”  (3T p 609)  The court then advised Mr. Johnson to talk to his attorney.  Afterward, the following exchange took place:
MR. O’KELLEY:  Your Honor, we have discussed it with Mr. Johnson. I believe he understands. 
THE COURT:  Okay. Alright, sir, do you have any questions about what I have just said to you?
THE DEFENDANT:  No.
THE COURT:  Alright. Thank you, sir. Do you have any disagreement with what your attorney has informed the court?
THE DEFENDANT:  No.
THE COURT:  Alright. Thank you very much, sir. Alright. Very good. 
(3T p 609)
In State v. Perez, 135 N.C. App. 543, 522 S.E.2d 102 (1999) TA \l "State v. Perez, 135 N.C. App. 543, 522 S.E.2d 102 (1999)" \s "State v. Perez, 135 N.C. App. 543, 522 S.E.2d 102 (1999)" \c 1 , the trial court spoke to the defendant twice about his attorney’s decision to concede that the defendant caused the victim’s death.  As part of the discussions, the trial court asked the defendant at least ten questions about his attorney’s strategy to concede his guilt to the jury.  During the first discussion, the court placed the defendant under oath and the defendant stated that he agreed it was in his “best interest” for his attorneys to admit that his actions resulted in the victim’s death.  Id. at 549, 522 S.E.2d at 107.  The trial court also expressly stated during the second discussion that the defense attorney’s proposed argument was “in effect, an admission of guilt . . . of some offense.”  Id.  This Court held that the questions established a “clear record” that the defendant consented to the concession.  Id.  According to this Court, the defendant “testified under oath that he understood the consequences of the concession, had discussed it with his attorney, and believed that the strategy was in his best interest.”  

The same cannot be said of Mr. Johnson.  Unlike the trial court in Perez, the trial court in this case did not place Mr. Johnson under oath.  In addition, the court did not thoroughly question Mr. Johnson or otherwise make clear that Mr. Johnson understood that the defense attorney’s proposed strategy involved an admission of guilt to one or more offenses.  Indeed, during the first discussion, the court did not even explain that the defense attorney might concede his guilt during closing argument.  The closest the court came to explaining that there might be a concession was when the court stated during the second discussion that the defense attorney intended to admit “one or more elements of crimes” for which Mr. Johnson was charged.  (3T p 608)  But admitting that the State has proven one of the elements of the offense is not the same as admitting guilt to an offense.  State v. Fisher, 318 N.C. 512, 533, 350 S.E.2d 334, 346 (1986) TA \s "State v. Fisher, 318 N.C. 512, 533, 350 S.E.2d 334, 346 (1986)" .  More fundamentally, Mr. Johnson never affirmatively stated that he understood that the defense attorney would admit anything to the jury or that he actually consented to the defense attorney’s strategy to concede guilt to two crimes.  Ultimately, the court’s limited inquiry was insufficient and did not satisfy Harbison.

C. Conclusion TA \l "N.C. Gen. Stat. § 15A-1025" \s "N.C. GEN. STAT. § 15A-1025" \c 2 .

When the defendant’s attorney admits the defendant’s guilt without consent, the case must be remanded for a new trial.  Harbison, 315 N.C. at 180, 337 S.E.2d at 508.  In the alternative, the case must be remanded for a hearing to determine whether the defendant consented to the defense attorney’s strategy to concede his guilt.  Maready, 205 N.C. App. at 4, 695 S.E.2d at 774.  Because the record does not establish that Mr. Johnson voluntarily and knowingly consented to the defense attorney’s strategy to concede Mr. Johnson’s guilt to assault by strangulation and simple assault, this case must be remanded for a new trial or a hearing to determine whether Mr. Johnson consented to the defense attorney’s strategy.

III. The trial court erred or committed plain error by admitting evidence that a judge granted a domestic violence protective order against Mr. Johnson based on the same conduct for which he was on trial because the evidence indicated that a judge believed that Ms. Everett was credible and that Mr. Johnson was guilty.
Finally, the trial court erred by admitting evidence that a judge imposed a domestic violence protective order (“DVPO”) against Mr. Johnson based on the same conduct for which he was on trial.  As part of the State’s evidence against Mr. Johnson, the prosecutor elicited testimony that the agency that assisted Ms. Everett after she was taken to the hospital helped her apply for a DVPO.  (3T pp 489, 494)  The prosecutor also elicited testimony from Ms. Everett that a judge then granted the DVPO. (2T p 300)  However, the evidence was inadmissible because it unambiguously demonstrated that a judge believed that Ms. Everett’s account was credible and that Mr. Johnson was guilty.  The evidence was prejudicial for the same reasons.  That is, jurors give significant credence to the opinions of judges.  Consequently, in a case that boiled down to a credibility contest between Ms. Everett and Mr. Johnson, evidence that a judge believed Ms. Everett’s account likely had a significant impact on the jury’s decision to convict Mr. Johnson.  As a result, this case must be remanded for a new trial.
A. Standard of Review TA \l "N.C. Gen. Stat. § 15A-1025" \s "N.C. GEN. STAT. § 15A-1025" \c 2 .

Whether the trial court admitted evidence of a judicial opinion is preserved for de novo appellate review as a matter of law.  State v. Young, 324 N.C. 489, 494, 380 S.E.2d 94, 97 (1989) TA \l "State v. Young, 324 N.C. 489, 494, 380 S.E.2d 94, 97 (1989)" \s "State v. Young, 324 N.C. 489, 494, 380 S.E.2d 94, 97 (1989)" \c 1 .  In the alternative, this issue should be reviewed for plain error.  Plain error is error that had a “probable impact” on the verdict.  State v. Towe, 366 N.C. 56, 64, 732 S.E.2d 564, 569 (2012) TA \l "State v. Towe, 366 N.C. 56, 64, 732 S.E.2d 564, 569 (2012)" \s "State v. Towe, 366 N.C. 56, 64, 732 S.E.2d 564, 569 (2012)" \c 1 .
B. The State presented evidence that a judge had previously sided with Ms. Everett based on the same facts at issue in Mr. Johnson’s criminal trial TA \l "N.C. Gen. Stat. § 15A-1025" \s "N.C. GEN. STAT. § 15A-1025" \c 2 .

Under the Fifth and Fourteenth Amendments to the United States Constitution and Article I, § 19 of the North Carolina Constitution TA \l "Fifth and Fourteenth Amendments to the United States Constitution and Article I, § 19 of the North Carolina Constitution" \s "Fifth and Fourteenth Amendments to the United States Constitution and Article I, § 19 of the North Carolina Constitution" \c 7 , a judge has an absolute duty of impartiality.  Tumey v. Ohio, 273 U.S. 510, 523, 71 L.Ed. 749, 754 (1927) TA \l "Tumey v. Ohio, 273 U.S. 510, 523, 71 L.Ed. 749, 754 (1927)" \s "Tumey v. Ohio, 273 U.S. 510, 523, 71 L.Ed. 749, 754 (1927)" \c 1 ; Simeon v. Hardin, 339 N.C. 358, 377, 451 S.E.2d 858, 871 (1994) TA \l "Simeon v. Hardin, 339 N.C. 358, 377, 451 S.E.2d 858, 871 (1994)" \s "Simeon v. Hardin, 339 N.C. 358, 377, 451 S.E.2d 858, 871 (1994)" \c 1 .  This duty is also reflected in N.C. Gen. Stat. §§ 15A-1222 and 15A-1232 TA \l "N.C. Gen. Stat. §§ 15A-1222 and 15A-1232" \s "N.C. Gen. Stat. §§ 15A-1222 and 15A-1232" \c 2 , which strictly prohibit judges from expressing an opinion on issues of fact to be decided by the jury.  The trial court’s violation of this duty constitutes structural error, Arizona v. Fulminante, 499 U.S. 279, 309-10, 113 L.Ed.2d 302, 331 (1991) TA \l "Arizona v. Fulminante, 499 U.S. 279, 309-10, 113 L.Ed.2d 302, 331 (1991)" \s "Arizona v. Fulminante, 499 U.S. 279, 309-10, 113 L.Ed.2d 302, 331 (1991)" \c 1 , as “it is virtually impossible to erase from the minds of the jurors prejudicial impressions resulting from the expression by the trial judge of his opinion on the facts.”  State v. Canipe, 240 N.C. 60, 66, 81 S.E.2d 173, 178 (1954) TA \l "State v. Canipe, 240 N.C. 60, 66, 81 S.E.2d 173, 178 (1954)" \s "State v. Canipe, 240 N.C. 60, 66, 81 S.E.2d 173, 178 (1954)" \c 1 .  

“It can make no difference in what way or manner or when the opinion of the judge is conveyed to the jury.”  State v. Allen, 353 N.C. 504, 510, 546 S.E.2d 372, 376 (2001) TA \l "State v. Allen, 353 N.C. 504, 510, 546 S.E.2d 372, 376 (2001)" \s "State v. Allen, 353 N.C. 504, 510, 546 S.E.2d 372, 376 (2001)" \c 1 .  The prohibition of judicial opinion is violated when the court admits evidence of a prior ruling in the case, an order in a related civil proceeding, or the arrest warrant.  Id.; State v. Wilson, 217 N.C. 123, 126, 7 S.E.2d 11, 12 (1940) TA \l "State v. Wilson, 217 N.C. 123, 126, 7 S.E.2d 11, 12 (1940)" \s "State v. Wilson, 217 N.C. 123, 126, 7 S.E.2d 11, 12 (1940)" \c 1 ; State v. Bryant, 244 N.C. App. 102, 111, 779 S.E.2d 508, 514 (2015) TA \l "State v. Bryant, 244 N.C. App. 102, 111, 779 S.E.2d 508, 514 (2015)" \s "State v. Bryant, 244 N.C. App. 102, 111, 779 S.E.2d 508, 514 (2015)" \c 1 .  A court also violates the duty of impartiality by admitting the citation or indictment filed against the defendant, or evidence that a judicial official found probable cause in the case.  State v. Jones, 157 N.C. App. 472, 477, 579 S.E.2d 408, 411 (2003) TA \l "State v. Jones, 157 N.C. App. 472, 477, 579 S.E.2d 408, 411 (2003)" \s "State v. Jones, 157 N.C. App. 472, 477, 579 S.E.2d 408, 411 (2003)" \c 1 ; State v. Wade, 198 N.C. App. 257,  272, 679 S.E.2d 484, 493 (2009) TA \l "State v. Wade, 198 N.C. App. 257, 23, 272, 679 S.E.2d 484, 493 (2009)" \s "State v. Wade, 198 N.C. App. 257, 23, 272, 679 S.E.2d 484, 493 (2009)" \c 1 .

There are two primary concerns that arise when such evidence is admitted.  The first concern is that the evidence invades the province of the jury to decide whether the State’s evidence is credible.  See Allen, 353 N.C. at 509, 546 S.E.2d at 375 (evidence of a prior ruling “clearly conveyed an opinion as to the credibility of evidence”).  Wade, 198 N.C. App. at 272, 679 S.E.2d at 493 (evidence that officers had probable cause to search the defendant was indistinguishable from a “favorable comment on the credibility of the State’s witnesses”).  The second concern is that the evidence constitutes a judicial opinion on the defendant’s guilt.  See Wilson, 217 N.C. at 125, 7 S.E.2d at 12 (the “vice” of such evidence is that it conveys statements of a judge “suggestive of their opinion” on the conduct of the defendant); Jones, 157 N.C. App. at 477, 579 S.E.2d at 411 (holding that the jury might view evidence of the citation filed against the defendant as “conclusive evidence that defendant is guilty”).

In Wilson, the State charged the defendant with embezzlement for his role in serving as the guardian of the victim’s estate.  At trial, the State presented evidence of the minutes of grand jury proceedings from the previous term of court.  According to the minutes, the judge presiding over the proceedings – who did not preside over the defendant’s trial – stated that the grand jury believed the defendant’s records of the estate were “so chaotic and . . . so poorly kept” that a new administrator was needed for the victim’s estate.  Wilson, 217 N.C. at 125, 7 S.E.2d at 12.  The Supreme Court granted the defendant a new trial because the evidence indicated that a judge and a grand jury believed that the irregularities in the victim’s accounts were “so grave as to require the unusual procedure of the appointment of a receiver and a restraining order against the defendant’s disposition of any of his property.”  Id.  According to the Supreme Court, it was prejudicial to the defendant to have the “weighty effect of those statements, opinions and court orders, relative to the matter then being inquired into, laid before the impaneled jury.”  Id. 

Similarly, the trial court in this case improperly admitted “weighty” evidence that a judge believed that Ms. Everett’s allegations were true and that Mr. Johnson was guilty.  Specifically, the prosecutor elicited evidence that employees at the agency that counseled Ms. Everett helped her apply for a DVPO.  (3T pp 489, 494)  In addition, the prosecutor elicited testimony from Ms. Everett herself that she asked a judge for a DVPO based on Mr. Johnson’s conduct in this case.  (2T p 300)  The prosecutor also elicited testimony that the judge granted the DVPO, that the DVPO was still in effect at the time of the trial, and that Ms. Everett was going to try to renew the DVPO.  (2T p 300)  Then, the prosecutor asserted during closing argument that Ms. Everett “got a domestic violence protective order against [Mr. Johnson], and next week she will ask a Wake County District Court Judge to renew that protective order.”  (4T p 663)  
As in Wilson, evidence that a judge entered a DVPO against Mr. Johnson was inadmissible because it indicated that his conduct was “so grave as to require the unusual procedure” of the issuance of a protective order.  Indeed, the evidence should not have been admitted because it indicated that another judge had already ruled against Mr. Johnson based on the same conduct for which he was on trial.  As a result, the trial court erred by allowing the State to present evidence of the DVPO to the jury.
C. Evidence of the DVPO prejudiced Mr. Johnson and warrants a new trial TA \l "N.C. Gen. Stat. § 15A-1025" \s "N.C. GEN. STAT. § 15A-1025" \c 2 .

Evidence that a judge issued a DVPO against Mr. Johnson also undermined his defense and warrants a new trial.  The error is preserved because it constituted evidence that a judge believed that Ms. Everett’s assertions were credible and that Mr. Johnson was guilty.  Young, 324 N.C. at 494, 380 S.E.2d at 97.  When an error is preserved, the defendant must show that there is a reasonable possibility that a different result would have been reached without the error in order to establish that a new trial is warranted.  State v. Lawrence, 365 N.C. 506, 513, 723 S.E.2d 326, 331 (2012) TA \l "State v. Lawrence, 365 N.C. 506, 513, 723 S.E.2d 326, 331 (2012)" \s "State v. Lawrence, 365 N.C. 506, 513, 723 S.E.2d 326, 331 (2012)" \c 1 .  In the alternative, the evidence should be reviewed for plain error.  Plain error is error that had a probable impact on the jury’s verdict.  Id. at 518, 723 S.E.2d at 334.  Because Mr. Johnson was prejudiced under both standards, this case must be remanded for a new trial.

Mr. Johnson’s trial was a credibility contest.  That is, the jury heard two different accounts of what happened.  Ms. Everett testified that Mr. Johnson raped her and then assaulted her.  (2T pp 283-93)  Mr. Johnson testified that he and Ms. Everett had consensual sex and that he assaulted her afterward when they argued about whether he would spend the night.  (3T pp 581-84)  It is “necessarily . . . a close case for the jury” when the evidence against the defendant consists primarily of the prosecuting witness’ testimony and the evidence supporting the defendant consists primarily of the defendant’s own testimony.  State v. Gillikin, 217 N.C. App. 256, 265-66, 719 S.E.2d 164, 170 (2011) TA \l "State v. Gillikin, 217 N.C. App. 256, 265-66, 719 S.E.2d 164, 170 (2011)" \s "State v. Gillikin, 217 N.C. App. 256, 265-66, 719 S.E.2d 164, 170 (2011)" \c 1  (citation omitted).  In such circumstances, the credibility of the witnesses is “crucial to the determination of defendant’s guilt.”  State v. Wilson, 98 N.C. App. 86, 92, 389 S.E.2d 626, 629 (1990) TA \l "State v. Wilson, 98 N.C. App. 86, 92, 389 S.E.2d 626, 629 (1990)" \s "State v. Wilson, 98 N.C. App. 86, 92, 389 S.E.2d 626, 629 (1990)" \c 1 .  
Considering that there were two versions of the events that occurred in this case, credibility was the paramount issue for the jury.  In light of these circumstances, it is likely that the evidence of the DVPO “induced the jury to resolve this critical issue against” Mr. Johnson.  State v. Cuthrell, 233 N.C. 274, 276, 63 S.E.2d 549, 550 (1951) TA \l "State v. Cuthrell, 233 N.C. 274, 276, 63 S.E.2d 549, 550 (1951)" \s "State v. Cuthrell, 233 N.C. 274, 276, 63 S.E.2d 549, 550 (1951)" \c 1 .  Evidence that conveys the opinion of a judicial official is especially prejudicial because it serves as the judicial officials’ stamp of approval in the eyes of jurors.  That is, a judge’s opinion regarding the weight or credibility of evidence “will always have great weight with the jury . . . .”  State v. Grogan, 40 N.C. App. 371, 374, 253 S.E.2d 20, 22 (1979) TA \l "State v. Grogan, 40 N.C. App. 371, 374, 253 S.E.2d 20, 22 (1979)" \s "State v. Grogan, 40 N.C. App. 371, 374, 253 S.E.2d 20, 22 (1979)" \c 1 .  “Jurors respect the judge and are easily influenced by suggestions, whether intentional or otherwise, emanating from the bench.”  State v. Holden, 280 N.C. 426, 429, 185 S.E.2d 889, 892 (1972) TA \l "State v. Holden, 280 N.C. 426, 429, 185 S.E.2d 889, 892 (1972)" \s "State v. Holden, 280 N.C. 426, 429, 185 S.E.2d 889, 892 (1972)" \c 1 .  

Because the State’s case hinged on Ms. Everett’s credibility, there is a reasonable possibility that one or more jurors would not have agreed to guilty verdicts had the court excluded evidence of the DVPO.  Alternatively, the evidence of the DVPO had a probable impact on the verdicts and constituted plain error.  Under either prejudice standard, a new trial is required. 
 TA \l "State v. Warren, 289 N.C. 551, 556-57, 223 S.E.2d 317, 320-21 (1976)" \s "State v. Warren, 289 N.C. 551, 556-57, 223 S.E.2d 317, 320-21 (1976)" \c 1 CONCLUSION

For the foregoing reasons, Mr. Johnson’s conviction for assault by strangulation must be vacated and the remaining convictions must be remanded for a new trial.  In the alternative, the assault convictions must be remanded for a hearing to determine whether Mr. Johnson consented to the defense attorney’s strategy to concede his guilt to those offenses.
Respectfully submitted this the 16th day of October, 2019.
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