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NOW COMES the defendant-appellant, Darrius Lavale Tyson, pursuant to N.C. Gen. Stat. §15A-1422(c)(3) TA \l "N.C. Gen. Stat. §15A-1422(c)(3)" \s "N.C. Gen. Stat. §15A-1422(c)(3)" \c 2  and N.C.R.App.P. Rule 21 TA \l "N.C.R.App.P. Rule 21" \s "N.C.R.App.P. Rule 21" \c 3 , and petitions this Court to issue a writ of certiorari to review the August 8, 2018 order denying the motion for appropriate relief (MAR) in the above-captioned case. In support of this petition, Mr. Tyson shows the following:

INTRODUCTION AND SUMMARY OF THE ISSUE

In 2010, Mr. Tyson was charged with multiple offenses arising from an attempted robbery and murder in Durham County. The evidence against Mr. Tyson was scant.  The convicted shooter stated that he had committed the crime and Mr. Tyson was not involved.  There was no DNA or fingerprint evidence implicating Mr. Tyson.   No eyewitnesses or surviving victims identified Mr. Tyson. The only physical evidence implicating Mr. Tyson was that the shell casings recovered from the scene were of the same brand of ammunition as was later found in Mr. Tyson’s apartment.  While there were multiple co-defendants and some gave statements inculpating Mr. Tyson to various degrees, those co-defendants later recanted their statements or made conflicting statements regarding Mr. Tyson’s supposed involvement.  
Because of the limited evidence against him, Mr. Tyson elected to go to trial.  However, after he made that decision, his attorney and the prosecutor informed him that his fingerprints were found on the car used in the attempted robbery and murder.  When Mr. Tyson was informed by the prosecutor and his attorney of this inculpatory physical evidence, he determined that an Alford plea was in his best interest.  

Accordingly, Mr. Tyson pleaded guilty in December 2014 in Durham County Superior Court.  In its factual basis, the state asserted that Mr. Tyson’s fingerprints were found on the car used in the attempted robbery and murder.  Defense counsel did not object or correct that information.  Mr. Tyson’s plea was accepted and he was sentenced pursuant to the plea agreement.  

Mr. Tyson did not appeal his conviction.  Mr. Tyson filed no petitions or motions for appropriate relief in Superior Court or our appellate courts.    

Three years after he entered his plea, Mr. Tyson obtained the discovery in his case.  Upon review of the discovery, he learned that his fingerprints were not, in fact, found on the car used in the attempted robbery and murder.  Instead, the report reflected that it was the fingerprint of a co-defendant that was found on the car.  Accordingly, Mr. Tyson filed a MAR alleging that he was provided ineffective assistance of counsel and that the prosecutor engaged in prosecutorial misconduct.


The Honorable Orlando Hudson denied the MAR.  Judge Hudson concluded that the MAR was not timely filed and was procedurally barred.  Judge Hudson further concluded that the MAR raised only questions of law, not of fact, therefore, an evidentiary hearing was not necessary.  

Judge Hudson’s order is erroneous because Mr. Tyson’s MAR raised issues of fact and was fully supported by his affidavit, transcripts from the entry of his guilty plea, DNA reports, fingerprint reports, and an affidavit from his co-defendant.  Therefore, he was entitled to an evidentiary hearing.  

The order is erroneous because N.C. Gen. Stat. § 15A-1415 TA \l "N.C. Gen. Stat. § 15A-1415" \s "N.C. Gen. Stat. § 15A-1415" \c 2  provides that an MAR raising these claims can be filed at any time.  Therefore, Mr. Tyson’s MAR is not untimely.


The order is erroneous because N.C. Gen. Stat. § 15A-1419 TA \l "N.C. Gen. Stat. § 15A-1419" \s "N.C. Gen. Stat. § 15A-1419" \c 2  provides that an MAR is procedurally barred if the defendant filed a previous MAR or was in a position, in a previous MAR or direct appeal, to raise the claims currently asserted.  Mr. Tyson filed no previous MAR, petition, or direct appeal in Superior Court or our appellate courts.   Therefore, Mr. Tyson’s MAR was not procedurally barred.

Accordingly, the order denying the MAR is erroneous in law and must be reversed and remanded so that an evidentiary hearing may be held.

STATEMENT OF THE CASE

On September 4, 2010, Antonio Dominguez and Bernardo Ponce were shot during a robbery attempt in Durham.  Mr. Dominguez survived and Mr. Ponce was killed.  (Appendix 1-4)  In October and November 2010, Mr. Tyson was indicted for conspiracy to commit armed robbery, attempted armed robbery, assault with a deadly weapon with intent to kill inflicting serious injury, and first-degree murder in Durham County case numbers 10 CrS 58942-45. (Appendix 1-4) 

Durham County Assistant District Attorney Teresa Pressley prosecuted the case.  Attorney Lisa Williams was appointed to represent Mr. Tyson.  However, due to a conflict of interest, Ms. Williams withdrew from the case on June 11, 2012. (Appendix 22-23)   The next day, Michael Driver was appointed to represent Mr. Tyson. (Appendix 24)


On December 12, 2014 Mr. Tyson entered an Alford plea to second-degree murder, conspiracy to commit armed robbery, attempted armed robbery, and assault with a deadly weapon with intent to kill inflicting serious injury in case numbers 10 CrS 58942-45.  (Appendix    31)  At that time, Mr. Tyson had an additional unrelated charge of robbery with a dangerous weapon pending in Durham County case number 10 CrS 54420.
  (Appendix 31)  As a part of the plea agreement, Mr. Tyson also entered an Alford plea in case number 10 CrS 54420.  (Appendix 31)  In exchange for his pleas, all charges were consolidated into one sentence of 168 – 211 months incarceration.  (Appendix 32, 68-72)  Mr. Tyson did not give notice of appeal and did not pursue direct review.

On June 1, 2018, Mr. Tyson filed a motion for appropriate relief.  (Appendix 73-133)  On June 29, 2018, the state filed a response to the MAR. (Appendix 134-221)  On July 18, 2018, the trial court summarily denied the MAR.  (Appendix 222-24)   
On July 25, 2018, Mr. Tyson gave written notice of appeal from the denial.  (Appendix 225)  On August 17, 2018, an order of Appellate Entries was signed appointing the Office of the Appellate Defender.  (Appendix 226-27)  The matter was assigned to undersigned counsel on October 30, 2018.  (Appendix    228)

STATEMENT OF THE FACTS
 A.
The September 4, 2010 crime and initial investigation

On September 4, 2010, Antonio Dominguez, Bernardo Ponce and Juan Reeves were walking on Chapel Hill Street in Durham when occupants of a Toyota RAV-4 approached and demanded money from them. (Appendix 46)  Mr. Dominguez was shot and survived.  Mr. Ponce was shot and killed.  Mr. Reeves escaped without injury.  (Appendix 46-47)


Eight minutes later, the police stopped the Toyota RAV-4.  (Appendix 47)   There were two people in the car – the driver, Deandre Rucker and one passenger, Stephen Mack. (Appendix 47)   Messrs. Rucker and Mack were arrested. Eventually, the police arrested two other individuals, Demetrius Yarborough and Archie Shelton. (Appendix 47)  Mr. Shelton gave a statement that led the officers to the apartment of Darrius Tyson.  (Appendix 47)   

The police searched Mr. Tyson’s apartment where they found a box of ammunition in cat litter.  Mr. Tyson was then arrested.   Sometime thereafter, the police arrested a sixth person by the name of Dequanta Bass, who the state alleged was sitting in the back of the RAV-4 at the time of the shooting. (Appendix 48)  

Messrs. Rucker, Mack, Yarborough, and Bass each made different statements regarding the crime, Mr. Tyson’s involvement, or lack thereof, and their own culpability.  Specifically, Deandre Rucker gave a sworn statement that “he was, in fact, the shooter, the driver, and that Darrius Tyson was never there.” (Appendix 48)   Stephen Mack “put Darrius Tyson at the scene, and made him the gunman.” (Appendix 48)  Demetrius Yarborough “put Darrius Tyson at the scene.” (Appendix 48)  Mr. Bass gave a statement in which “he gave the identity of who had the gun, he said Stephen, then later said it was Darrius.”  (Appendix 48)  
B.
The physical evidence

The police never recovered the gun used in the shooting.  (Appendix 47)  The only physical evidence the police had was the Toyota RAV-4 Mr. Rucker drove during the crime, the shell casings from the scene, and the box of ammunition found in Mr. Tyson’s home.  

The RAV-4 and the ammunition from Mr. Tyson’s house were processed and examined for fingerprints and DNA.  The fingerprint and DNA reports were provided to defense counsel, Ms. Williams, in discovery on October 28, 2010 and October 11, 2011, respectively.  (Appendix 5-21)  

The fingerprint report reflects that Mr. Tyson’s fingerprints were not found on any portion of the Toyota RAV-4.  (Appendix page 5 cards 1-31; page 7-8, cards 1-31)  The only fingerprints found on the RAV-4 belonged to Stephen Mack and the registered owner of the car, Tonya Weaver. (Appendix 5)  

DNA analysis of swabs taken from the RAV-4 either excluded Mr. Tyson as a contributor or could make no conclusion as to whether he contributed DNA.  (Appendix 14-18)  


The fingerprint report reflects that Mr. Tyson’s fingerprints were not found on the cat litter box in his apartment.  The fingerprint report reflects that Mr. Tyson’s fingerprints were not found on any ammunition or shell casings.   The fingerprint report reflects that Mr. Tyson’s fingerprints were not found on the front or the sides of the box of ammunition found in his apartment.  The fingerprint report reflects that there was a fingerprint on the back of the box of ammunition, but the print was inconclusive when compared to Mr. Tyson’s prints.  (Appendix 5-9)  


In its factual basis the state asserted that the ammunition from Mr. Tyson’s house “matched”
 shell casings found at the crime scene.  (Appendix 47)

C.
The Alford plea


On December 12, 2014, Mr. Tyson entered an Alford plea in Durham County Superior Court.  (Appendix 37-45)  The entirety of Ms. Pressley’s factual basis for the September 4, 2010 offenses is reproduced verbatim as follows:
The evidence that would have been presented further would show that, on September 4, 2010, while the Defendant was out on bond for the robbery and several breaking and enterings, he and five other gentlemen got together – their names were Deandre Rucker {phonetic}, Demetrius Yarborough {phonetic}, Stephen Mack {phonetic}, Dequanta Bass {phonetic} – and they went to a mall.  They hung out.  They decided they were going to rob a drug dealer.


They went to the drug dealer’s house, and Stephen Mack recognized an undercover car and said, “That’s a Sheriff across there.”


So they just walked there along – they went down Chapel Hill Street and saw three Latino gentlemen walking.  Deandre Rucker was the driver.  He pulled the car around and into small culvert area, and they waited for the three Latino gentlemen to pass them.  As Antonio Garcia {phonetic}, Bernardo Ponce {phonetic}, and Juan Reeves {phonetic} passed, the evidence would have tended to show that one of the people in the car yelled out to them to stick their hands up and give them their money.


These Latino gentlemen truly did not speak English.  One of them did put their hands up.  His back was to the car. He was shot in the back.  The bullet entered his back and his liver, blew out the front.  He told his friend Bernardo and Juan to run for their lives, and they did.


As the RAV-4 was coming out of the small culvert area, citizens were running out with cell phones that were able to describe the vehicle.  As they were coming to – across to the street to where Antonio Garcia was spouting blood, Bernardo Ponce ran back to help his friend.  He was gunned down and died incidentally.


The good citizens were able to give a full description of the vehicle but not of the people in the car.  The car was stopped eight minutes later by two officers working on duty.  In that car was Stephen Mack, who was 15 at the time, and Deandre Rucker.  They made statements that night. Their statements were convoluted.  By the end of the night, Deandre Rucker’s final statement was that, yes, they planned the robbery, but he didn’t shoot anybody, and that was it.

The officers worked hard.  They investigated, and they were led to Demetrius Yarborough and Archie Shelton {phonetic}.  Archie Shelton and Demetrius Yarborough were not helpful at first.  Later, Archie Shelton gave a statement that led the officers to Darrius Tyson.


When the officers arrived at Darrius Tyson’s apartment to search, they were unable to find a weapon.  The gun has never been found.  They were, however, able to find some ammunition in kitty litter that had Mr. Tyson’s fingerprint, and that ammunition matched the shell casings at the scene.  In addition, there was a fingerprint on the inside of the passenger side of the door that was Darrius Tyson’s.  But the State could not say with certainty when that fingerprint was left.  


Since the time of arrest, a sixth person has been arrested as well.  He was 14 at the time.  He had been riding in the back of the vehicle by the tire well.  He too now has made a statement.


Deandre Rucker did not make a proffer for the State.  Demetrius Yarborough did.  It was not an extremely helpful proffer, but it did put Darrius Tyson at the scene.  Stephen Mack made a proffer which was somewhat more helpful.  It put Darrius Tyson at the scene, and it made him the gunman.  Dequanta Bass, who is perhaps our most believable witness, who was 14 at the time, made a very moving proffer, but when he gave the identity of who had the gun, he said Stephen and then later said it was Darrius.  So it was a case that could only be made at trial by the testimony of co-defendants, and there have been problems with some of their statements.


In addition, we now have a sworn statement from Deandre Rucker saying that he was, in fact, the shooter, the driver, and that Darrius Tyson was never there.


So as you can see, the facts have gotten somewhat muddied.  And Your Honor has been in this courtroom many times this year when evidence presented was very good and very strong for the State, far stronger that the facts in this case, and juries have acquitted.  So it’s with great sadness that the State asks you accept this plea, and I’ll let you know ahead of time that the victims are very unhappy.
(Appendix 45-50)(emphasis added)

When the court asked Mr. Driver if he had any additions or corrections to the state’s factual basis, counsel replied, “Nothing as to the facts, Your Honor.”  (Appendix 50)  


At sentencing, Mr. Tyson explained he was “not entering this plea saying I killed that man.  Somebody said I killed him.  I’m entering this plea of not guilty, but this is a good plea considering my charges and have closure for my mother.” (Appendix 63)  Mr. Tyson further explained that he “wasn’t so quick to admit my guilt to this murder.  I was going to take it [to] trial, but seeing how everything was put together and I was able to talk to Ms. Pressley, she saying and my lawyer saying this would happen.” (Appendix 64)(emphasis added)   Mr. Tyson concluded, “I didn’t take life from nobody.  This was a call from God that I need to calm down.  I felt in my heart that I was going to do time regardless.  This is what I need to stay away from all things I was doing that I thought was fun when I was younger.” (Appendix 65)  
D.
The post-conviction review of the fingerprint and DNA reports


In late 2017, Mr. Tyson obtained copies of the discovery in his case.  (Appendix 83)  In his review of the discovery he noted that, contrary to what he was told by Ms. Pressley and Mr. Driver, and contrary to what Ms. Pressley stated in her factual basis, the fingerprint and DNA reports reflect that neither his fingerprints nor his DNA were found on any portion of the RAV-4.
 (Appendix 83)  
E.
Mr. Tyson’s motion for appropriate relief


On June 1, 2018, Mr. Tyson filed an MAR in Durham County Superior Court.  In the MAR, Mr. Tyson argued that his trial attorney was ineffective and the prosecutor engaged in prosecutorial misconduct. (Appendix 73-133)  In support of those arguments, he alleged the following four facts.  

First, Mr. Tyson alleged that he initially had chosen to go to trial because:  (1) Mr. Rucker gave a statement saying Mr. Rucker had committed the murder and Mr. Tyson was not involved; (2) there was no DNA evidence putting him at the crime scene; (3) his fingerprints were not on the RAV-4; (4) his fingerprints were not on the shell casings recovered from the scene; (5) no eyewitnesses or surviving victims identified him as being at the crime scene; and, (6) the remaining co-defendants had either recanted their statements or made conflicting statements regarding his supposed involvement. (Appendix 80, 83)  


Second, he alleged that “he was led to believe by Ms. Pressley and by Mr. Driver that his fingerprints were found on the RAV-4 that was employed in the robbery and the shootings.”  (Appendix76, 83)   
Third, he alleged that he was not shown the fingerprint evidence, but “took the word of the prosecutor and my attorney that my fingerprint was recovered from the car.” (Appendix 77, 83) 


Fourth, he alleged that but for the misrepresentation made to him regarding the inculpatory fingerprint evidence, he would not have taken the plea and would have proceeded to trial.  (Appendix 77, 83)    

Mr. Tyson’s MAR was supported by his affidavit, the transcript from the December 12, 2014 guilty plea hearing, the fingerprint reports, the DNA reports, and an affidavit from Deandre Rucker.  (Appendix 82-133)  Mr. Rucker’s affidavit re-iterated what the prosecutor stated in her factual basis regarding Mr. Rucker’s statement. Additionally, Mr. Rucker affirmed that, “Darrius Tyson did not tell anyone to commit the robbery, nor did he provide the firearm or ammunition that was used in the robbery. Furthermore, Darrius Tyson was not present in the RAV-4 during the robbery and shooting.  I know that Darrius Tyson did not shoot at anyone or kill the man in Durham on September 4, 2010, as I was the person who shot and killed him.” (Affidavit page 98-101)   
F.
The state’s response to Mr. Tyson’s motion for appropriate relief


On June 29, 2018, the state filed its response.  Although the state acknowledged that a “full assessment of the discovery documents shows that a co-defendant’s prints were located on the suspect vehicle” (Appendix 142-43), the state argued that Mr. Tyson’s MAR was procedurally barred and substantively meritless.  

The state alleged that “the defendant’s claims are procedurally barred under 15A-1415 [as] [t]he defendant asserted his claim more than 10 days after the entry of judgment [.]”  (Appendix 142)   

The state alleged that Mr. Tyson offered no evidence to support his argument that there was any information conveyed to him regarding the fingerprint report prior to him taking the plea. (Appendix 143)  


The state alleged that Mr. Tyson failed to prove that he received ineffective assistance of counsel for multiple reasons.  First, he was represented by several attorneys who were “very experienced” individuals with “a great deal of knowledge of the criminal justice system,” all of whom “had access to the discovery which had multiple factors that could have weighed on their professional advice.”  (Appendix 147)  Second, Mr. Tyson produced “no evidence that the misinformation was communicated to either the defendant or to either of his attorneys prior to this plea being entered.”  (Appendix 147)  Third, Mr. Tyson produced no evidence that the misinformation regarding the fingerprints was the deciding factor in his decision to enter the plea. (Appendix 147)


The state argued that Mr. Tyson failed to prove that the prosecutor engaged in prosecutorial misconduct for several reasons.  The state argued that Mr. Tyson was unable to prove “anything other than that the prosecutor may have misspoken as to the statement of facts.” (Appendix 143)  The state argued that because of the “amount of charges against the defendant, the nature of his charges, the fact that he had two sets of attorneys to confer with, the defendant has failed to show that a prosecutor’s misstatement at presentation of the statement of facts arose to the level of an act of prosecutorial misconduct.” (Appendix 143)
G.
The order denying the motion for appropriate relief

  
On July 18, 2018, the Honorable Orlando Hudson summarily denied the MAR.  Judge Hudson made four conclusions of law in support of the denial, as follows:


●
The claims in the MAR “are procedurally barred.”  

●
The MAR “is based purely on a question of law and therefore 

a hearing by the court is not required.” 

●
The MAR “is insufficiently supported as the defendant failed 

to present sufficient supporting evidence or documentation.”  

●
Mr. Tyson had “shown no good cause, no actual prejudice, 


nor a fundamental miscarriage of justice.” 
(Appendix 222-24)  

TIMELINESS OF THE FILING OF THE PETITION FOR WRIT OF CERTIORARI 
Appellate Rule 21(a)(1) TA \l "Appellate Rule 21(a)(1)" \c 3  provides that a “petition shall be filed without unreasonable delay . . .  .”  While the Rules of Appellate Procedure do not set forth a specific time period in which a petition must be filed, opinions do provide examples of what constitutes unreasonable delay.  
In State v. Rush, 158 N.C. App. 738, 582 S.E.2d 37 (2003) TA \l "State v. Rush, 158 N.C. App. 738, 582 S.E.2d 37 (2003)" \s "State v. Rush, 158 N.C. App. 738, 582 S.E.2d 37 (2003)" \c 1 , this Court held that a four year delay in filing a petition for writ of certiorari was unreasonable.  In Huebner v. Triangle Research Collaborative, 193 N.C. App. 420, 667 S.E.2d 309 (2008) TA \l "Huebner v. Triangle Research Collaborative, 193 N.C. App. 420, 667 S.E.2d 309 (2008)" \s "Huebner v. Triangle Research Collaborative, 193 N.C. App. 420, 667 S.E.2d 309 (2008)" \c 1 , this Court held that a three year delay in filing a petition for writ of certiorari was unreasonable.   And, in North Carolina v. Foreman, 364 N.C. 323, 701 S.E.2d 669 (2010) TA \l "North Carolina v. Foreman, 364 N.C. 323, 701 S.E.2d 669 (2010)" \s "North Carolina v. Foreman, 364 N.C. 323, 701 S.E.2d 669 (2010)" \c 1 , our Supreme Court held that a thirteen year delay in filing a petition for writ of certiorari was unreasonable.  

Mr. Tyson’s MAR was denied July 18, 2018.  (Appendix 222-224)  He gave written notice of appeal on July 25, 2018. (Appendix 225) This office was appointed to the case on August 17, 2018. (Appendix 226-27) The matter was assigned to undersigned counsel on October 30, 2018.  (Appendix 228)

Upon being assigned to the case, counsel requested, and had to await the arrival of, the complete Superior Court file.  The Superior Court sent documents from all six of Mr. Tyson’s cases as well as documents from the files of several co-defendants’ cases.  The documents received totaled over 700 pages.  Counsel had to review, sort and organize all of those documents before beginning the task of writing the petition and compiling the appendix. 

Accordingly, by filing this petition less than eight months after appointment, counsel has filed it without unreasonable delay.   
REASONS WHY THE WRIT OF CERTIORARI 
SHOULD BE ISSUED
Appellate Rule 21(a)(1) TA \l "Appellate Rule 21(a)(1)" \c 3  provides “[t]he writ of certiorari may be issued in appropriate circumstances by either appellate court to permit review pursuant to N.C. Gen. Stat. § 15A-1422(c)(3) TA \l "N.C. Gen. Stat. § 15A-1422 (c)(3)" \c 2  of an order of the trial court denying a motion for appropriate relief.”  Certiorari should be allowed “when the ends of justice will be … promoted.”  King v. Taylor, 188 N.C. 450, 451, 124 S.E. 751, 751 (1924) TA \l "King v. Taylor, 188 N.C. 450, 451, 124 S.E. 751, 751 (1924)" \c 1 .  

This Court should issue its writ of certiorari to review the trial court’s order denying Mr. Tyson’s motion for appropriate relief.  Review may be had under Appellate Rule 21 TA \l "Appellate Rule 21" \c 3  and § 15A-1422 TA \l "N.C. Gen. Stat. § 15A-1422" \c 2 .  Moreover, consideration of the arguments set forth below will promote the ends of justice.
STANDARD OF REVIEW

Whether the trial court was required to afford a defendant an evidentiary hearing is primarily a question of law subject to de novo review. State v. McHone, 348 N.C. 254, 258, 499 S.E.2d 761, 763 (1988) TA \l "State v. McHone, 348 N.C. 254, 258, 499 S.E.2d 761, 763 (1988)" \s "State v. McHone, 348 N.C. 254, 258, 499 S.E.2d 761, 763 (1988)" \c 1 ; State v. Marino, 229 N.C. App. 130, 140, 747 S.E.2d 683, 640 (2013) TA \l "State v. Marino, 229 N.C. App. 130, 140, 747 S.E.2d 683, 640 (2013)" \s "State v. Marino, 229 N.C. App. 130, 140, 747 S.E.2d 683, 640 (2013)" \c 1 ; N.C. Gen. Stat. § 15A-1420(c)(1) TA \l "N.C. Gen. Stat. § 15A-1420(c)(1)" \s "N.C. Gen. Stat. § 15A-1420(c)(1)" \c 2 .

ARGUMENT

I.
MR. TYSON’S MAR WAS TIMELY FILED AND NOT PROCEDURALLY BARRED.
In denying Mr. Tyson’s MAR, the trial court concluded that the MAR “was not filed within the required timeframe of G.S. 15A-1419(a).”  Thus “the claims in the MAR were procedurally barred.” (Appendix 223)  The trial court further concluded that Mr. Tyson had failed to show good cause, actual prejudice, or a fundamental miscarriage of justice to overcome the procedural default. (Appendix 223)  These conclusions are erroneous.  
A.
Applicable authority

N.C. Gen. Stat. § 15A-1415(a) TA \l "N.C. Gen. Stat. § 15A-1415(a)" \s "N.C. Gen. Stat. § 15A-1415(a)" \c 2  identifies the time in which an MAR may be filed.  Pursuant to § 15A-1415(a), “At any time after verdict, a noncapital defendant by motion may seek appropriate relief upon any of the grounds enumerated in this section.”   

N.C. Gen. Stat. § 15A-1419(a) provides the grounds for which an MAR may be procedurally defaulted.  Pursuant to § 15A-1419(a)(1) TA \l "§ 15A-1419(a)(1)" \s "§ 15A-1419(a)(1)" \c 2 , an MAR may be denied if a previous MAR was filed in which the defendant failed to raise the claims presented in the current MAR.  Pursuant to § 15A-1419(a)(2) TA \l "§ 15A-1419(a)(2)" \s "§ 15A-1419(a)(2)" \c 2 , an MAR may be denied if the claim presented was previously adjudicated in a previous MAR, direct appeal, or other proceeding.  Pursuant to § 15A-1419(a)(3) TA \l "§ 15A-1419(a)(3)" \s "§ 15A-1419(a)(3)" \c 2 , an MAR may be denied if the defendant filed a direct appeal and was in a position to raise the claims in that direct appeal, but failed to do so.   
Pursuant to § 15A-1419(b)(1) TA \l "§ 15A-1419(b)(1)" \s "§ 15A-1419(b)(1)" \c 2 , any of the grounds  for procedural default can be excused if the defendant can demonstrate good cause for the default and demonstrate that actual prejudice will result from the defendant’s claim.  Alternatively, pursuant to § 15A-1419(b)(2) TA \l "§ 15A-1419(b)(2)" \s "§ 15A-1419(b)(2)" \c 2 ,  any of the grounds for procedural default can be excused if the defendant can demonstrate that the failure to consider the claim will result in a miscarriage of justice. 

B. 
Mr. Tyson’s MAR was timely filed and was not procedurally barred.  

Mr. Tyson pleaded guilty on December 12, 2014. (Appendix 68-72)   On June 1, 2018, he filed an MAR “pursuant to N.C.G.S. § 15A-1415(a) TA \l "N.C.G.S. § 15A-1415(a)" \s "N.C.G.S. § 15A-1415(a)" \c 2  [.]” (Appendix 73) Section 15A-1415(a) permits a defendant to file an MAR “at any time after verdict.”  Mr. Tyson’s MAR was filed five and a half years after the verdict in his case.  Therefore, his MAR was filed pursuant to the requirements of § 15A-1415(a) and the trial court’s conclusion to the contrary is erroneous.  
The trial court’s order does not identify any subsection of § 15A-1419(a) that Mr. Tyson violated and there is no evidence that Mr. Tyson violated any subsection of the statute. There is no evidence that Mr. Tyson filed a previous MAR.  There is no evidence that Mr. Tyson filed a petition for writ of certiorari.  There is no evidence that Mr. Tyson pursued direct review.
  Therefore, none of the grounds for procedural default apply to Mr. Tyson’s MAR and the trial court’s conclusion of law to the contrary is erroneous.
Demonstrating good cause, actual prejudice, or a fundamental miscarriage of justice is only required if the defendant’s MAR is subject to procedural default.  Because Mr. Tyson’s MAR was timely filed and none of the grounds for procedural default apply to his MAR, Mr. Tyson was not required to show good cause, actual prejudice, or a fundamental miscarriage of justice.   

Accordingly, the trial court erred in concluding that Mr. Tyson’s MAR was not timely filed and was procedurally barred.  

II.
THE TRIAL COURT ERRED IN DENYING MR. TYSON’S MAR WHEN THE MAR RAISED QUESTIONS OF FACT THAT, IF FOUND IN MR. TYSON’S FAVOR, ENTITLE HIM TO RELIEF. 

Mr. Tyson’s MAR alleged that he pleaded guilty because the prosecutor and his attorney erroneously informed him that there was inculpatory evidence linking him to the car used in the shooting, when, in fact, such evidence did not exist.  The MAR further alleged that trial counsel provided Mr. Tyson with the ineffective assistance of counsel when counsel misadvised him about that evidence and failed to correct the prosecutor’s statements about that evidence in the factual basis.  Lastly, the MAR alleged that the prosecutor engaged in prosecutorial misconduct when the prosecutor made material and false statements in the factual basis that there was inculpatory evidence linking Mr. Tyson to the car used in the shooting, when, in fact, such evidence did not exist.

Mr. Tyson’s MAR provided sufficient competent evidence to establish both that the inculpatory evidence did not exist and that he entered his plea of guilty because of the misinformation conveyed to him.  The trial court summarily denied Mr. Tyson’s MAR because it concluded that the MAR was based purely on a question of law and lacked sufficient supporting evidence or documentation. Those conclusions are erroneous.  Accordingly, the trial court erred in summarily denying Mr. Tyson’s MAR and the matter must be remanded for an evidentiary hearing.  
A.
When an MAR raises factual issues that, if proven, would entitle the defendant to relief, a trial court must hold an evidentiary hearing to resolve those issues of fact.  

Pursuant to N.C. Gen. Stat. § 15A-1420(c)(1) TA \s "N.C. Gen. Stat. § 15A-1420(c)(1)" , when an MAR is filed, the trial court “must determine . . . whether an evidentiary hearing is required to resolve questions of fact.”  Pursuant to N.C. Gen. Stat. § 15A-1420(c)(4) TA \l "N.C. Gen. Stat. § 15A-1420(c)(4)" \s "N.C. Gen. Stat. § 15A-1420(c)(4)" \c 2 , if a trial court “cannot rule upon the motion without the hearing of evidence, it must conduct a hearing for the taking of evidence and must make findings of fact.”  Our appellate courts have concluded that those statutory subsections mandate that when an MAR is filed more than 10 days after trial, “an evidentiary hearing is required unless the motion presents assertions of fact which will entitle the defendant to no relief even if resolved in his favor, or the motion presents only questions of law.” State v. Martin, 244 N.C. App. 727, 734, 781 S.E.2d 339, 344 (2016) TA \l "State v. Martin, 244 N.C. App. 727, 734, 781 S.E.2d 339, 344 (2016)" \s "State v. Martin, 244 N.C. App. 727, 734, 781 S.E.2d 339, 344 (2016)" \c 1 ;  State v. Jackson, 220 N.C. App. 1, 6, 727 S.E.2d 322, 328 (2012) TA \l "State v. Jackson, 220 N.C. App. 1, 6, 727 S.E.2d 322, 328 (2012)" \s "State v. Jackson, 220 N.C. App. 1, 6, 727 S.E.2d 322, 328 (2012)" \c 1 , quoting State v. McHone, 348 N.C. 254, 258, 499 S.E.2d 761, 763 (1998) TA \l "State v. McHone, 348 N.C. 254, 258, 499 S.E.2d 761, 763 (1998)" \s "State v. McHone, 348 N.C. 254, 258, 499 S.E.2d 761, 763 (1998)" \c 1 ; N.C. Gen. Stat. § 15A-1420(c)(1), (3), and (4) TA \l "N.C. Gen. Stat. § 15A-1420(c)(1), (3), and (4)" \s "N.C. Gen. Stat. § 15A-1420(c)(1), (3), and (4)" \c 2 .
Therefore, in deciding whether to summarily deny an MAR or grant an evidentiary hearing there is one question the trial court must ask:  does the information contained in the record and presented in the MAR, if believed, entitle the defendant to relief?  Jackson, 220 N.C. App. at 6, 727 S.E.2d at 328; State v. Mercer, 84 N.C. App. 623, 628, 353 S.E.2d 682, 685 (1987) TA \l "State v. Mercer, 84 N.C. App. 623, 628, 353 S.E.2d 682, 685 (1987)" \s "State v. Mercer, 84 N.C. App. 623, 628, 353 S.E.2d 682, 685 (1987)" \c 1 .  If the answer to that question is yes, an evidentiary hearing is required.  Id.  

B.
In his MAR, Mr. Tyson raised factual claims that could only be resolved at an evidentiary hearing.    

Mr. Tyson’s MAR raised questions of fact as to whether he was provided with the effective assistance of counsel and whether the state engaged in prosecutorial misconduct.  Mr. Tyson’s MAR alleged, and was supported by competent evidence establishing, that: (1) his guilty plea was unconstitutionally induced by misinformation from the prosecutor and defense attorney who erroneously informed him that his fingerprint was found on the shooter’s car door; (2) his trial attorney was ineffective for misadvising him that his fingerprint was found on the shooter’s car door; (3) the prosecutor engaged in misconduct by telling the trial court that Mr. Tyson’s fingerprint was found on the shooter’s car door; and, (4) his trial attorney was ineffective for failing to object to, or correct, the prosecutor’s claim that Mr. Tyson’s fingerprint was found on the shooter’s car door. (Appendix 73-81)  

Mr. Tyson attached an affidavit to his MAR attesting both that he was told his fingerprints were found on the RAV-4 and that he would not have pleaded guilty but for the misinformation transmitted to him regarding the presence of his fingerprint on the door of the car used in the shooting.  (Appendix 82-84)  Because those allegations involved resolution of factual questions, credibility determinations, and testimony, they could not be resolved without an evidentiary hearing.  
A hearing was necessary to determine, inter alia:

(1)
What did defense counsel and the prosecutor tell Mr. Tyson regarding his fingerprints and the shooter’s car door?

(2)
What investigation did defense counsel conduct?

(3)
Did the prosecutor provide defense counsel with the fingerprint report showing that Mr. Tyson’s fingerprints were not, in fact, on the shooter’s car door?

(4)
Did previous defense counsel, Lisa Williams, transmit to successor defense counsel, Michael Driver, the fingerprint report showing that Mr. Tyson’s fingerprints were not, in fact, on the shooter’s car door?

(5)
Was defense counsel aware that the fingerprint report showed that Mr. Tyson’s fingerprints were not, in fact, on the shooter’s car door?

(6)
Before he pleaded guilty, was Mr. Tyson provided a copy of the fingerprint report which showed that his fingerprints were not, in fact, on the shooter’s car door?

(7)
Was the prosecutor’s material and false statement regarding Mr. Tyson’s fingerprints on the shooter’s car door nothing more than a “misspoken … statement of the facts,” as alleged by the state in its response to Mr. Tyson’s MAR, (Response page 10) or was it intentional?  

(8)
What factors lead Mr. Tyson to plead guilty?   
Mr. Tyson’s MAR raised those issues of fact with sufficient particularity. See State v. Hardison, 126 N.C. App. 52, 54, 483 S.E.2d 459, 460 (1997) TA \l "State v. Hardison, 126 N.C. App. 52, 54, 483 S.E.2d 459, 460 (1997)" \s "State v. Hardison, 126 N.C. App. 52, 54, 483 S.E.2d 459, 460 (1997)" \c 1 .  Those issues of fact could not be resolved solely on the basis of the written documents included with the MAR.  Therefore, “the trial court was presented with a question of fact which it was required to resolve,” McHone, 348 N.C. at 259, 499 S.E.2d at 764, and the trial court’s decision to summarily deny the MAR without a hearing was erroneous. 

A conviction obtained on an involuntary guilty plea is a violation of a defendant’s constitutional rights.  Mercer, 84 N.C. App. at 627, 353 S.E.2d at 684.  A guilty plea is not voluntary and intelligent if it is the product of such factors as misunderstanding, duress, or misrepresentation by others.  Id., quoting Blackledge v. Allison, 431 U.S. 63, 75, 52 L.Ed.2d 136, 147-48 (1977) TA \l "Blackledge v. Allison, 431 U.S. 63, 75, 52 L.Ed.2d 136, 147-48 (1977)" \s "Blackledge v. Allison, 431 U.S. 63, 75, 52 L.Ed.2d 136, 147-48 (1977)" \c 1 .  If Mr. Tyson pleaded guilty because he was told by his trial attorney and the prosecutor that there was inculpatory evidence against him, when, in fact, that evidence did not exist, he “is entitled to have his guilty plea vacated as involuntary and proceed to trial on the charges against him.” Mercer, 84 N.C. App. at 628, 353 S.E.2d at 685.  Therefore, the trial court erred in summarily denying Mr. Tyson’s MAR and the order denying Mr. Tyson’s MAR must be reversed and remanded so that an evidentiary hearing may be held.  
C.
Mr. Tyson’s MAR contained all documents necessary to support his claims.  

When an MAR raises issues of fact, the motion must raise those issues with sufficient particularity in order to merit an evidentiary hearing.  State v. Hardison, 126 N.C. App. 52, 54, 483 S.E.2d 459, 460 (1997) TA \s "State v. Hardison, 126 N.C. App. 52, 54, 483 S.E.2d 459, 460 (1997)" .  The trial court must consider the MAR as well as “any supporting or opposing information presented” with the MAR in determining whether to grant an evidentiary hearing. McHone, 348 N.C. at 259, 499 S.E.2d at 764, quoting N.C. Gen. Stat. § 15A-1420(c)(1) TA \s "N.C. Gen. Stat. § 15A-1420(c)(1)" .
In his MAR, Mr. Tyson alleged that his guilty plea was unconstitutionally induced by misinformation from the prosecutor and defense attorney, that his attorney provided him with ineffective assistance of counsel, and that the prosecutor engaged in prosecutorial misconduct (Appendix 73-81)  Each of those allegations were fully supported by the following documents attached to the MAR: (1) the trial transcripts from the entry of the guilty plea; (2) the fingerprint report and DNA report contained within the discovery documents obtained by Mr. Tyson after he pleaded guilty; (3) Mr. Tyson’s affidavit; and, (4) Mr. Rucker’s affidavit. (Appendix 82-133)  
Mr. Tyson’s affidavit attested both that he was told his fingerprints were found on the door of the car used in the shooting and that he would not have pleaded guilty but for that misinformation transmitted to him.  (Appendix 82-84)  That affidavit alone was sufficient to support his claim and warrant an evidentiary hearing.  However, Mr. Tyson included further evidence in support of this claim in the form of the fingerprint and DNA reports, the transcript of the guilty plea hearing, and an affidavit from Deandre Rucker.  
The fingerprint reports reflect that Mr. Tyson’s fingerprints were not found anywhere on the car which was used in the shooting. (Appendix 86-90)  The only fingerprint found on the RAV-4 belonged to co-defendant Stephen Mack. (Appendix 86, 88)  
The trial transcript from the December 12, 2014 guilty plea hearing reflects that the prosecutor stated in her factual basis that “there was a fingerprint on the inside of the passenger side of the door that was Darrius Tyson’s.” (Appendix 113)  And, the trial transcript from the December 12, 2014 guilty plea hearing reflects that defense counsel did not correct or object to that erroneous statement. (Appendix 116)  Moreover, Mr. Tyson’s claim that he was induced into taking the plea based on that misinformation is supported by his statement in open court wherein he explained that he initially did not want to enter a plea.  However, one of the factors which induced him to plead was “seeing how everything was put together and I was able to talk to Ms. Pressley, she saying and my lawyer saying this would happen.” (Appendix 130)  

Accordingly, Mr. Tyson’s MAR alleged and contained competent evidence to support his allegations.  Therefore, the trial court erred in concluding that the MAR lacked sufficient supporting evidence or documentation.  (Appendix 223)  The order denying Mr. Tyson’s MAR must be reversed and remanded so that an evidentiary hearing on the MAR may be held.  
CONCLUSION
WHEREFORE, for all the foregoing reasons, Mr. Tyson respectfully requests that this Court grant the writ and remand the matter for a full evidentiary hearing. 

ATTACHMENTS

All items necessary for a complete understanding of this petition are attached to an Appendix.  
The foregoing petition is respectfully submitted, this the 12th day of June, 2019.
(Electronically Filed)

Katherine Jane Allen

Assistant Appellate Defender

Glenn Gerding

Appellate Defender

Office of the Appellate Defender

123 West Main Street, Suite 500

Durham, North Carolina 27701

(919) 354-7210

ATTORNEYS FOR DEFENDANT

VERIFICATION

The undersigned, Assistant Appellate Defender Katherine Jane Allen, having been duly sworn, says and deposes that she is counsel of record for the defendant in this matter, that the factual allegations contained herein are all derived from undersigned counsel’s examination of the record in the defendant’s case, as well as other publicly available court records, and that on the basis of undersigned counsel’s examination of these documents, undersigned counsel is informed and believes the allegations contained herein to be true and accurate.


This the 12th day of June, 2019.







_________________________








Katherine Jane Allen








Assistant Appellate Defender

STATE OF NORTH CAROLINA

COUNTY OF DURHAM

Sworn to and subscribed before me,

This the      day of            , 2019.

______________________________

Notary Public

My commission expires:

CERTIFICATE OF SERVICE


Undersigned counsel hereby certifies that a copy of the above and foregoing Petition for Writ of Certiorari has been duly served upon Daniel O’Brien, Special Deputy Attorney General, North Carolina Department of Justice, via email to dobrien@ncdoj.gov.


This the 12th day of June, 2019.
(Electronically Filed)

Katherine Jane Allen

Assistant Appellate Defender

� 	Mr. Tyson had been tried twice for that unrelated armed robbery charge in 10 CrS 54420.  The first trial ended in a mistrial.  The second trial ended in a guilty verdict.  Mr. Tyson appealed from the guilty verdict and on May 15, 2012 this Court granted him a new trial. A copy of that opinion is included in the Appendix. (Appendix  25-29)


� 	It is unclear what the state meant by the use of the term “matched.” (Appendix 47)  As no gun was recovered, it does not appear that a toolmark comparison was conducted.  Later, the state explained that the ammunition recovered from Mr. Tyson’s apartment “matched” the type of ammunition recovered from the crime scene because it had the same “headstamp,” meaning it was manufactured by the same company. (Appendix 136)


� 	Those reports also reflect that Mr. Tyson’s fingerprints were not found on any ammunition found in his apartment. 


	In its factual basis Ms. Pressley stated that the police found “some ammunition in kitty litter that had Mr. Tyson’s fingerprint, and that ammunition matched the shell casings at the scene.”  (Appendix 47)  


	In his MAR, counsel wrote that in Mr. Tyson’s apartment law enforcement found “ammunition that matched the shell casings from the crime scene [which] was recovered from a kitty litter container from the premises. Mr. Tyson’s fingerprints were recovered from the kitty litter container.” (Appendix 75)   


	In its MAR response, the state wrote that law enforcement “recovered .40 caliber ammunition in a box of kitty litter” in Mr. Tyson’s apartment. (Appendix 136) “The ‘Head Stamp’ on the ammunition also matched the type of ammunition recovered at the scene and inside the suspect vehicle. No firearm was recovered. The ammunition box was processed and the defendant’s prints were found on the box of ammunition. (See Exhibit A).”  (Appendix 136)  Additionally, the state wrote, “The defendant’s fingerprints were recovered from a box of ammunition hidden in kitty litter at the very house officers were informed that the defendant and a codefendant went directly after the homicide and just prior to the police pulling over the rest of the suspects in the suspect vehicle.” (Appendix 148)


	However, the fingerprint reports reflect that all of those statements appear incorrect.  The fingerprint report reflects that Mr. Tyson’s fingerprints were not found on: (1) a kitty litter box; (2) any ammunition; (3) any shell casings; (4) the front of the box of ammunition found in his apartment; or, (5) the sides of the box of ammunition found in his apartment. The fingerprint report reflects that there was a fingerprint on the back of the ammunition box, but the print was inconclusive when compared to Mr. Tyson’s prints.  (Appendix    5-9)


	However, this issue was not raised in Mr. Tyson’s MAR.  Accordingly, counsel is not bringing this information forward as a claim in support of the MAR because “[t]his Court is not the appropriate forum for resolving issues of fact [.]”  State v. McHone, 348 N.C. 254, 259, 499 S.E.2d 761, 764 (1998)� TA \l "State v. McHone, 348 N.C. 254, 259, 499 S.E.2d 761, 764 (1998)" \s "State v. McHone, 348 N.C. 254, 259, 499 S.E.2d 761, 764 (1998)" \c 1 �.  Counsel is drawing the reader’s attention to this information so that the reader may fully understand the facts of the case. And so the reader may understand why counsel’s recitation of the results of the fingerprint reports in subsection B of the Statement of Facts conflicts with the prosecutor’s factual basis in subsection C of the Statement of Facts.


� 	As noted in footnote 1, supra, Mr. Tyson did pursue a direct appeal in case number 10 CrS 54420.  This Court’s opinion granting him a new trial in that case was issued on May 15, 2012, six months before the entry of his plea.  (Appendix 25-29)





