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MOTION FOR PRODUCTION OF TRANSCRIPT
*****************************************


The Defendant hereby moves this Court for an order directing Official Court Reporters Jennifer W. Lloyd and Kimmel G. McDiarmid to transcribe hearings that occurred in this case on February 2, 2009 and December 30, 2009, and in support states:

1. On March 26, 2010, Defendant was found guilty of first-degree murder, armed robbery, and misdemeanor breaking or entering.  The Honorable Abraham P. Jones imposed a sentence of life without parole for first-degree murder.  Judge Jones then consolidated the armed robbery and breaking and entering charges and imposed a sentence of 77-102 months.  Judge Jones set the sentence to run consecutive to the sentence for first-degree murder.  On the same day, Defendant gave notice of appeal.  Judge Jones entered an Order of Appellate Entries, which noticed Defendant’s appeal and appointed the Office of the Appellate Defender to represent him.  A copy of the Order of Appellate Entries is attached to this motion.
2. On May 11, 2010, the undersigned reviewed the court file and determined that there were two hearings that occurred in this case that were not reflected in the Order of Appellate Entries.  Specifically, the court file contained a document entitled “Judgment / Order or Other Disposition,” which indicated that on February 2, 2009, the Honorable Paul G. Gessner allowed the State to amend the indictment for one of Mr. Defendant’s charges.  The file also contained a document entitled “Order Prohibiting Capital Proceeding,” which indicated that a hearing was held on February 2, 2009 in which the State announced that it would not seek the death penalty.  Both documents are attached to this motion.

3. In addition, the court file contained a document entitled, “Motion and Order for Joinder,” which indicated that on December 30, 2009, the Honorable Allan Baddour allowed the State to join all of Defendant’s charges for trial.  The document is attached to this motion.
4. On May 11, 2010, the undersigned contacted Paige Sawyer-Brown, Deputy Clerk of Court, to determine who the court reporters were for the February 2, 2009 and December 30, 2009 hearings.  On May 14, 2009, Ms. Sawyer-Brown indicated that Jennifer Lloyd was the court reporter for the February 2, 2009 hearing and that Kimmel McDiarmid was the court reporter for the December 30, 2009 hearing.  On May 14, Ms. McDiarmid confirmed that she was the court reporter for the December 30, 2009 hearing.  On May 21, 2010, Ms. Lloyd confirmed that she was the court reporter for the February 2, 2009 hearing.
5.  Under North Carolina law, every defendant in a criminal case who is convicted of a felony upon a plea of not guilty has the right to appeal his conviction to the appellate division.  N.C. Gen. Stat. § 7A-27; N.C. Gen. Stat. § 15A-1444 TA \l "N.C. Gen. Stat. § 15A-1444(a)" \c 2 

 TA \l "N.C. Gen. Stat. § 7A-27" \c 2 .
6. In Griffin v. Illinois, 351 U.S. 12, 100 L.Ed. 891 (1956), the United States Supreme Court held that a transcript was necessary for an indigent defendant to vindicate his right to effective appellate review under the Due Process and Equal Protection Clauses of the Fourteenth Amendment to the United States Constitution.  See also State v. Robinson, 83 N.C. App. 146, 148, 349 S.E.2d 317, 319 (1986) (holding that “all defendants, including indigent parties, are entitled to transcripts when appealing to a higher court….”).

7. Moreover, an appointed appellate attorney in a criminal case has a duty to investigate all possible grounds for appeal.  See Anders v. California, 386 U.S. 738, 18 L.Ed.2d 493 (1967); State v. Kinch, 314 N.C. 99, 331 S.E.2d 665 (1985).  This duty includes the identification and argument of not only those errors that occur at trial, but also those errors that arise during pre-trial hearings.  See, e.g., State v. Rogers, 352 N.C. 119, 529 S.E.2d 671 (2000) (holding that the trial court erred by denying the defendant’s motion to continue, which was heard three weeks before the defendant’s trial); State v. McCrowre, 312 N.C. 478, 322 S.E.2d 775 (1984) (holding that the trial court violated the defendant’s right to counsel based in part on the defendant’s statements during a pre-trial hearing on his arraignment).  Indeed, under Rule 9(a)(3)(i) of the North Carolina Rules of Appellate Procedure, an appointed appellant attorney must include in the record on appeal “copies of all other papers filed and statements of all other proceedings had in the trial courts which are necessary for an understanding of all issues presented on appeal.”
8. The undersigned submits that in order for him to faithfully discharge his duties as Defendant’s appointed appellate attorney, he must be able to review the transcript of the February 2, 2009 and December 30, 2009 hearings.  Specifically, the transcripts will enable the undersigned to present any issues to the Court of Appeals that might arise from the hearings.  Furthermore, the transcripts would allow Defendant to obtain the meaningful appellate review that he is entitled to as part of his appeal.

WHEREFORE, Defendant respectfully requests an order directing Official Court Reporter Jennifer W. Lloyd to transcribe the February 2, 2009 hearing and Kimmel McDiarmid to transcribe the December 30, 2009 hearing.


Respectfully submitted, this the 24th day of May, 2010.
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ATTORNEYS FOR DEFENDANT-APPELLANT

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing motion was served on Mr. Lamar Proctor, Assistant District Attorney, 144 Margaret Lane, Hillsborough, North Carolina 27278, by deposit in the United States mail, first-class and postage prepaid.

I further certify that a copy of the foregoing motion was served on Ms. Jennifer W. Lloyd, P.O. Box 1032, Carrboro, North Carolina 27510, by deposit in the United States mail, first-class and postage prepaid.

I further certify that a copy of the foregoing motion was served on Ms. Kimmel G. McDiarmid, P.O. Box 1384, Pittsboro, North Carolina 27312, by deposit in the United States mail, first-class and postage prepaid.


This the 24th day of May, 2010.
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Assistant Appellate Defender
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