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ISSUE Presented

Did the Court of Appeals err in holding that the charged regulatory violations did not require a mens rea?
Statement of the Case

On 22 November 2016, Marine Patrol Officer Dewayne Whealton cited Mr. Waterfield for use of unattended gill nets in violation of a proclamation issued a month earlier by the Director of Marine Fisheries. (R pp 2, 9) On 9 December 2016, Officer Whealton cited Mr. Waterfield for two counts of unlawful use of crab pots in violation of administrative regulation. (R p 3) All three misdemeanor cases came on for a bench trial in Perquimans County District Court before the Honorable Eula E. Reid on 7 June 2017. After the District Court found Mr. Waterfield guilty as charged, he appealed to Superior Court for trial de novo. (R pp 5-6)
The cases were tried at the 7 November 2018 Criminal Session of Perquimans County Superior Court with the Honorable Marvin K. Blount, III presiding. (T p 3) The jury convicted Mr. Waterfield of the gill net violation and one of the two crab pot violations. It acquitted on the remaining charge. (R pp 25-26) Judge Blount entered a consolidated judgment sentencing Mr. Waterfield to 20 days in jail, suspended for one year of supervised probation and a $200 fine. (R pp 29-31) Mr. Waterfield appealed. (R p 32)     

On appeal, Mr. Waterfield argued, inter alia, that the trial court plainly erred in not providing a jury instruction on mens rea. On 20 October 2020, the Court of Appeals issued a published decision holding no error. State v. Waterfield, 850 S.E.2d 609 (N.C. Ct. App. 2020) TA \l "State v. Waterfield, 850 S.E.2d 609 (N.C. Ct. App. 2020)" \s "State v. Waterfield, 850 S.E.2d 609 (N.C. Ct. App. 2020)" \c 1 . 
STATEMENT OF THE GROUNDS FOR APPELLATE REVIEW

Review of the Court of Appeals’ decision is based upon this Court’s 16 April 2021 order allowing Mr. Waterfield’s Petition for Discretionary Review under N.C.G.S. § 7A-31(c) TA \l "N.C.G.S. § 7A-31(c)" \s "N.C.G.S. § 7A-31(c)" \c 2 .

Statement of THE Facts

Mr. Waterfield is a 67-year-old lifelong fisherman who received his North Carolina commercial fishing license in 1974. (T pp 64-65; R p 2) On 22 November 2016, Officer Whealton came across gill nets
 attached to buoys bearing Mr. Waterfield’s name and boat number. (T pp 26, 30) He measured the nets and determined their mesh to be 3¼ inches wide. (T p 28) Although nets of this size were not unlawful, a proclamation of the Marine Fisheries Director that went into effect the previous month declared that such nets could not be left “unattended.” (T p 28; R pp 9, 12) Officer Whealton believed the nets were “unattended” as defined by administrative regulation.
 (T pp 27-31) A short time later, Officer Whealton was inspecting other gill nets when Mr. Waterfield approached him in his boat. Mr. Waterfield asked him why he was near his net. Officer Whealton responded that he was “just . . . doing an inspection [and] seeing if it was legal or not.” Officer Whealton then cited Mr. Waterfield for the unattended gill net he saw earlier. The citation alleged that Mr. Waterfield 

did unlawfully and willfully engage in a commercial fishing operation use a vessel [sic] of which defendant was in charge by using using [sic] unattended gill nets with a mesh length of 3 inches through 3¾ inches in violation of proclamation M-23-16 II(c). 

(R p 2) (emphasis added).
Later that same day, Officer Whealton came upon some of Mr. Waterfield’s crab pots.
 The pots contained dead crabs in various stages of decomposition. Officer Whealton made a note to himself. (T pp 23-25)

Ten days later, Officer Whealton went back to the crab pots and placed a plastic tag on several of the approximately 60 pots on the line. About a week after that, Officer Whealton returned to the pots and discovered that the tags he placed on some of them had not been removed, which indicated to him that the pots had not been fished. (T pp 35-37; R p 14)

The next day, Officer Whealton cited Mr. Waterfield for two crab pot violations under 15A N.C.A.C. 3I.0105. One count alleged he “unlawfully and willfully [left] crab pots in coastal fishing waters which contain[ed] edible species not fit for human consumption,” and the other count alleged he “unlawfully and willfully use[d] crab pots in coastal fishing waters for more than 5 consecutive days when such devices were not being employed in a fishing operation[.]” (R p 3) (emphasis added).   

At trial, Officer Whealton was the sole witness for the State. (T pp 17-59) Both the State and Mr. Waterfield attempted to question Officer Whealton about the “unlawfully and willfully” language included on the citations. The trial court sustained its own objection to these lines of questioning and told the jury that “the Court will instruct you what the appropriate law is in this case. You’re to follow my instructions on what the law is, okay?” (T pp 57-59)

Mr. Waterfield testified in his own defense. (T pp 64-76) He had lived and fished in Perquimans County for 21 years. For the last four years, he had been fighting stage four throat cancer. He recently had two tumors removed and had a feeding tube as a result. He stated that during the time of the 22 November 2016 citation he was undergoing chemotherapy from 8 a.m. to 
3 p.m. along with an hour of radiation therapy. While fishing on the night of 21 November 2016, Mr. Waterfield fell ill and attempted to drive home, “which was a mistake.” He wrecked his truck in a ditch. (T pp 64-67) Mr. Waterfield explained that after the accident he was unable to retrieve the gill net for which Officer Whealton cited him:

I went home, and I told [my son], I said, I got to go back to them nets, and I got up, and I had two nets out at Perquimans. I 
went — I got one. I couldn’t get the other one. I couldn’t get it.

Q. What happened?

A. I was just sick.

Q. What happened with that first one?

A. I was sick. I was sick. So, anyway, I went back home. I come back the next morning, and I run into [Officer Whealton], and I went and was fishing the net, and I seen the boat down the bay, and he comes up to me, and he said, Where’s . . . your son at? You ought not be out here by yourself. . . . I said, I got sick last night, wrecked my truck. All I want to do is get my nets up and — I don’t know. He might have thought I was irate. I have to talk loud because I know people can’t understand me, you know, and it was a little windy. And so anyway, I told him what happened and that — that is why he asked [my son] was I in the hospital or something. So they all knew I had cancer and all and, you know, but I got sick. I couldn’t help it. I come back and tried to get the net. I got one of them; couldn’t get the other one.

(T p 67)

On cross, Mr. Waterfield reiterated that if “I hadn’t been sick, I would have got the nets.” He claimed that he tried to explain the situation, but Officer Whealton did not offer to help him pull up the nets. (T pp 73-74) With respect to the crab pots, Mr. Waterfield testified he fished about 100 pots at a time. He used to fish 500 or 600 pots at a time but admitted “I can’t do it no more. I cannot do it. I want to, but I can’t do it.” (T p 72) He denied failing to fish his crab pots for three weeks and recounted a time in the past when another officer alerted him to unfished pots. Mr. Waterfield testified that he told the officer he could not find the pots, and on that occasion the officer retrieved the pots for him. (T pp 68-70) He testified that even though he was “in bad shape” he still went out “once or twice a week” because “[y]ou got to go to your pots[.]” (T pp 71-72) He admitted to having prior convictions for crab pot and gill net violations. (T pp 77-80)

During the charge conference, the trial court noted there was no pattern instruction for any of the charged offenses. It indicated it would instruct on the substantive charges by reciting the relevant portions of the administrative code and proclamation. (T pp 82-83)

Following closing arguments and outside the jury’s presence, the trial court asked the parties whether “willfulness” was an element of the charges. Defense counsel, having apparently just argued to the jury that the State had to prove Mr. Waterfield’s violations were willful,
 stated that he was “just arguing the charging document.” The State responded that “in the code and in the proclamation there is no mention of . . . willful or intentional.” (T pp 88-89) The jury charge made no mention of any mens rea requirement for any of the three offenses. (R pp 19-22) The jury convicted Mr. Waterfield of the gill net violation and one of the two crab pot violations. It acquitted on the remaining charge. (R pp 25-26) 
On appeal, Mr. Waterfield argued that the trial court committed plain error in failing to provide a mens rea instruction. Although the Court of Appeals opined that he “presented a series of compelling arguments for why the proliferation of these strict liability crimes undermines foundational principles of our State’s criminal law jurisprudence” it declined to hold the trial court erred. Waterfield, 850 S.E.2d at 610 TA \s "State v. Waterfield, 850 S.E.2d 609 (N.C. Ct. App. 2020)" .
STANDARD OF REVIEW

This Court reviews a decision of the Court of Appeals to determine if that Court’s opinion contains any error of law. State v. Brooks, 337 N.C. 132, 149, 446 S.E.2d 579, 590 (1994) TA \l "State v. Brooks, 337 N.C. 132, 149, 446 S.E.2d 579, 590 (1994)" \s "State v. Brooks, 337 N.C. 132, 149, 446 S.E.2d 579, 590 (1994)" \c 1 . 
ARGUMENT

The Court of Appeals erred in holding that the charged regulatory violations did not require a mens rea. 
In North Carolina there is a presumption, as old as the common law, that a crime requires both an unlawful act (the actus reus) and a culpable mental state (the mens rea). This is not a “provincial or transient notion” — it is a bedrock principle of Anglo-American criminal law. See Morissette v. United States, 342 U.S. 246, 250 (1952) TA \l "Morissette v. United States, 342 U.S. 246, 250 (1952)" \s "Morissette v. United States, 342 U.S. 246, 250 (1952)" \c 1 . “But legislatures, especially in the 20th and 21st centuries, have often undertaken to impose criminal liability for conduct unaccompanied by fault.” Wayne R. LaFave, Criminal Law § 5.5, at 272 (4th ed. 2003) TA \l "Wayne R. Lafave, Criminal Law § 5.5, at 272 (4th ed. 2003)" \s "Wayne R. Lafave, Criminal Law § 5.5, at 272 (4th ed. 2003)" \c 3 . Like many legislatures, our General Assembly has loosened or outright eliminated the requirement of a mens rea for some offenses. This Court has acknowledged that it is within the legislative power to create “strict liability” crimes by statute when the General Assembly clearly manifests an intent to abrogate the common-law presumption in favor of mens rea. See State v. Hales, 256 N.C. 27, 30, 122 S.E.2d 768, 771 (1961) TA \l "See State v. Hales, 256 N.C. 27, 30, 122 S.E.2d 768, 771 (1961)" \s "See State v. Hales, 256 N.C. 27, 30, 122 S.E.2d 768, 771 (1961)" \c 1 .
But what about when the General Assembly does not enact the crime? A host of administrative agency regulations carry criminal penalties. Consequently, there are hundreds or perhaps even thousands of crimes in this state the people’s representatives never voted to create. These offenses are unilaterally fashioned by executive agencies’ promulgation of an ever-changing body of rules affecting a host of everyday activities, often at a microscopic level of detail. Almost uniformly, these regulations lack any explicit language regarding the mens rea applicable to the offense.   

Mr. Waterfield, a commercial fisherman, stands convicted of two such crimes after he left gill nets and crab pots unattended for too long under rules promulgated by the Marine Fisheries Commission and its Director. At his trial, Mr. Waterfield argued that he was not criminally liable because he did not willfully break the relevant rules. He presented evidence that he was gravely ill with cancer, got into a car wreck, and had to leave his equipment. However, the trial court did not instruct the jury on any mens rea requirement — even though the citations charged Mr. Waterfield with “willful” violations. Unsurprisingly, the jury convicted him. He was sentenced to jail time suspended for supervised probation. 
The Court of Appeals’ published decision effectively held that regulatory bodies, including a single official, may create and eliminate strict liability crimes at will. But this Court has held that the power to abrogate the common-law mens rea requirement rests with our General Assembly, not executive agencies.  TA \l "State v. Hales, 256 N.C. 27, 30, 122 S.E.2d 768, 771 (1961)" \s "State v. Hales, 256 N.C. 27, 30, 122 S.E.2d 768, 771 (1961)" \c 1 Hales, 256 N.C. at 30, 122 S.E.2d at 77. There is no evidence that in criminalizing regulatory violations the General Assembly intended to authorize the continuous ad hoc creation and elimination of scores of strict liability crimes carrying serious penalties, including incarceration. Agencies do not possess the legislative power to unilaterally abrogate the common-law mens rea requirement merely by promulgating regulations lacking explicit mental state language. And administrative agencies should not be “asked to make important policy choices that might just as easily be made by the legislature.” In re Appeal of Broad & Gales Creek Cmty. Assoc., 300 N.C. 267, 273, 266 S.E.2d 645, 651 (1980); N.C. Const. art. II, § 1 TA \l "N.C. Const. art. II, § 1" \s "N.C. Const. art. II, § 1" \c 7  TA \l "In re Appeal of Broad & Gales Creek Community Assoc., 300 N.C. 267, 273, 266 S.E.2d 645, 651 (1980)" \s "In re Appeal of Broad & Gales Creek Community Assoc., 300 N.C. 267, 273, 266 S.E.2d 645, 651 (1980)" \c 1 . 
The “existence of a mens rea is the rule of, rather than the exception to, the principles of Anglo-American criminal jurisprudence.” Dennis v. United States, 341 U.S. 494, 500 (1951) TA \l "Dennis v. United States, 341 U.S. 494, 500 (1951)" \s "Dennis v. United States, 341 U.S. 494, 500 (1951)" \c 1 . Executive agencies cannot unilaterally abrogate the common law mens rea requirement. Absent the manifest intent of the General Assembly to the contrary, the charged crimes required a mens rea. Therefore, this Court should reverse the Court of Appeals’ decision. 
A. The General Assembly may enact strict liability crimes.

At common law, every crime required “(1) an evil deed and (2) mens rea — a guilty mind.” State v. Mercer, 275 N.C. 108, 116, 165 S.E.2d 328, 334 (1969) (citation omitted), overruled on other grounds by State v. Caddell, 287 N.C. 266, 290, 215 S.E.2d 348, 363 (1975) TA \l "State v. Mercer, 275 N.C. 108, 116, 165 S.E.2d 328, 334 (1969) (citation omitted), overruled on other grounds by State v. Caddell, 287 N.C. 266, 290, 215 S.E.2d 348, 363 (1975)" \s "State v. Mercer, 275 N.C. 108, 116, 165 S.E.2d 328, 334 (1969) (citation omitted), overruled on other grounds by State v. Caddell, 287 N.C. 266, 290, 215 S.E.2d 348, 363 (1975)" \c 1 . That an accused must generally act with a culpable mental state is a fundamental principle of the criminal law well-established in North Carolina. See, e.g., State v. Welch, 232 N.C. 77, 80, 59 S.E.2d 199, 202 (1950) TA \l "State v. Welch, 232 N.C. 77, 80, 59 S.E.2d 199, 202 (1950)" \s "State v. Welch, 232 N.C. 77, 80, 59 S.E.2d 199, 202 (1950)" \c 1  (“It is axiomatic at common law that a crime is not committed if the mind of the person doing the act is innocent.”). In sum, there exists a “common law presumption against criminal liability without a showing of mens rea[.]” State v. Huckelba, 240 N.C. App. 544, 552, 771 S.E.2d 809, 816, rev’d on other grounds for reasons stated in dissent, 368 N.C. 569, 780 S.E.2d 750 (2016) TA \l "State v. Huckelba, 240 N.C. App. 544, 552, 771 S.E.2d 809, 816, rev’d on other grounds for reasons stated in dissent, 368 N.C. 569, 780 S.E.2d 750 (2016)" \s "State v. Huckelba, 240 N.C. App. 544, 552, 771 S.E.2d 809, 816, rev’d on other grounds for reasons stated in dissent, 368 N.C. 569, 780 S.E.2d 750 (2016)" \c 1 .
  
Although strict liability crimes are generally disfavored, State v. Bowman, 188 N.C. App. 635, 650, 656 S.E.2d 638, 650 (2008) TA \l "State v. Bowman, 188 N.C. App. 635, 650, 656 S.E.2d 638, 650 (2008)" \s "State v. Bowman, 188 N.C. App. 635, 650, 656 S.E.2d 638, 650 (2008)" \c 1 , the Supreme Court of the United States has recognized that legislatures may create strict liability crimes notwithstanding the common-law presumption in favor of a mens rea requirement. See Lambert v. California, 355 U.S. 225, 228 (1957) TA \l "Lambert v. California, 355 U.S. 225, 228, 2 L. Ed. 2d 228, 231 (1957)" \s "Lambert v. California, 355 U.S. 225, 228, 2 L. Ed. 2d 228, 231 (1957)" \c 1  (“There is wide latitude in the lawmakers to declare an offense and to exclude elements of knowledge and diligence from its definition.”).
“Identifying strict liability statutory offenses would be easy if the General Assembly expressly identified crimes as strict liability offenses. However, that does not happen.” Jessica Smith, North Carolina Crimes: A Guidebook on the Elements of Crime 9 (7th ed. 2012) TA \l "Jessica Smith, North Carolina Crimes: A Guidebook on the Elements of Crime 9 (7th ed. 2012)" \s "Jessica Smith, North Carolina Crimes: A Guidebook on the Elements of Crime 9 (7th ed. 2012)" \c 3 . Indeed, our courts do not automatically presume that the absence of statutory mens rea language renders an offense a strict liability crime. Rather, when a statutory offense is enacted but omits a mental state as to one or more elements, courts must determine whether the legislative intent was to impose strict liability. See Hales, 256 N.C. at 30, 122 S.E.2d at 771 TA \s "State v. Hales, 256 N.C. 27, 30, 122 S.E.2d 768, 771 (1961)"  (“Whether a criminal intent is a necessary element of a statutory offense is a matter of construction to be determined from the language of the statute in view of its manifest purpose and design.”); accord State v. Watterson, 198 N.C. App. 500, 505, 679 S.E.2d 897, 899 (2009) TA \l "State v. Watterson, 198 N.C. App. 500, 505, 679 S.E.2d 897, 899 (2009)" \s "State v. Watterson, 198 N.C. App. 500, 505, 679 S.E.2d 897, 899 (2009)" \c 1  (undergoing statutory construction to determine whether General Assembly intended to impose strict liability).
Our courts also consider the presumption against strict liability and the rule of lenity in determining whether and to what extent a statutory provision creates a strict liability offense. See Huckelba, 240 N.C. App. at 552, 771 S.E.2d at 816 TA \s "State v. Huckelba, 240 N.C. App. 544, 552, 771 S.E.2d 809, 816, rev’d on other grounds for reasons stated in dissent, 368 N.C. 569, 780 S.E.2d 750 (2016)"  (in determining whether the word “knowingly” modified one or two elements of a statutory crime, the Court of Appeals considered “(1) the common law presumption against criminal liability without a showing of mens rea; (2) the General Assembly’s intent in enacting and amending the statute; and (3) the rule of lenity”); see also Staples v. United States, 511 U.S. 600, 605 (1994) TA \l "Staples v. United States, 511 U.S. 600, 605 (1994)" \s "Staples v. United States, 511 U.S. 600, 605 (1994)" \c 1  (“[W]e must construe the statute in light of the background rules of the common law, in which the requirement of some mens rea for a crime is firmly embedded.”); Liparota v. United States, 471 U.S. 419, 427 (1985) TA \l "Liparota v. United States, 471 U.S. 419, 427, 85 L. Ed. 2d 434, 441 (1985)" \s "Liparota v. United States, 471 U.S. 419, 427, 85 L. Ed. 2d 434, 441 (1985)" \c 1  (“In addition, requiring mens rea is in keeping with our longstanding recognition of the principle that ambiguity concerning the ambit of criminal statutes should be resolved in favor of lenity.”). 
When the above principles compel a conclusion that the legislature did not intend to impose strict liability, courts will infer a mens rea requirement. For example, in Morissette, the defendant took a pile of abandoned scrap metal from a federal government bombing range. He had no reason to believe he was, in fact, converting valuable government property. The Supreme Court, noting that the statute under which Morissette was charged had no express element of intent, nevertheless inferred one. In so doing, it stated that the mere fact a criminal statute omits any mention of intent does not necessarily eliminate a mens rea as an element of the crime — the Court will find an element of intent in the absence of a “clear command” from the legislature to the contrary. Morissette, 342 U.S. at 254 n.14 TA \s "Morissette v. United States, 342 U.S. 246, 250 (1952)" , 263; accord Elonis v. United States, 192 L. Ed. 2d 1, 14 (2015) TA \l "Elonis v. United States, 192 L. Ed. 2d 1, 14 (2015)" \s "Elonis v. United States, 192 L. Ed. 2d 1, 14 (2015)" \c 1  (“When interpreting federal criminal statutes that are silent on the required mental state, we read into the statute only that mens rea which is necessary to separate wrongful conduct from otherwise innocent conduct.”) (quotation omitted).
B. But here, the General Assembly never enacted the crimes. Rather, it merely authorized criminal penalties for violations of crimes created by the executive branch. 

As the Court of Appeals recognized, the crimes charged in this case might be construed as imposing strict liability had they been creatures of statute. Waterfield, 850 S.E.2d at 611–13 TA \s "State v. Waterfield, No. COA19-437, slip op. at 1–2 (N.C. Ct. App. 2020)" . However, Mr. Waterfield was not convicted of statutory crimes created by the General Assembly. Rather, his convictions stem from violations of administrative agency rules and proclamations. Indisputably, the General Assembly has authorized administrative agencies to create rules, and has decreed that violations of those rules may be punished as misdemeanors. What the General Assembly has not done, however, is manifest a legislative intent to punish violators of those rules without any regard to their mental state. Absent a clear legislative intent to abrogate the presumption against the imposition of strict liability, a crime cannot be committed without some mens rea.
The General Assembly has enabled the Marine Fisheries Commission “to authorize, license, regulate, prohibit, prescribe, or restrict all forms of marine and estuarine resources in coastal fishing waters” and to regulate the “time, place, character, or dimensions of any methods or equipment that may be employed in taking fish.” N.C.G.S. § 113-182(a)(1)–(3) TA \l "N.C.G.S. § 113-182(a)(1)–(3)" \s "N.C.G.S. § 113-182(a)(1)–(3)" \c 2 . The General Assembly has also permitted the Commission to “delegate to the Fisheries Director the authority to issue proclamations suspending or implementing . . . particular rules of the Commission[.]” N.C.G.S. § 113-221.1(b) TA \l "N.C.G.S. § 113-221.1(b)" \s "N.C.G.S. § 113-221.1(b)" \c 2 . The cited regulations create criminal offenses because N.C.G.S. § 113-135(a) TA \l "N.C.G.S. § 113-135(a)" \s "N.C.G.S. § 113-135(a)" \c 2  states that any person who violates rules adopted by the Marine Fisheries Commission is guilty of a Class 2 or 3 misdemeanor. 

The crab pot rule at issue in this case states that: “It is unlawful to leave pots in any coastal fishing waters for more than five consecutive days, when such pots are not being employed in fishing operations[.]” 15A N.C.A.C. 3I.0105 TA \s "15A N.C.A.C. 3I.0105" . Mr. Waterfield’s gill net violation was premised upon a violation of a proclamation of the Director of Marine Fisheries, in the exercise of twice-delegated authority. That proclamation, effective less than a month earlier, declared that “It is unlawful to use unattended gill nets with a stretched mesh length of 3 inches through 3¾ inches.” N.C. Division of Marine Fisheries, Proclamation M-23-2016 TA \l "N.C. Division of Marine Fisheries, Proclamation M-23-2016" \s "N.C. Division of Marine Fisheries, Proclamation M-23-2016" \c 6 . (R p 9)
These regulations are not unique examples. In just Chapter 3 of Title 15A of the North Carolina Administrative Code alone, there are hundreds of hyper-specific rules created by the Commission. No legislator created these crimes. And in contrast to most statutory crimes, none of these rule-created offenses contain explicit mental state language.
 The offenses at issue were not created by the General Assembly. Indeed, one of the two offenses was not even created by the Marine Fisheries Commission. Mr. Waterfield was charged with a misdemeanor for violating a rule promulgated by a single executive official.
C. The General Assembly did not intend to authorize agencies to unilaterally abrogate the mens rea requirement. 
Because the offenses at issue in this case were not created by statute, this is not a situation in which the lack of a mens rea requirement was a deliberate and intentional policy decision on the part of the General Assembly. See, e.g., State v. Bryant, 359 N.C. 554, 562, 614 S.E.2d 479, 484 (2005) TA \l "State v. Bryant, 359 N.C. 554, 562, 614 S.E.2d 479, 484 (2005)" \s "State v. Bryant, 359 N.C. 554, 562, 614 S.E.2d 479, 484 (2005)" \c 1  (“By deleting the original mens rea requirement in [amending a statute], the General Assembly clearly expressed its intent to make failure to register as a sex offender a strict liability offense under North Carolina law.”). There is no indication that it was the intention of the General Assembly, in enacting N.C.G.S. §§ 113-182, -221.1, and -135 TA \l "N.C.G.S. §§ 113-182, -221.1, and -135" \s "N.C.G.S. §§ 113-182, -221.1, and -135" \c 2 , to abrogate the presumption of a mens rea requirement for every one of the plethora of offenses created (or yet to be created) by the Commission or the Director. There is nothing in the context of the enabling statutes which suggests it was the “manifest purpose and design” of the General Assembly to criminalize a myriad of fishing techniques deemed inappropriate by regulatory authorities — at a microscopic level of detail
 — regardless of the accused’s mental state. Hales, 256 N.C. at 30, 122 S.E.2d at 771 TA \s "State v. Hales, 256 N.C. 27, 30, 122 S.E.2d 768, 771 (1961)" . Moreover, any ambiguity regarding the legislature’s intent as expressed in the enabling statutes must be resolved in favor of Mr. Waterfield. Huckelba, 240 N.C. App. at 562, 771 S.E.2d at 823 TA \s "State v. Huckelba, 240 N.C. App. 544, 552, 771 S.E.2d 809, 816, rev’d on other grounds for reasons stated in dissent, 368 N.C. 569, 780 S.E.2d 750 (2016)"  (“[A]mbiguity concerning the ambit of criminal statutes should be resolved in favor of lenity[.]”) (quotation omitted).
In fact, it is questionable whether the Commission even intended for violations of its rules to be strict liability offenses. The form citation used by the Marine Patrol contains pre-printed language which alleges the defendant “unlawfully and willfully” committed the violations described. This language is applicable to every listed offense, and unlike other portions of the form, is not surrounded by parentheses indicating language which may be stricken by the officer as appropriate. (R pp 2-3)  
Given the importance of the interests involved, this Court should not assume the General Assembly intended to give free reign to agencies to impose strict liability. See generally N.C. Const. art. I, § 1 TA \l "N.C. Const. art. 1, § 1" \s "N.C. Const. art. 1, § 1" \c 7  (all persons are endowed with the inalienable right to “the enjoyment of the fruits of their own labor”); N.C. Const. art. I, § 38 TA \l "N.C. Const. art. 1, § 38" \s "N.C. Const. art. 1, § 38" \c 7  (all persons enjoy a right to hunt and fish, subject to regulation aimed at conservation). A trans-partisan consensus recognizes the danger strict liability crimes, particularly those created by unelected agencies, have on the fundamental fairness of our state and federal criminal justice systems. See, e.g., Michael Serota, How the Criminal Law Lost Its Mind, Boston Review (October 27, 2020) TA \l "Michael Serota, How the Criminal Law Lost Its Mind, Boston Review (October 27, 2020)" \s "Michael Serota, How the Criminal Law Lost Its Mind, Boston Review (October 27, 2020)" \c 3  (available at https://tinyurl.com/y3j3g3cw); Sens. Chuck Grassley & Orrin Hatch, Mens Rea Reform and the Criminal Justice Reform Constellation, Washington Examiner (July 19, 2018) TA \l "Sens. Chuck Grassley & Orrin Hatch, Mens Rea Reform and the Criminal Justice Reform Constellation, Washington Examiner (July 19, 2018)" \s "Sens. Chuck Grassley & Orrin Hatch, Mens Rea Reform and the Criminal Justice Reform Constellation, Washington Examiner (July 19, 2018)" \c 3  (available at https://tinyurl.com/y59g8zo8); Brian W. Walsh & Tiffany M. Joslyn, Without Intent: How Congress is Eroding the Criminal Intent Requirement in Federal Law, The National Association of Criminal Defense Lawyers & The Heritage Foundation (2010) TA \l "Brian W. Walsh & Tiffany M. Joslyn, Without Intent: How Congress is Eroding the Criminal Intent Requirement in Federal Law, The National Association of Criminal Defense Lawyers & The Heritage Foundation (2010)" \s "Brian W. Walsh & Tiffany M. Joslyn, Without Intent: How Congress is Eroding the Criminal Intent Requirement in Federal Law, The National Association of Criminal Defense Lawyers & The Heritage Foundation (2010)" \c 3  (available at https://tinyurl.com/rg7eyvu); Associated Press, Suit challenges NC’s strict liability law on felons voting (September 25, 2020) TA \l "Associated Press, Suit challenges NC’s strict liability law on felons voting (September 25, 2020)" \s "Associated Press, Suit challenges NC’s strict liability law on felons voting (September 25, 2020)" \c 3  (available at https://tinyurl.com/y43x67pb); Mitch Kokai, Criminal law reform gives North Carolina a chance to shine, Carolina Journal (October 29, 2019) TA \l "Mitch Kokai, Criminal law reform gives North Carolina a chance to shine, Carolina Journal (October 29, 2019)" \s "Mitch Kokai, Criminal law reform gives North Carolina a chance to shine, Carolina Journal (October 29, 2019)" \c 3  (available at https://tinyurl.com/y5pll9u9); Gideon Yaffe, A Republican Crime Proposal That Democrats Should Back, New York Times (February 12, 2016) TA \l "Gideon Yaffe, A Republican Crime Proposal That Democrats Should Back, New York Times (February 12, 2016)" \s "Gideon Yaffe, A Republican Crime Proposal That Democrats Should Back, New York Times (February 12, 2016)" \c 3  (available at https://tinyurl.com/y4uxjsx7).

Ultimately, the legislative power rests solely in the General Assembly, N.C. Const. art. II, § 1 TA \l "N.C. Const. art. II, § 1" \s "N.C. Const. art. II, § 1" \c 7 , and administrative agencies cannot accrete power not given to it by the people’s representatives. The General Assembly in this case did not “abdicate its power to make laws or delegate its supreme legislative power to [an executive] department or body.” Carolina-Virginia Coastal Highway v. Coastal Tpk. Auth., 237 N.C. 52, 60, 74 S.E.2d 310, 316 (1953) TA \l "Carolina-Virginia Coastal Highway v. Coastal Tpk. Auth., 237 N.C. 52, 60, 74 S.E.2d 310, 316 (1953)" \s "Carolina-Virginia Coastal Highway v. Coastal Tpk. Auth., 237 N.C. 52, 60, 74 S.E.2d 310, 316 (1953)" \c 1 . The Court of Appeals erred in concluding otherwise. 
D. This Court has historically inferred a crime must be committed “willfully” in the absence of legislative intent to abrogate the common law presumption.  
Without a “clear command” from the General Assembly, Morissette, 342 U.S. at 254 n.14 TA \s "Morissette v. United States, 342 U.S. 246, 250 (1952)" , that it intended to delegate the continuous creation and elimination of innumerable strict liability crimes, the Court of Appeals should have enforced the presumption in favor of requiring a mens rea. 
Historically, when this Court has concluded that the absence of an express mens rea requirement was not the product of deliberate legislative intent, it has inferred that criminal liability will attach only when the violation was done “unlawfully and willfully.” The Court should infer such a requirement here, consistent with the State’s charging documents.

For example, in State v. Whitaker, this Court considered a statute which stated “No person, after being forbidden to do so, shall enter on the premises of another without a license therefor; and if any person after being thus forbidden shall so enter, he shall be guilty of a misdemeanor.” State v. Whitaker, 85 N.C. 566, 567 (1881) TA \s "State v. Whitaker, 85 N.C. 566, 567 (1881)" . The issue before the Court was whether the indictment was defective for failing to allege the defendant “unlawfully and willfully” violated the statute. The Court held that despite the statute’s lack of an express mens rea requirement, the legislature intended to embrace in the statute only those persons who unlawfully and willfully violated its provisions. Consequently, the indictment was invalid for failure to allege all the elements of the offense. Id. at 567–69. TA \s "State v. Whitaker, 85 N.C. 566, 567 (1881)" 
 

Similarly, in State v. Simpson, this Court considered a statute which read: “If any person shall kill or abuse any horse, cow, hog, &c., the property of another, in any enclosure not surrounded by a lawful fence, such person shall be deemed guilty of a misdemeanor.” 73 N.C. 269, 270 (1875) TA \s "State v. Simpson, 73 N.C. 269, 270 (1875)" . As in Whitaker, the Court inferred a requirement that the violation be willful:
The statute by its necessary construction must be qualified by the addition of the words, “willfully and unlawfully” kill or abuse any horse, cow, &c. Common sense forbids the idea that it was the intention of the General Assembly to send to jail every person who by accident kills, &c., or injure the horse, cow, &c., of another. . . .

Id. at 270 TA \s "State v. Simpson, 73 N.C. 269, 270 (1875)"  (emphasis in original); accord State v. Parker, 81 N.C. 548, 549 (1879) TA \s "State v. Parker, 81 N.C. 548, 549 (1879)"  (“The abuse charged on the defendant may have been the result of carelessness or accident, without any assent or guilty participation of the mind of the defendant therein; and if so, the case is not one designed by the act to be punished.”).
As in these cases, “[c]ommon sense forbids the idea that it was the intention of the General Assembly to send to jail . . . person[s] who by accident” failed to comply with the relevant regulations. For the foregoing reasons, the State was required to show that Mr. Waterfield “unlawfully and willfully” violated the relevant rules and proclamation in order to obtain a lawful conviction. 
E. It was plain error not to instruct on mens rea.  
“If there is evidence from which an inference can be drawn that the defendant committed the act without the criminal intent necessary, then the law with respect to that intent should be explained[.]” State v. Connell, 127 N.C. App. 685, 690–91, 493 S.E.2d 292, 295 (1997) TA \l "State v. Connell, 127 N.C. App. 685, 690–91, 493 S.E.2d 292, 295 (1997)" \s "State v. Connell, 127 N.C. App. 685, 690–91, 493 S.E.2d 292, 295 (1997)" \c 1 . Failure to instruct upon all substantive or material features of the crime charged is error. State v. Bogle, 324 N.C. 190, 195, 376 S.E.2d 745, 748 (1989) TA \l "State v. Bogle, 324 N.C. 190, 195, 376 S.E.2d 745, 748 (1989)" \s "State v. Bogle, 324 N.C. 190, 195, 376 S.E.2d 745, 748 (1989)" \c 1 . Accordingly, the trial court erred in failing to instruct the jury that it needed to determine whether Mr. Waterfield’s violations were willful, and the Court of Appeals’ decision to the contrary was erroneous. 
Because Mr. Waterfield’s counsel failed to specifically request an instruction, the trial court’s failure to instruct on willfulness must be reviewed for plain error. State v. Lawrence, 365 N.C. 506, 516, 723 S.E.2d 326, 333 (2012) TA \s "State v. Lawrence, 365 N.C. 506, 518, 723 S.E.2d 326, 334 (2012)" . Under plain error review, a new trial is required if “after examination of the entire record, the error had a probable impact on the jury’s finding that the defendant was guilty.” Id. at 518, 723 S.E.2d at 334 TA \s "State v. Lawrence, 365 N.C. 506, 518, 723 S.E.2d 326, 334 (2012)" .
The trial court’s error rose to the level of plain error.
 Mr. Waterfield’s entire defense was predicated on negating the mens rea alleged by the State. He provided testimony explaining the difficult circumstances which led to his violations. (T pp 64-79) Importantly, Mr. Waterfield’s lawyer apparently argued to the jury in closing that the violations were not willful. (T p 88) By failing to subsequently instruct on willfulness, the trial court completely undercut Mr. Waterfield’s defense, and moreover, rendered nonsensical defense counsel’s argument. In failing to instruct the jury on willfulness, the trial court permitted the State to secure a conviction on a theory of criminal liability different and less stringent than the one it alleged. The trial court’s failure to instruct in accordance with the State’s allegation vitiated Mr. Waterfield’s defense, violated his right to due process, and constituted error requiring a new trial. With the issue of willfulness removed from the case, there was no serious question of Mr. Waterfield’s guilt, yet the jury still deliberated for 45 minutes. (T pp 99-100) Even when given instructions assigning strict liability to Mr. Waterfield’s actions, the jury still acquitted on one of the three charged offenses. (R p 26) In sum, it is probable that at least one juror on at least one charge would have voted to acquit Mr. Waterfield. Lawrence, 365 N.C. at 518, 723 S.E.2d at 334 TA \s "State v. Lawrence, 365 N.C. 506, 518, 723 S.E.2d 326, 334 (2012)" .   
F. Conclusion  
As Justice Jackson observed for the majority in Morissette:
The purpose and obvious effect of doing away with the requirement of a guilty intent is to ease the prosecution’s path to conviction, to strip the defendant of such benefit as he derived at common law from innocence of evil purpose, and to circumscribe the freedom heretofore allowed juries. 

342 U.S. at 263 TA \s "Morissette v. United States, 342 U.S. 246, 250 (1952)" . 
Admittedly, the decision to pursue these ends is a question of policy within the purview of the legislature. See State v. Browning, 177 N.C. App. 487, 493–94, 629 S.E.2d 299, 304 (2006) TA \l "State v. Browning, 177 N.C. App. 487, 493–94, 629 S.E.2d 299, 304 (2006)" \s "State v. Browning, 177 N.C. App. 487, 493–94, 629 S.E.2d 299, 304 (2006)" \c 1 . But absent a clear legislative intent, this Court should not presume the General Assembly meant to empower administrative agencies to “eas[e] the prosecution’s path to conviction.” Rather, this Court should affirm that strict liability crimes are disfavored and require the State to demonstrate — at minimum — that Mr. Waterfield’s violations of the administrative rules were willful. E.g., Whitaker, 85 N.C. at 567–69 TA \s "State v. Whitaker, 85 N.C. 566, 567 (1881)" . 
Conclusion

For the foregoing reasons, Mr. Waterfield asks this Court to reverse the Court of Appeals. 
Respectfully submitted, this the 16th day of June, 2021.
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� A “gill net” is “a flat net suspended vertically in the water with meshes that allow the head of a fish to pass but entangle the gills upon withdrawal.” Merriam-Webster Dictionary, � HYPERLINK "https://www.merriam-webster.com/dictionary/gillnet" �https://www.merriam-webster.com/dictionary/gillnet�� TA \l ".\” Merriam-Webster Dictionary, https://www.merriam-webster.com/dictionary/gillnet" \s ".\" Merriam-Webster Dictionary, https://www.merriam-webster.com/dictionary/gillnet" \c 3 �. 


� The Marine Fisheries portion of the North Carolina Administrative Code states that a net is “attended” when the fisherman is “in a vessel, in the water or on the shore, and immediately available to work the gear and be within 100 yards of any gear in use by that person[.]” 15A N.C.A.C. 3I.0101(2)(b)� TA \l "15A N.C.A.C. 3I.0101(2)(b)" \s "15A N.C.A.C. 3I.0101(2)(b)" \c 3 �.


� A crab pot is a device used for trapping crabs. Merriam-Webster Dictionary, � HYPERLINK "https://www.merriam-webster.com/dictionary/crab%20pot" �https://www.merriam-webster.com/dictionary/crab%20pot�� TA \l "Meriam-Webster Dictionary, https://www.merriam-webster.com/dictionary/crab%20pot" \s "Meriam-Webster Dictionary, https://www.merriam-webster.com/dictionary/crab%20pot" \c 3 �. 


� Closing arguments were not recorded. (T p 88)


� The dissent in Huckelba concerned whether the defendant had demonstrated the requisite level of prejudice. 240 N.C. App. at 569, 771 S.E.2d at 827� TA \s "State v. Huckelba, 240 N.C. App. 544, 552, 771 S.E.2d 809, 816, rev’d on other grounds for reasons stated in dissent, 368 N.C. 569, 780 S.E.2d 750 (2016)" � (Bryant, J., dissenting).


� A Lexis search of Chapter 3 returns no results for the words “knowingly,” “knowing,” “intentionally,” “intentional,” “recklessly,” “reckless,” “negligently,” “negligent,” or “willful.” The word “willfully” appears once, but outside the context of crime-creation. See 15A N.C.A.C. 3I.0114(g)� TA \l "15A N.C.A.C. 3I.0114(g)" \s "15A N.C.A.C. 3I.0114(g)" \c 3 � (“A licensee shall not willfully evade the service prescribed in this Rule [regarding licensing].”).


� See, e.g., 15A N.C.A.C. 3J.0104(e)� TA \l "15A N.C.A.C. 3J.0104(e)" \s "15A N.C.A.C. 3J.0104(e)" \c 2 � (“It is unlawful to use shrimp trawl nets for recreational purposes unless the trawl net is marked by attaching to the codend [tailbag] one floating buoy, any shade of hot pink in color, which shall be of solid foam or other solid buoyant material no less than five inches in diameter and no less than five inches in length.”); 15A N.C.A.C. 3L.0103(h)� TA \l "15A N.C.A.C. 3L.0103(h)" \s "15A N.C.A.C. 3L.0103(h)" \c 3 � (“It is unlawful to use a shrimp trawl that does not conform with the federal rule requirements for Turtle Excluder Devices [TED] as specified in 50 CFR Part 222.102 Definitions, 50 CFR Part 223.205[a] and Part 223.206[d] Gear Requirements for Trawlers, and 50 CFR Part 223.207 Approved TEDs. These federal rules are incorporated by reference including subsequent amendments and editions.”).


� The Court also noted that its construction was the one “which ha[d] been almost uniformly given to the act by the prosecuting officers of the State” in that in almost every prior case involving the statute “the offenses have been charged to have been done unlawfully and willfully.” Id. at 569� TA \s "State v. Whitaker, 85 N.C. 566, 567 (1881)" �. The form citations in this case reflect a similar understanding. (R pp 2-3)


� This Court may elect to remand to allow the Court of Appeals to consider the issue of plain error prejudice in the first instance. See, e.g., Stark v. Ford Motor Co., 365 N.C. 468, 483, 723 S.E.2d 753, 763 (2012)� TA \l "Stark v. Ford Motor Co., 365 N.C. 468, 483, 723 S.E.2d 753, 763 (2012)" \s "Stark v. Ford Motor Co., 365 N.C. 468, 483, 723 S.E.2d 753, 763 (2012)" \c 1 � (Hudson, J., concurring in part and dissenting in part) (“It is the practice of this Court to reach only those issues passed upon by the Court of Appeals and to remand for consideration of any issues beyond those necessary for our decision.”); Va. Elec. & Power Co. v. Tillett, 316 N.C. 73, 76, 340 S.E.2d 62, 64–65 (1986)� TA \l "Va. Elec. & Power Co. v. Tillett, 316 N.C. 73, 76, 340 S.E.2d 62, 64–65 (1986)" \s "Va. Elec. & Power Co. v. Tillett, 316 N.C. 73, 76, 340 S.E.2d 62, 64–65 (1986)" \c 1 � (remanding to the Court of Appeals “so that it may address those issues initially on appeal and prior to their being decided by this Court.”).


  





